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[No.  1335.    Decided  May  21, 1894.] 

O.  P.  AsKAM,  Respondent^  v.  King  County,  State  of 
Washington,  and  J.  H.  White,  Appellants. 

EMINENT  domain  —  APPROPRIATION  OF  LAND  FOR  DITCHES  WITH- 
OUT compensation  —  CONSTITUTIONAL  LAW— POLICE  POWER  OF 

STATfe. 

The  drainage  law  of  this  state  (Gen.  Stat.,  tit.  21,  ch.  1 )  is  uncon- 
stitutional, as  it  provides  for  the  taking  of  private  property  without 
there  having  been  an  assessment  of  damages  or  the  payment  of 
compensation  therefor. 

A  law  providing  for  the  taking  of  private  property  without  com- 
pensation, for  the  purpose  of  constructing  ditches  to  drain  swamps, 
cannot  be  upheld  as  being  an  exercise  of  the  police  power  of  the  state 
for  the  abatement  of  a  nuisance,  when  the  act  does  not  declare  the 
nuisance  to  be  of  such  imminent  danger  to  the  public  welfare  as  to 
require  the  private  property  of  others  than  those  maintaining  the 
nuisance  to  be  taken  without  compensation. 

Appeal  froTfh  Superior  Courts  King  County, 

John  F,  MiUer^  and  A.  O.  McBride^  for  appellants: 

Many  of  the  courts  have  held  that,  in  taking  land  for 
drainage  purposes,  where,  as  in  this  case,  the  health  of  the 
people  is  involved,  such  taking  is  under  and  by  virtue  of 
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the  police  power  of  the  state.  Donnelly  v.  Decker^  17  N.  W. 
389;  Tiedman,  Police  Power,  §  124;  Cooley,  Const.  Lim. 
(6th  ed.),  627;  Cooley,  Taxation  (2d  ed.),  616;  Hager  v. 
Tola  Co.,  47  Cal.  233. 

Ronald  cfe  Piles,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  — The  constitutionality  of  the  law  known  as  the 
''drainage  law"(ch.  1,  tit.  21,  Gen.  Stat.)  is  the  sole  ques- 
tion presented  upon  this  appeal.  The  lower  court  held  that 
the  law  was  unconstitutional,  and  dismissed  the  proceedings 
instituted  thereunder.  The  appellant  here  seeks  to  sustain 
the  constitutionality  of  the  law  on  two  grounds  —  one,  that 
it  properly  provides  for  the  acquisition  of  property  by  the 
exercise  of  the  right  of  eminent  domain;  and  the  other,  that 
it  is  an  exercise  of  the  police  power  of  the  state. 

As  to  the  first  proposition,  it  is  only  necessary  to  say 
that  the  decision  of  this  court  in  the  case  of  Peterson 
V.  Smith,  6  Wash.  163  (32  Pac.  1050),  applies  with  full 
force  to  this  law,  and  the  rule  there  announced  compels 
us  to  hold  that  the  law  cannot  be  sustained  upon  any  rule 
relating  to  the  acquisition  of  property  by  the  exercise  of 
the  right  of  eminent  domain.  Under  the  provisions  of 
such  law  there  is  no  pretense  of  an  attempt  to  have  the 
damages  incident  to  the  taking  of  private  property  assessed 
and  compensated  for  in  the  first  instance,  and,  if  the  prop- 
erty owner  does  not  appear  and  himself  take  the  initiative, 
the  law  provides  that  his  property  may  be  taken  without 
there  having  been  an  assessment  of  damages  or  the  pay- 
ment of  any  compensation  whatever. 

To  give  eflfect  to  a  law  of  this  kind  would  be  to  substan- 
tially overthrow  the  provision  of  our  constitution  which 
provides,  in  §  16  of  art.  1,  that  no  private  property  shall 
be  taken  or  damaged  without  just  compensation  having 
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been  first  made  or  paid  into  couii;  for  the  owner.  It  is 
true  that,  if  the  owner  comes  into  court  and  files  his  claim 
for  damages,  the  law  provides  machinery  for  having  it  as- 
certained and  paid,  but,  if  for  any  reason  he  does  not  so 
appear  and  file  his  claim,  the  property  is  to  be  taken  with- 
out this  provision  of  the  constitution  having  been  in  any 
manner  complied  with.  If  the  law  had  provided  for  even 
an  ex  parte  assessment  of  damages,  and  that  such  assess- 
ment should  be  filed  and,  unless  objected  to,  confirmed,  it 
might  be  possible  to  sustain  it  on  the  ground  that  such  as- 
sessment of  damages  and  its  filing  in  a  proceeding  to  which 
the  property  owner  had  been  made  a  party  by  proper 
notice  was  in  the  nature  of  a  proffer  to  him  of  just  com- 
pensation, and  if  he  did  not  appear  and  object  thereto  such 
failure  on  his  part  might  be  taken  to  be  a  waiver  of  the 
right  to  have  his  damages  assessed  by  a  jury.  Courts  are 
always  reluctant  to  declare  an  act  of  the  legislature  invalid 
for  any  reason,  but  their  duty  is  clear,  when  there  is  an 
irreconcilable  conflict  between  an  act  of  the  legislature  and 
the  constitution,  to  see  that  the  provisions  of  the  constitu- 
tion and  not  those  of  the  act  are  given  force. 

The  act  in  question  cannot  be  sustained  on  this  ground. 
Can  it  be  as  an  exercise  of  the  police  power  of  the  state  ?  We 
think  not;  for  while  it  is  undoubtedly  true  that  in  extreme 
emergencies  the  rights  of  private  parties  as  to  property 
must  yield  to  the  requirements  of  the  public,  yet  to  author- 
ize such  interference  the  emergency  must  be  such  as  to 
make  the  action  necessary. 

The  law  under  consideration  was  not,  in  our  opinion, 
enacted  for  the  purpose  of  authorizing  private  rights  to  be 
interfered  with  without  compensation,  because  necessary 
for  the  protection  of  the  public.  It  is  true  that  there  are 
some  things  in  the  act  which  indicate  that  the  interests  of 
the  public  were  to  be  considered  in  the  determination  of 
the  question  as  to  whether  or  not  the  improvement  was 
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necessary,  but  there  nowhere  appears  any  intention  to  de- 
clare that  the  public  interests  are  such  that  it  is  necessary 
that  private  rights  should  be  set  aside  in  order  that  they 
may  be  protected.  Even  if  we  concede  that  the  require- 
ments of  the  law  are  such  that  the  board  of  county  com- 
missioners must  decide  that  the  swamps  to  be  drained  are  a 
nuisance,  before  they  will  proceed  in  the  matter,  yet  the  in- 
tention does  not  appear  in  the  act  to  declare  the  nuisance  to 
be  of  such  imminent  danger  to  the  public  welfare  as  to  re- 
(luire  private  property  of  others  than  those  maintaining  the 
nuisance  to  be  taken  without  compensation.  Under  the 
provisions  of  the  act,  the  land  of  private  parties  situated  at 
some  distance  from  the  swamps  and  low  lands  to  be  drained 
may  be  taken,  and  to  sustain  such  taking  under  the  police 
power  of  the  state  would  require  such  a  clear  declaration 
on  the  part  of  the  legislature  of  its  intent  to  take  such 
property  for  that  purpose  without  compensation  as  to 
make  such  intention  certain.  The  act  in  question  does  not 
make  this  intention  so  apparent,  if  apparent  at  all. 
The  judgment  of  the  superior  court  must  be  affirmed. 

Anders  and  Scott,  JJ.,  concur. 

Dunbar,  C.  J.,  concurs  in  the  result. 

Stiles,  J.  (^concurring). — In  this  case  there  is  a  stipula- 
tion on  file  which  shows  that  all  of  the  statutory  steps  lead- 
ing up  to  the  acquisition  of  a  right-of-way  for  the  ditch 
have  been  regularly  taken.  The  appellant  shows  that  it  is 
proposed  to  have  the  ditch  run  across  a  portion  of  his  land. 
The  sole  question  for  decision,  therefore,  is  whether  or  not 
the  right-of-way  could  be  acquired  across  his  land  in  the 
manner  provided  for  by  the  statute  without  affirmative 
condemnation  proceedings.  I  hold  the  negative,  and  there- 
fore concur  in  the  judgment  of  the  court.  As  to  whether 
the  act  is  valid  in  other  respects  or  not,  I  do  not  pretend 
to  decide. 
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[No.  1348.    Decided  May  21, 1894.] 

Joseph  H.  Sexton  and  William  G.  Merryweather, 
Re%pondenU^  v.  School  District  No.  34,  Spokane 
County,  Appellant, 

ACTION  AGAINST  SCHOOL  DISTRICT  FOR  MATERIALS  FURNISHED  CON- 
TRACTOR—  INSTRUCTIONS  —  EXCEPTIONS. 

Under  Laws  1898,  p.  112,  §4,  the  grounds  of  objection  to  an  in- 
struction need  not  be  stated  in  the  exception  thereto. 

Where  the  court,  throughout  its  instructions,  gives  undue  promi- 
nence to  the  testimony  of  plaintiffs,  and  makes  no  reference  to  the 
testimony  offered  by  defendant,  except  in  the  most  general  terms, 
the  instructions  must,  when  the  testimony  is  conflicting,  be  held 
erroneous  on  the  ground  that  they  do  not  fairly  submit  the  cause 
to  the  jury. 

In  an  action  by  material  men  against  a  school  district,  founded 
on  its  failure  to  take  a  bond  from  a  contractor  employed  in  the  con- 
struction of  a  school  building,  where  there  is  evidence  showing  that 
the  lumber  sued  for  was  furnished  to  a  tirm  of  which  the  contractor 
was  a  member,  and  not  to  the  contractor  for  use  in  said  building, 
in  addition  to  evidence  of  a  charge  upon  plaintiffs'  books  which 
showed  a  sale  to  the  firm  instead  of  to  the  individual  contractor,  an 
instruction  "that  if  plaintiffs  satisfy  your  mind  that  there  was  a 
mistake  [in  making  the  charge]  and  the  evidence  is  not  in  conflict, 
you  will  find  that  there  was  a  mistake,  and  that  the  goods  were 
sold  to  the  contractor,"  is  misleading,  as  it  makes  the  whole  question 
as  to  whom  the  lumber  was  sold  turn  upon  the  way  it  was  charged 
upon  the  books  of  plaintiffs,  and  whether  it  was  so  charged  by  mis- 
take, 

Appeal  from  Superior  Courts  Spokane  County. 

jR.  B.  BlaJce^  and  F,  T.  Post^  for  appellant. 
Herman  D,  Croxc^  and    Richardson  &  Grollagher^  for 
respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  appellant  contracted  with  one  Schenck 
for  the  erection  of  a  school  house,  but  took  no  bond  as  is 
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required  by  §2415,  Gen.  Stat,  to  secure  the  pay  for 
laborers  and  for  materials  furnished.  The  respondents 
brought  this  action  to  recover  pay  for  certain  lumber  which 
they  claimed  to  have  sold  to  Schenck  to  be  used  in  the 
erection  of  said  building,  and  which  they  claimed  was  so 
used.  Appellant  denied  that  the  respondents  had  furnished 
any  lumber  to  Schenck  or  for  said  building,  but  claimed 
they  had  sold  the  lumber  in  question  to  a  firm,  Schenck, 
Dittmer  &  Co.,  of  which  Schenck  was  a  member.  The 
evidence  was  conflicting  on  this  point.  The  jury  found  a 
verdict  for  the  respondents,  and  an  appeal  was  taken. 

One  of  the  points  alleged  is,  that  there  was  no  evidence 
to  sustain  the  verdict,  but  after  an  examination  of  the 
proofs  we  think  this  point  is  not  well  taken.  It  is  further 
contended  that  the  court  erred  in  the  instructions  given  to 
the  jury,  and  especially  in  giving  the  following: 

''2d.  In  determining  the  question  as  to  whom  such 
materials  were  sold  and  delivered  you  will  take  into  con- 
sideration all  the  circumstances  surrounding  the  parties  to 
this  action  and  the  parties  to  said  sale  as  disclosed  by  the 
evidence  and  also  what  the  plaintiflFs  say  as  to  whom  they 
sold  and  delivered  the  materials.  (To  the  giving  of  which 
instruction  the  defendant  then  and  there,  at  the  proper 
time,  excepted. )" 

It  is  urged  that  this  instruction  is  erroneous  on  the 
ground  that  it  especially  calls  attention  to  the  testimony 
of  the  plaintiffs — "what  the  plaintiffs  say"  respecting 
the  sale  —  and  gives  such  testimony  undue  prominence, 
thereby  impressing  the  jury  with  its  importance,  to  the  ex- 
clusion of  the  testimony  offered  by  the  defendant  upon  this 
point.  Respondents  contend  that  this  court  cannot  con- 
sider the  instructions,  for  the  reason  that  no  sufficient  ex- 
ception was  taken  thereto;  that  the  exceptions  must  specify 
the  grounds  of  objection.  But  we  are  of  the  opinion  that 
this  point  is  not  well  taken,  under  our  present  appeal  law, 
which  was  in  force  at  the  time  this  action  was  tried.     This 
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act  seems  to  provide  that  an  exception  can  be  taken  to  an 
instruction  by  simply  stating  to  the  court  that  the  party 
excepts  to  the  same  and  specifying  the  instruction  excepted 
to  (Laws,  1893,  p.  112,  §  4),  and  we  are  constrained  to  hold 
that  the  exceptions  in  this  case  are  sufficient. 

We  are  also  of  the  opinion  that  the  instructions  are 
erroneous  as  claimed.  We  might  not  so  hold  if  the  above 
was  the  only  one  wherein  the  court  had  specifically  referred 
to  the  plaintiffs'  testimony;  but  several  such  references 
were  made,  and  there  was  nothing  elsewhere  in  the  charge 
to  counteract  the  eflFect  thereof.  No  reference  was  made 
throughout  such  instructions  to  the  testimony  oflFered  by 
the  defendant,  except  in  the  most  general  terms,  as  by  a 
reference  to  all  of  the  circumstances;  and  upon  reading  said 
instructions  we  are  impressed  with  the  idea  that  the  trend 
thereof  was  to  give  undue  prominence  to  the  testimony  of 
the  plaintiffs,  to  the  exclusion  of  the  testimony  offered  by 
the  defendant,  and  the  result  was  that  the  cause  was  not 
fairly  submitted  to  the  jury. 

It  is  further  contended  that  the  court  erred  in  instruct- 
ing the  jury  ''that  if  they  [meaning  the  plaintiffs]  satisfy 
your  mind  that  there  was  a  mistake  [referring  to  the  charge 
on  the  books  ],  and  the  evidence  is  not  in  conflict  you  will 
find  that  there  was  a  mistake  and  that  the  goods  were  sold  to 
Mr.  Schenck."  We  think  this  was  likely  to  mislead  the 
jury,  for  there  was  no  conflict,  except  perhaps  remotely 
and  indirectly  as  the  result  of  other  testimony,  as  to  the  ex- 
planation offered  by  the  respondents  as  to  how  the  lumber 
came  to  be  charged  on  their  books  to  the  firm  instead  of  to 
Schenck  individually,  the  force  of  which  they  sought  to 
avoid.  They  claim  it  was  due  to  a  mistake.  There  was 
other  evidence,  however,  introduced  by  appellant,  inde- 
pendent of  the  charge  on  respondents'  books,  to  show  that 
the  sale  was  made  to  the  firm,  and  the  jury  might  lose  sight 
of  this,  or  not  properly  consider  it,  in  consequence  of  thus 


8  STATE  V.  MEYERS. 


Arfirument  of  Counsel.  [9  Wash. 

having  their  attention  directed  to  the  fact  that  there  was 
no  conflict  respecting  the  explanation  offered  as  to  the 
charge  on  the  books.  If  the  jury  was  satisfied,  it  was  im- 
material whether  there  was  any  conflict,  and  it  was  un- 
necessary to  refer  to  it.  It  was  no  doubt  inadvertently 
done,  but  as  there  was  no  direct  conflict  in  the  particular 
referred  to,  so  directing  attention  to  it  very  likely  resulted 
in  harm  to  appellant.  Nor,  as  appellant  claims,  would  it 
necessarily  follow  that  the  lumber  was  sold  to  Schenck, 
although  the  respondents  had  intended  to  charge  it  to  him 
and  not  to  the  firm. 
Reversed. 

Dunbar,  C.  J. ,  and  Anders,  Hoyt  and  Stiles,  J  J. ,  con- 
cur. 


[No.  1275.     Decided  May  24, 1894.] 

The  State  of  Washington,  Respondent^  v.  O.  C.  Meyers 

AND  John  Tracy,  Appdla/nts. 

AR.SON  — INFORMATION  — SITUS  AND  OWNERSHIP  OF  HOUSE  BURNED 

—  EVIDENCE. 

An  information  sufficiently  alleges  the  place  of  the  commission  of 
the  crime  of  arson  when  it  charges  that  the  defendants,  on  a  day 
named,  "in  the  county  of  Spokane,  State  of  Washington,  did  then 
and  there  unlawfully,  willfully  and  maliciously  set  fire  to  and  burn 
a  certain  store  house  building,  the  property  of  another,"  etc. 

Where  the  information  alleges  ownership  of  the  building  burned 
in  one  Kingman,  the  ownership  is  sufficiently  proven  when  the  only 
evidence  on  the  subject  is  in  response  to  the  question,  "  Do  j^ou 
know  who  the  owner  of  the  building  and  premises  was  or  is?  "  To 
which  the  witness  answered, "  Yes,  sir,  Mr.  C.  E.  Kingman." 

Appeal  from  Superior  Courts  Spokane  County, 

Clagett  cfe  StoU^  for  appellants: 

It  is  full  as  important  that  the  information  notify  de- 
fendant of  the  loom  and  situs  of  the  thing  which  he  is 
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charged  with  having  burned,  as  it  is  of  the  place  and  time 
of  so  doing.  State  v.  Qaffrey^  3  Pin.  369;  Commonwealth 
V.  Barney^  10  Cusb.  482;  State  v.  Price^  11  N.  J.  Law,  241; 
People  V.  Baynes,  56  Barb.  450  (38  How.  Pr.  369);  GHh 
8on  V,  State^  54  Md.  447;  State  v.  Wacker,  16  Mo.  App. 
417;  Baker  v.  State,  8  S.  W.  23;  United  States  v.  McBride, 
7  Mackey,  371;  PeopU  v.  Slater,  5  Hill,  401. 

James  E,  Fenton,  Prosecuting  Attorney,  for  The  State: 

The  information  is  sufficient  if  it  alleges  the  situs  of  the 
person  performing  the  criminal  act,  and  need  not  aUege 
the  location  of  the  subject  matter  acted  upon.  Gommorv- 
wealth  V.  Lamb,  1  Gray,  493;  McClaine  v.  Territory,  1 
Wash.  345;  Archer  v.  State,  106  Ind.  426;  People  v. 
Myers,  20  Cal.  76;  Achterberg  v.  State,  8  Tex.  App.  463; 
Baker  v.  State,  25  Tex.  App.  1-;  People  v.  Wooley,  44  Cal. 
494. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  defendants  were  indicted  for  the 
crime  of  arson,  March  9,  1893,  and  upon  trial  were  found 
guilty  as  charged,  and  were  thereupon  sentenced  to  three 
years  in  the  penitentiary.  There  are  five  principal  points 
which  are  made  the  basis  of  this  appeal:  First,  That  the 
information  is  insufficient;  second,  that  the  evidence  on  the 
part  of  the  state  is  not  sufficient  to  justify  the  verdict; 
third,  that  there  was  no  evidence  as  to  the  ownership  of 
the  property  alleged  to  have  been  burned;  fourth,  that  the 
court  eri'ed  in  allowing  certain  questions  asked  the  witness 
Meilz;  fifth,  that  the  court  erred  in  compelling  the  defend- 
ants to  go  to  trial  in  the  absence  of  their  attorney. 

The  material  part  of  the  information  is  as  follows: 

"Comes  now  James  E.  Fenton,  prosecuting  attorney, 
etc.,  and  by  this  information,  as  provided  by  law,  charges 
John  Tracy  and  O.  C.  Meyers  with  the  crime  of  arson,  com- 
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mitted  as  follows:  That  the  said  John  Tracy  and  O.  C. 
Meyers,  on  the  5th  day  of  February,  1893,  in  the  county  of 
Spokane,  State  of  Washington,  did  then  and  there  unlaw- 
fully, willfully  and  maliciously  set  fire  to  and  burn  a  cer- 
tain store  house  building,  the  property  of  another,  to  wit, 
C.  E.  Kingman,  and  of  the  value  of  five  hundred  dollars 
and  occupied  at  the  time  by  C.  E.  Kingman." 

Even  if  this  information,  under  the  technical  requirements 
of  the  common  law,  were  insufficient,  we  think  it  is  plainly 
sufficient  under  the  liberal  provision  of  our  code  ( §  1234, 
Code  Proc,  et  seq.)  which  provides  that  the  information 
or  indictment  should  be  a  statement  of  the  acts  constituting 
the  oflfense  in  ordinary  and  concise  language,  without  repe- 
tition, and  in  such  a  manner  as  to  enable  a  person  with  com- 
mon understanding  to  know  what  is  intended.  When  the 
information  or  indictment  is  direct  and  certain  as  regards 
the  party  charged,  the  crime  charged  and  the  particular 
circumstances  of  the  crime  charged,  when  they  are  neces- 
sary to  constitute  a  complete  crime,  the  requirements  of  the 
law  are  met,  and  we  think  that  when  this  indictment  states 
that  these  parties  "in  the  county  of  Spokane,  State  of 
Washington,  did  then  and  there  unlawfully,  willfully  and 
maliciously  set  fire  to  and  burn  a  certain  store  house  build- 
ing," etc.,  they  are  plainly  notified  of  the  fact  that  the 
said  store  house  building  was  in  the  county  of  Spokane 
and  the  State  of  Washington,  and  that  the  argument  of  the 
appellants  that  the  defendants  might,  for  all  that  appears 
in  this  information,  have  been  in  Spokane  county  and  there 
touched  an  electric  button  or  other  scientific  appliance  and 
thereby  set  fire  to  and  burned  a  building  in  another  county 
or  state,  is  too  far  fetched  and  imaginary  to  have  any  con- 
trolling influence  in  a  court  of  justice.  Our  statute  has 
judiciously  done  away  with  many  of  the  refinements  of 
common  law  pleadings  and  substituted  a  common  sense 
practice  and  interpretation  of  language  which  is  more  in 
keeping  with  the  age  and  vastly  more  potent  in  effecting 
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a  proper  administration  of  the  laws.  We  are  satisfied  that 
the  information  is  sufficient  to  maintain  the  judgment. 

So  far  as  the  second  proposition  is  concerned,  viz. ,  that 
the  evidence  on  the  part  of  the  state  is  insufficient,  an  ex- 
amination of  the  record  satisfies  us  that  there  was  ample 
testimony  legally  presented  to  the  jury  to  sustain  the  ver- 
dict. 

The  third  proposition,  that  there  was  no  evidence  as  to 
the  ownership  of  the  property  alleged  to  have  been  burned, 
is  equally  without  merit.  The  information  alleges  the  own- 
ership of  the  property  in  C.  £.  Kingman,  and  the  positive 
and  direct  testimony  of  witness  Roche  was  that  C.  E. 
Kingman  was  the  owner  of  the  property.  In  response 
to  the  question, '*  Do  you  know  who  the  owner  of  the 
building  or  premises  was  or  is?"  The  witness  answered, 
''Yes,  sir,  Mr.  C.  E.  Kingman."  (See  page  38  of  record.) 
It  is  true  that  there  is  no  proof  that  the  building  was  oc- 
cupied at  the  time  by  C.  E.  Kingman,  as  alleged  in  the 
indictment,  but  this  allegation  in  the  indictment  was  mere 
surplusage,  under  the  doctrine  laid  down  by  this  court  in 
McClaine  v.  Territory,  1  Wash.  346  (25  Pac.  463). 

We  think  there  was  no  error  committed  by  the  court  in 
allowing  the  question  asked  witness  Mertz  in  relation  to 
the  disposition  of  the  twenty-five  dollars  alleged  to  have 
been  paid  by  Meyers  to  Brigman. 

The  last  proposition,  viz.,  that  the  court  erred  in  com- 
pelling defendants  to  go  to  trial  in  the  absence  of  their 
attorney,  is  not  pressed  by  the  appellants  in  their  brief, 
and  we  are  satisfied  by  an  investigation  of  the  record  is 
without  merit. 

The  judgment  should  in  all  things  be  affirmed. 

Scott,  Anders,  Hoyt  and  Stiles,  JJ.,  concur. 
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[No.  1277.    Decided  May  24,  1894.] 

W.  B.  Roberts,  Receiver  of  the  Washi/ngton  Savings  Bank 
of  Spokane^  Respondents  v.  The  Washington  National 
Bank,  Appellant. 

APPEAL  —  ORDER  APPOINTING  RECEIVER  —  BANKING  CORPORATIONS 

—  FRAUDULENT  TliANSACTIONS. 

On  an  appeal  from  an  order  appointing  a  receiver,  the  appellate 
court  is  authorized  to  examine  fully  into  the  matter,  and  determine 
from  the  law  and  facts  of  the  case  whether  the  discretion  reposed 
in  the  trial  court  has  been  abused. 

The  transfer  of  notes  held  by  one  bank  to  another  bank  as  col- 
lateral security  for  a  loan  cannot  be  regarded  as  such  a  fraud  as  to 
justify  the  appointment  of  a  receiver  for  the  bank  securing  the 
notes,  when  the  banks  were  each  represented  in  the  transaction  by 
their  own  officers,  although  the  transaction  was  conducted  by  the 
same  person  as  agent  for  the  two  corporations;  nor  is  such  transfer 
rendered  fraudulent  by  the  fact  that  other  and  prior  transactions 
between  the  banks  were  of  an  illegal  character.  (Dunbar,  C.  J., 
dissents.) 

Appeal  from  Sxuperior  Courts  Spokane  County. 

R.  B.  Blake^  and  Frank  T.  Post^  for  appellant. 
Turner^  Graves  db  McKinstry^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — This  is  an  appeal  from  an  order  appointing 
a  receiver  to  take  possession  of  certain  notes  alleged  to  be 
in  the  possession  of  the  defendant.  The  first  question  to 
be  determined  is  as  to  the  scope  of  the  inquiry  in  this  court 
upon  appeals  from  orders  of  this  kind.  It  is  contended 
on  the  part  of  the  respondent  that  such  inquiry  must  be 
confined  within  narrow  limits,  and  authorities  have  been 
cited  to  sustain  his  contention  in  that  behalf.  The  con- 
venience of  this  court  would  surely,  and  public  policy 
probably,  be  subserved  by  the  sustaining  of  the  contention 
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of  the  respondent  in  this  regard.  We  are,  however,  unable 
to  so  hold.  As  we  interpret  the  statute,  it  requires  that 
we  should  entertain  such  appeals  and  give  the  appellant  the 
benefit  of  our  determination  as  to  whether  or  not  the  order 
appealed  from  was  authorized  by  the  law  and  facts.  It 
does  not  follow  from  this  construction  of  the  statute  that 
no  weight  should  be  given  to  the  decision  of  the  question 
in  the  court  below.  The  making  of  such  orders  is  com- 
mitted, under  our  system,  to  the  sound  discretion  of  the 
judge  before  whom  the  proceeding  is  pending,  and  his  de- 
cision of  the  question  must  stand,  unless  the  appellate  court, 
upon  an  examination  of  the  law  and  facts  of  the  case,  shall 
affirmatively  determine  that  his  action  was  not  warranted; 
and  in  determining  this  question,  the  decision  of  questions 
of  fact  will  not  be  reversed  if  there  is  a  substantial  conflict 
in  the  proofs  in  regard  thereto.  But  the  appellate  court 
must  examine  such  proofs  for  the  purpose  of  determining 
whether  or  not  there  is  such  a  clear  preponderance  against 
the  determination  of  the  lower  court.  In  other  words,  we 
will  treat  its  determination  of  the  facts  somewhat  as  we 
would  the  verdict  of  a  jury  or  the  findings  of  a  court  in  a 
law  case. 

Examining  the  proofs  offered  in  this  case  with  these 
limitations  in  view,  and  applying  thereto  the  law  of  the 
case  as  we  understand  it,  there  is  practically  but  a  single 
question  of  fact  as  to  which  there  could  be  any  doubt 
whatever,  and  that  is  as  to  whether  or  not  the  notes  in 
question  came  into  possession  of  the  defendant  fraudulently. 
The  proof  offered  tending  to  show  that  the  defendant  was 
insolvent  was  of  such  an  unsatisfactory  character,  and  was 
so  fully  explained  and  overthrown  by  testimony  on  the  part 
of  the  defendant,  that  it  could  furnish  no  reason  for  the 
appointment  of  a  receiver. 

In  determining  the  question  as  to  whether  or  not  the 
notes  were  fraudulently  obtained  by  the  defendant,  we  feel 
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compelled  to  accept  the  statements  in  the  affidavit  of  F.  E. 
Goodall,  offered  on  the  part  of  the  defendant,  as  to  the 
circumstances  under  which  these  notes  were  passed  from 
the  bank  represented  by  the  plaintiff  to  the  defendant. 
The  proofs  as  to  these  circumstances,  tendered  on  the  part 
of  the  plaintiff,  were  almost  entirely  hearsay,  and  while 
under  the  circumstances  disclosed  such  proofs  were  prob- 
ably competent  and  sufficient  to  prima  facie  establish  the 
allegations  thereof  as  facts  upon  which  the  court  could 
properly  found  its  action,  yet  when  they  were  met  and 
explained  by  the  uncontradicted  testimony  of  one  having 
actual  personal  knowledge  of  all  the  circumstances,  they 
could  no  longer  be  properly  considered  as  facts  in  the  de- 
termination of  the  questions  involved.  The  circumstances 
under  which  these  notes  were  obtained  by  the  defendant, 
as  disclosed  by  this  affidavit,  were  that  they  were  given  as 
collateral  to  notes  given  to  the  defendant  for  money  bor- 
rowed by  the  plaintiff's  bank  for  the  purpose  of  paying  its 
depositors;  that  the  money  for  which  these  notes  were 
given  was  actually  paid  over  in  currency  or  coin,  and  that 
the  notes  in  question  were  transferred  as  collateral  thereto 
as  a  part  of  the  transaction.  The  circumstances  concern- 
ing this  single  transaction,  as  shown  by  this  evidence,  were 
such  that  it  could  not  be  avoided,  by  reason  of  the  fact  that 
the  same  person  was  assuming  to  act  for  the  two  corpora- 
tions. On  the  contrary,  it  appeared  therefrom  that  the 
transaction  was  had  between  the  two  banks,  each  repre- 
sented by  its  own  officers.  It  must  follow  that  the  trans- 
action by  which  these  notes  passed  to  the  defendant  was  in 
itself  a  honafide  one,  and  in  no  sense  fraudulent.  Was  it 
so  affected  by  the  other  transactions  set  up  in  plaintiff's 
complaint  as  to  take  from  it  its  hofia  fide  character?  In 
our  opinion  it  was  not.  In  coming  to  this  conclusion  we 
have  not  overlooked  the  position  of  the  respondent  as  to 
the  invalidity  of  transactions  as  between  two  corporations 
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when  conducted  by  the  same  person  as  agent.  But  even 
if  we  should  agree  with  his  contention  that  the  prior  trans- 
actions between  the  banks  could  be  avoided  and  set  aside 
by  either,  we  are  not  satisfied  that  this  transaction  would 
be  rendered  fraudulent  on  account  of  the  illegal  character 
of  prior  ones.  But  if  we  are  to  take  the  proof  offered  on 
the  part  of  the  defendant,  which  is  uncontradicted  by  any 
one  having  any  knowledge,  there  are  disclosed  sufficient 
facts  to  authorize  the  court  to  find  that  the  prior  trans- 
actions set  up  in  the  complaint  were  not  fraudulent.  If 
it  were  true  that  the  paper  of  the  Custer  Mining  Company, 
described  in  the  complaint  as  having  been  transferred  by 
the  defendant  to  the  plaintiff^  s  bank,  was  so  transferred  in 
pursuance  of  a  prior  agreement  entered  into  by  the  banks, 
the  fact  that  such  agreement  was  consummated  by  an  agent 
acting  for  both  would  not  render  invalid  the  prior  agree- 
ment, and  would  not  in  equity  authorize  a  court  to  adjust 
the  rights  of  the  two  banks,  excepting  in  the  light  of  such 
prior  agreement. 

As  to  the  character  of  these  prior  transactions,  as  shown 
by  the  proof  offered  on  the  part  of  the  defendant,  they 
were  of  such  a  nature  that  except  in  an  emergency  grow- 
ing out  of  absolute  insolvency,  or  something  of  that  kind, 
they  should  not  be  determined  adversely  to  the  rights  of 
the  one  in  possession  of  the  fruits  thereof,  upon  an  appli- 
cation for  a  receiver,  but  should  be  left  for  determination 
upon  the  hearing  of  the  cause  upon  its  merits. 

The  right  to  appoint  receivers  vested  in  the  courts  should 
only  be  exercised  when  it  is  clearly  shown  to  be  necessary 
to  prevent  the  defeat  of  justice.  There  has  been  a  ten- 
dency in  recent  years  among  courts  to  appoint  receivers 
almost  as  a  matter  of  course,  if  the  case  as  made  by  the 
plaintiff's  complaint  seems  to  warrant  such  action.  This 
tendency  has  advanced  at  least  as  far  as  the  proper  admin- 
istration of  justice  will  allow,  and  in  our  opinion  it  is  the 
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daty  of  the  ooarts  rather  to  restrict  than  extend  this  grow- 
ing tendency. 

The  order  appointing  the  receiver  most  be  reversed. 

Andebs  and  Stiles,  JJ.,  concur. 

DcNBAK,  C.  J.  {dissenting). — I  think,  from  a  perusal 
of  the  testimony,  that  the  action  of  the  court  in  appointing 
the  receiver  was  justified,  and  I  therefore  dissent. 

Scott,  J.,  concurs. 


[No.  1306.    Decided  May  25, 1894.] 

U  m  The  State  of  Washington,  Respondent^  v.  J.  J.  Wil- 

SON,  Appellaivt, 

GAMING  —  conducting   FARO  GAME  —  INFORM ATION — EVIDENCE  — 

INSTRUCTIONS. 

An  information  charging  defendant,  in  the  language  of  the  stat- 
ute, with  conducting  a  game  of  faro  is  sufficient  without  describings 
the  offense,  under  the  provisions  of  Penal  Code,  §140,  as  the  offense 
is  so  fully  individuated  by  the  statute  that  the  defendant  has  proper 
notice  of  what  offense  he  is  charged  with,  from  the  mere  adoption 
of  the  statutory  terms. 

In  a  prosecution  for  conducting  a  game  of  faro,  as  proprietor,  it 
is  unnecessary  that  the  information  name  the  person  with  whom 
the  game  was  played,  as  the  g^vamen  of  the  offense  is  the  conduct- 
ing of  such  a  prohibited  game  as  proprietor. 

In  a  prosecution  for  conducting  a  game  of  faro,  testimony  that 
chips  and  money  were  played  for  on  a  particular  day  and  that  cer- 
tain named  persons  were  in  the  game  is  competent  as  part  of  the 
res  gesUe. 

In  such  a  case,  an  instruction  to  the  jury  that  it  is  not  necessary 
that  they  should  find  that  the  offense  was  committed  on  the  specific 
day  charged  in  the  information,  but  that  it  is  sufficient  if  they  find 
that  it  was  committed  on  any  specific  day  within  one  year  next  pre- 
ceding the  filing  of  the  information,  is  not  erroneous. 
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An  instruction  is  not  erroneous  for  the  reason  that  a  clause 
thereof  charges  the  jury  that,  if  they  find  that  the  game  of  faro  was 
carried  on  for  gain,  they  must  find  defendant  guilty,  when  the  in- 
struction, taken  as  a  whole,  charges  the  jury  to  find  defendant 
guilty  if  they  find  from  the  evidence  that  all  the  acts  necessary  to 
constitute  the  crime  had  been  committed  by  defendant. 

Appeal  froin  Superior  Courts  Whitman  County, 

Trimble  cfe  Pattison^  and  T.  V,  Eddy,,  for  appellant. 

J.  N.  Pickrell^  Prosecuting  Attorney  ( Chadtcick  cfe  Fvller- 
ton^  and  C.  M.  Wym/in,  of  counsel),  for  The  State: 

The  names  of  the  parties  playing  need  not  be  specified 
in  the  indictment  when  the  offense  is  charged  as  of  the  na- 
ture of  a  nuisance,  or,  as  is  the  case  with  keeping  gaming 
tables,  is  not  dependent  upon  the  character  of  the  parties 
engaged.  2  Wharton,  Crim.  Law  (9th  ed.),  §  1466;  Bishop, 
Stat.  Crimes  (2d  ed.),  §§894,  895;  State  v.  Light,  17  Or. 
358;  Good/mam,  v.  State,  41  Ark.  228;  Hinton  v.  State^  68 
Ga.  322;  Roberts  v.  State,  32  Ohio  St.  171;  State  v.  Pan- 
cake, 74  Ind.  15;  Chase  v.  People,  2  Col.  509;  State  v.  Pres- 
cott,  33  N.  H.  212;  McAlpin  v.  State,  3  Ind.  567;  Clark  v. 
State,  19  Ala.  552;  State  v.  Ames,  1  Mo.  372;  State  v. 
Bay,  11  S.  W.  36. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Defendant  was  convicted  of  a  violation  of 
the  provisions  of  §  140  of  the  Penal  Code,  by  conducting, 
as  proprietor,  a  game  of  faro.  The  substantial  part  of  the 
information  upon  which  he  was  convicted  was  as  follows: 

"That  the  said  J.  J.  Wilson,  in  the  county  of  Whitman, 
in  the  State  of  Washington,  on  the  4th  day  of  October, 
1893,  then  and  there  being,  did  then  and  there  unlawfully 
and  feloniously  deal,  carry  on  and  conduct,  as  proprietor, 
a  game  of  faro,  then  and  there  being  a  banking  game,  then 
and  there  played  with  cards  for  checks,  said  checks  then 
and  there  representing  value. ' ' 

2—9  WABB. 
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The  defendant  demurred  to  this  information,  and  the 
ruling  of  the  court  upon  such  demurrer  is  the  first  error 
assigned.  It  is  contended  on  the  part  of  the  appellant 
that  the  information  is  insufficient  for  the  reason  that  it 
does  not  sufficiently  describe  the  offense  with  which  the  de- 
fendant is  charged,  as  it.  does  not  allege  in  what  consists 
the  playing  of  a  game  of  faro,  and  does  not  name  the  per- 
son with  whom  the  game  was  played. 

It  will  be  seen  from  a  comparison  of  the  information 
with  the  section  under  which  it  was  drawn  that  it  substan- 
tially follows  the  provisions  of  the  statute.  That  this  is 
sufficient  under  the  general  rule  as  to  the  charging  of  stat- 
utory offenses,  is  substantially  conceded  by  the  appellant; 
but  he  contends  that  statutes  of  the  kind  under  considera- 
tion fall  within  a  well  known  exception  to  the  general  rule, 
and  that  in  charging  one  with  a  violation  thereof  it  is  not 
sufficient  to  follow  its  language,  for  the  reason  that  by  so 
doing  there  is  nothing  to  individuate  the  offense  so  as  to 
fully  advise  the  defendant  of  the  act  with  which  he  is 
charged. 

In  the  statute  under  consideration  there  is  a  generic 
specification  of  the  games  which  are  prohibited  as  banking 
or  other  games  played  with  cards,  and  there  is  also  the 
specification  of  certain  games,  among  them  that  of  faro. 
Such  being  the  fact,  informations  thereunder  are  brought 
within  the  general  rule,  and  when  a  defendant  is  charged 
with  conducting  a  game  of  faro,  with  the  necessary  allega- 
tions of  time  and  place,  the  requirements  of  the  section  are 
met.  Many  authorities  could  be  cited  to  establish  this  doc- 
trine, but  we  do  not  deem  it  necessary  to  set  them  out  here 
for  the  reason  that  under  the  most  restricted  system  of 
pleading  required  by  any  of  the  text  writers  this  informa- 
tion would  be  held  good.  For  example,  in  Wharton's 
Criminal  Pleading  and  Practice,  §  220,  the  rule  is  laid 
down  that  it  is  sufficient  to  frame  the  indictment  in  the 
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words  of  the  statute  in  all  cases  where  the  statute  so  fully 
individuates  the  offense  that  the  defendant  has  proper  no- 
tice from  the  mere  adoption  of  the  statutory  terms  what 
offense  he  is  to  be  tried  for.  The  rule  as  thus  laid  down 
is  narrower  than  that  announced  in  some  of  the  other  au- 
thorities,  but  even  under  this  restricted  rule  the  information 
in  question  is  sufficient,  for  the  reason  that  by  prohibiting 
all  gambling  games  in  general  and  that  of  faro  in  particu- 
lar the  section  under  consideration  so  individuates  the 
crime  that  the  namiqg  of  it  sufficiently  informs  the  defend- 
ant as  to  the  offense  with  which  he  is  charged. 

There  is  some  difference  among  the  authorities  as  to  the 
necessity  of  naming  the  pei*son  with  whom  the  game  was 
played,  bat  the  better  considered  recent  cases  seem  to  hold 
that  it  is  not  necessary  in  charging  offei^ses  of  this  kind. 
It  is  the  conducting  of  the  game  as  the  proprietor,  and  not 
the  gambling  with  any  particular  person,  which  the  statute 
prohibits.  From  the  very  nature  of  the  game  it  is  practi- 
cally a  continuing  one,  and  players  may  change  from  time 
to  time  without  there  having  been  anything  more  than  a 
technical  cessation  of  the  game  during  the  time  in  which 
all  of  the  different  persons  were  engaged  in  playing.  In 
our  opinion  this  question  was  substantially  decided  by  this 
court  in  the  cas6  of  Foster  v.  Territory^  1  Wash.  411  (26 
Pac.  459 ),  for  notwithstanding  the  contention  of  the  ap- 
pellant to  the  contrary,  we  think  the  rule  therein  an- 
nounced, that  the  gravamen  of  the  offense  with  which  the 
defendant  was  there  charged  (which  was  that  of  permit- 
ting the  game  of  faro  to  be  dealt  upon  his  premises )  was 
in  permitting  the  game  to  be  dealt  in  prohibited  places, 
applies  in  the  case  at  bar,  and  that  thereunder  the  grava- 
men of  this  offense  is  the  conducting  of  the  game  as  owner, 
and  that  there  is  no  greater  reason  why  the  persons  with 
whom  the  game  is  played  should  be  named  in  the  case  at 
bar  than  in  the  one  above  cited. 
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In  the  brief  of  appellant  the  next  five  allegations  of  error 
are  founded  upon  rulings  of  the  court  in  the  admission  of 
testimony.  These  assignments  of  error,  though  not  waived, 
were  not  pressed  in  the  oral  argument  of  the  cause.  We 
have,  however,  examined  all  of  them,  and  are  of  the  opin- 
ion that  the  court  committed  no  error  in  the  rulings  thus 
complained  of.  If  the  statement  of  facts  supported  the 
allegations  of  the  brief,  that  the  court  allowed  the  witness 
Inman  to  testify  as  to  two  distinct  days  upon  which  the 
oifense  in  question  was  committed,  there  would  be  reason 
for  sustaining  the  error  assigned  thereon,  but  an  examina- 
tion of  such  statement  shows  that  this  witness  only  stated 
in  a  general  way  that  he  had  frequently  seen  the  defend- 
ant during  the  months  of  September  and  October  conduct- 
ing the  game  of  faro  at  the  place  named,  but  testified  to 
only  one  particular  day,  and  that  the  day  named  in'the  in- 
formation. The  testimonv  of  this  witness  to  the  fact  that 
chips  and  money  were  played  for,  and  that  certain  named 
persons  were  in  the  game,  was  competent  under  the  rule 
that  the  circumstances  immediately  surrounding  the  com- 
mission of  the  crime  may  be  shown. 

What  witness  Black  said  as  to  the  admissions  of  the  de- 
fendant was  competent  testimony.  That  witness  Kelly 
used  the  expression,  ' '  that  such  was  the  fact  according  to 
his  best  impression,"  was  not  objectionable,  for  the  reason 
that  such  expression  was  so  qualified  by  his  other  testi- 
mony as  to  show  clearly  that  what  he  meant  thereby  was 
that,  at  a  certain  date  and  place,  he  had  seen  the  defend- 
ant engaged  in  conducting  the  game,  according  to  his  best 
recollection. 

The  next  error  assigned  is  that  the  court  refused  to  dis- 
miss the  action  after  plaintiff  had  rested  its  case.  We  are 
unable  to  see  anything  at  all  justifying  this  allegation  of 
error. 

The  further  assignments  of  error  grow  out  of  the  in- 
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structions  given  to  the  jury.  The  court  instructed  the 
jury  that  it  was  not  necessary  that  they  should  find  that 
the  offense  was  committed  upon  the  specific  day  charged 
in  the  information,  but  that  it  was  sufficient  if  they  found 
that  it  was  committed  on  any  specific  day  within  one  year 
next  preceding  the  filing  of  the  information,  and  in  so  do- 
ing correctly  stated  the  law  of  the  case. 

Defendant  further  complains  that  the  court  instructed  the 
jury  that,  if  they  found  the  game  was  carried  on  for  gain, 
they  must  find  defendant  guilty.  If  the  clause  to  which 
exception  is  taken  stood  alone,  it  would  no  doubt  be  open 
to  the  criticism  that  it  authorized  the  jury  to  convict  with- 
out all  of  the  elements  necessary  to  warrant  them  in  so  do- 
ing having  been  found  by  them  to  have  been  established 
by  the  evidence;  but  when  such  clause  is  construed  with 
what  the  court  said  in  immediate  connection  therewith,  it 
is  not  open  to  any  objection  unless  it  be  in  the  use  of  the 
word  '^must"  instead  of  the  word  "may,"  and  as  to  that, 
while  it  would  have  been  better  that  the  word  ''may" 
should  have  been  substituted,  it  clearly  appears  that  all 
the  court  intended  to  say  was  that  if  they  found  from  the 
evidence  that  all  the  acts  necessary  to  constitute  the  crime 
had  been  committed  by  the  defendant,  the  law  made  it 
their  duty  to  find  him  guilty. 

This  disposes  of  all  the  errors  assigned,  and  it  follows 
that  the  judgment  and  sentence  must  be  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur 


22 


SAYWARD  V.  THAYER. 


Opinion  of  the  Court— Dunbar,  C.  J. 


[9  Wash. 


9 

82 

10 

640 

11 

406 

36*906 

88»  1S7 

89«2S4 

89*681 

9 

22 

14 

7 

'  9 

22 

21 

174 

T" 

22 

f26 

218 

9 

22 

29 

4^2 

9 

22 

38 

525 

[No.  1218.    Decided  May  25, 1894.] 

W.  P.  Sayward  ei  al.y  AppdlaiiU^  v.  W.  H.  Thayer  et  wa?., 
Defendants^  Thomas  Nunan  et  al.^  Respondents. 

RE8  JUDICATA  —  QUESTIONS  DECIDED. 

The  plea  of  res  judicata  applies,  as  a  general  doctrine,  not  only 
to  points  upon  which  the  court  was  actually  required  by  the  parties 
to  form  an  opinion  and  pronounce  a  judgement,  but  to  every  point 
which  properly  belonged  to  the  subject  of  litigation,  and  which  the 
parties,  exercising  reasonable  diligence,  might  have 'brought  for- 
ward at  the  time. 

Where  chattels  levied  upon  as  the  property  of  a  judgment  cred- 
itor have  been  claimed  by  a  third  party  as  owner  under  a  bill  of 
sale,  and,  in  the  trial  of  title  thereto,  it  has  been  determined  that 
such  bill  of  sale  was  in  effect  a  chattel  mortgage,  and  judgment  is 
rendered  against  the  claimant,  a  subsequent  action  by  such  claim- 
ant to  foreclose  his  lien  as  mortgagee  is  subject  to  the  plea  of  res 
judicata.    (Hoyt  and  Anders,  JJ.,  dissent.) 

Appeal  from  Superior  Courts  King  County. 

Battle  cfe  Shipley^  for  appellants. 
Frank  1\,  Lewis^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — Some  time  during  the  year  1891,  re- 
spondents Maitland  and  Weedin,  who  were  execution  cred- 
itors of  defendant  Thayer,  levied  upon  certain  logs  through 
the  agency  of  the  sheriff  of  Island  county.  The  appellant 
Sayward  claimed  to  be  the  owner  and  in  possession  of  said 
logs,  and  brought  suit  in  Island  county  on  said  claim,  by 
filing  his  affidavit  and  bond  under  the  statute,  and  took 
said  logs  from  the  sheriff.  Upon  the  trial  of  the  case 
the  jury  returned  a  verdict  in  favor  of  defendants,  the  re- 
spondents here,  for  the  return  of  the  property,  or  in  case 
it  could  not  be  returned,  for  its  value.  Sayward  bases 
his  claim  of  ownership  upon  a  written  instrument  which 
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he  claims  was  an  absolute  bill  of  sale,  claiming  that  under 
said  bill  of  sale  be  bad  taken  possession  of  and  conducted 
the  logging  camp  at  which  the  logs  were  cut,  while  the 
contention  of  defendants  in  that  action  was  that  the  instru- 
ment claimed  to  be  a  bill  of  sale  was  in  reality  a  chattel 
mortgage.  Judgment  was  rendered  in  conformity  with 
the  verdict  of  the  jury,  from  which  judgment  an  appeal 
was  taken  to  this  court,  and  upon  its  investigation  here  the 
judgment  of  the  lower  court  was  affirmed. 

After  the  affirmance  of  said  judgment  Say  ward  brought 
another  action  to  foreclose  his  lien  on  the  property  afore- 
said which  he  claimed  had  attached  by  raason  of  the  written 
instrument  aforesaid,  asking  the  court  at  the  commence- 
ment of  the  action  to  restrain  the  sheriff  and  respondents 
from  the  collection  of  the  judgment  rendered  in  the  former 
proceeding  until  after  the  determination  of  this  action.  A 
temporary  restraining  order  was  granted  by  the  court 
which,  upon  hearing,  was  dissolved.  Respondents  inter- 
posed a  demurrer  to  the  complaint,  which  was  sustained  by 
the  court.  Appellants  resting  upon  their  complaint,  judg- 
ment was  entered,  and  from  the  action  of  the  court  in  re- 
fusing to  grant  a  restraining  order,  and  in  sustaining  the 
demurrer,  the  plaintiffs  appeal. 

The  complaint  is  too  long  for  reproduction,  but  it  set 
forth  the  indebtedness  alleged,  the  bill  of  sale,  the  judgment 
of  the  superior  court  in  the  former  suit,  and  the  judgment 
of  this  court  in  said  suit,  which  was  entitled  W.  P,  Say 
wardy  H.  C.  Mercer  and  Nathan  BucHvn^  appellants^  v. 
Thomas  Nunam,^  Alexander  Maitland  and  W.  J.  Weedin^ 
respondents^  and  is  reported  in  6  Wash.  87. 

It  seems  to  us  that  the  demurrer  to  this  complaint  was 
properly  sustained  on  the  ground  that  there  was  no  allega- 
tion of  a  chattel  mortgage  ever  having  been  executed.  It 
is  true  the  complaint  recites  that  this  court  had  decided 
that  the  plaintiff  was  but  a  mortgagee,  and  not  sole  owner 
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of  the  property,  as  shown  by  the  instrument  claimed  to 
have  been  an  absolute  bill  of  sale,  but  there  is  no  allegation 
that  we  can  find  in  this  lengthy  complaint  that  defendant 
Thayer  ever  executed  or  delivered  to  the  plaintiffs  a  chattel 
mortgage,  but  the  allegation  is  that  the  plaintiffs  were  the 
sole  owners  of  said  property  by  reason  of  said  bill  of  sale 
and  by  reason  of  possession  thereunder,  and  that  the  re- 
spondents knew  that  fact  at  the  time  of  the  levy. 

The  main  contention  of  the  respondents,  however,  is  that 
the  case  of  Saywardv,  Nunan^  6  Wash.  87  (32  Pac.  1022), 
is  res  judicata  of  the  case  at  bar,  and  this  point,  we  think, 
is  well  taken,  for  while  there  is  considerable  conflict  of  au- 
thority on  this  branch  of  the  law  of  estoppel,  we  think 
there  can  be  found  no  case  so  liberal  as  to  allow  a  rein- 
vestigation by  the  courts  of  a  case  like  this. 

We  have  examined  the  cases  cited  by  appellants,  and  do 
not  think  they  sustain  their  contention.  The  general  doc- 
trine is  that  the  plea  of  res  judicata  applies,  except  in 
special  cases,  not  only  to  points  upon  which  the  court  was 
actually  required  by  the  parties  to  form  an  opinion  and 
pronounce  a  judgment,  but  to  every  point  which  properly 
belonged  to  the  subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have  brought  for- 
ward at  the  time.  This  rule  was  announced  in  the  case 
of  Henderson  v.  Henderson^  3  Hare,  100,  which  is  cited  and 
commented  upon  by  the  supreme  court  of  the  United  States, 
in  Oromwell  v.  County  of  Sac^  94  U.  S.  361,  a  leading  case 
on  this  subject,  and  the  court  in  quoting  this  language 
says: 

"There  is  nothing  in  this  language,  applied  to  the  facts 
of  the  case,  which  gives  support  to  the  doctrine  that,  when- 
ever in  one  action  a  party  might  have  brought  forward  a 
particular  ground  of  recovery  or  defense,  and  neglected  to 
do  so,  he  is,  in  a  subsequent  suit  between  the  same  parties 
upon  a  different  cause  of  action,  precluded  from  availing 
himself  of  such  ground." 
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And  the  court  proceeds  in  the  case  of  OromweU  v.  County 
of  SaCj  supra^  a  case  which  was  cited  by  appellants  in  this 
case,  to  apply  the  principles  enunciated  by  the  case  quoted 
from  to  the  case  before  the  court,  and  to  say  that  — 

*' Various  considerations,  other  than  the  actual  merits, 
may  govern  a  party  in  bringing  forward  grounds  of  re- 
covery or  defense  in  one  action,  which  may  not  exist  in 
another  action  upon  a  different  demand,  such  as  the  small- 
ness  of  the  amount  or  the  value  of  the  property  in  contro- 
versy, the  difficulty  of  obtaining  the  necessary  evidence, 
the  expense  of  the  litigation,  and  his  own  situation  at  the 
time. " 

But  none  of  those  considerations  can  be  made  applicable, 
or  brought  to  bear  in  this  case.  While  it  is  true  that  it 
was  determined  in  the  former  action  that  the  instrument  in 
question  was  not  a  bill  of  sale,  yet  the  object  of  that  action 
was  not  merely  to  obtain  the  naked  possession  of  the  prop- 
erty in  dispute,  but  was  to  prevent  its  subjugation  to  the 
execution  of  the  judgment  crteditors.  Sayward  alleged 
ownership  of  the  property  by  reason  of  this  bill  of  sale, 
while  the  contention  of  the  respondents  was  that  they  had 
a  right  to  sell  the  property,  and  have  the  proceeds  applied 
on  their  judgment.  It  would  be  barren  litigation,  indeed, 
to  determine  by  expensive  litigation  that  Sayward  was  not 
entitled  to  the  possession  of  these  logs,  if,  after  the  deter- 
mination of  that  question,  the  same  forum  would  deprive 
the  judgment  creditors  of  the  fruits  of  their  litigation. 
The  same  instrument  upon  which  Sayward  founded  his 
claim  in  that  case  is  the  basis  for  his  action  in  this  case. 
The  judgment  was  that  he  return  the  property,  or  if  that 
could  not  be  done,  then  he  should  pay  the  amount  due  on 
said  execution  to  the  execution  creditors,  amounting  in  all 
to  the  sum  of  $1,148,  that  is  the  judgment  pronounced  by 
the  superior  court  and  affirmed  by  this  court.  It  appears 
from  the  complaint  in  this  action  that  the  property  was  not 
returned,  but  was  retained  by  Sayward.     This  was  the  ob- 
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ligation  he  took  upon  himself  when  he  commenced  the  ac- 
tion, viz.,  to  return  the  property  or  pay  the  value  thereof, 
and  if  this  judgment  so  rendered  and  so  affirmed  by  the 
appellate  court  is  to  be  rendered  useless  and  of  no  avail, 
until  some  other  case  which  appellant  sees  fit  to  institute 
is  determined  by  the  same  court,  then  the  doctrine  that  the 
law  does  not  favor  multifarious  suits  certainly  will  not 
obtain. 

The  judgment  in  the  former  case  was  the  determination 
of  the  rights  of  the  parties  as  to  this  particular  property. 
The  determination  was  that  it  should  be  subjected  to  the 
payment  of  the  judgment  obtained  by  the  execution  cred- 
itors, and  that  judgment  is  final  and  conclusive.  Under 
our  system  of  pleading  the  appellants  had  a  right  to  have 
all  their  rights  determined  in  one  action.  The  presump- 
tion is  that  they  were  determined,  and  that  the  litigation 
was  ended  when  the  judgment  was  rendered.  In  addi- 
tion to  this,  it  almost  conclusively  appears  from  the  lan- 
guage used  by  this  court  in  the  case  of  Sayward  v.  Nunan^ 
supra^  that  the  appellants  are  precluded  from  a  recovery 
in  this  action  on  another  ground,  for,  says  the  court: 

*' Furthermore,  it  is  questionable,  at  least,  if  said  instru- 
ment was  merely  given  as  security,  whether  the  recording 
of  it  would  help  the  appellants^  claim  in  any  way.  If  it 
is  to  be  treated  as  a  mortgage,  §  1648,  Gen.  Stat.,  provides 
that  a  chattel  mortgage  shall  be  void  against  creditors  of 
the  mortgagor  or  subsequent  purchaser  and  'incumbrances' 
of  the  property  for  value  and  in  good  faith,  unless  it  is 
accompanied  by  an  affidavit  of  the  mortgagor  that  it  is 
made  in  good  faith,  and  without  any  design  to  hinder, 
delay  or  defraud  creditors,  and  is  acknowledged  and  re- 
corded in  the  same  manner  as  is  required  by  law  in  the 
conveyance  of  real  property.  This  instrument  was  not  so 
executed.  To  hold  that  the  affidavit  and  acknowledgment 
are  not  required  where  a  bill  of  sale  is  given  as  security  and 
is  in  effect  a  mortgage,  would  be  to  render  such  provisions 
of  the  law  in  relation  to  chattel  mortgages  nugatory,  for 
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the  same  could  be  avoided  and  fictitious  claims  created  and 
spread  upon  the  records  by  giving  a  mere  bill  of  sale  ^  a 
fraudulent  device — instead  of  a  mortgage.  Jones,  Chat. 
Mort.,  §276;  SUw  v.  "WiUhire,  65  Me.  485;  Bird  v.  Wil- 
kinson^ 4  LfCigh,  266-274;  I^irst  National  Bank  v.  Damni^ 
63  Wis.  249  (23  N.W.  497);  Yenni  v,  McNamee,  46  N.Y. 
614." 

It  seems  to  us  that  the  language  of  the  statute  leaves 
little  or  no  room  for  construction,  and  the  legislative  will 
is  plainly  expressed,  and  that,  unless  the  mortgage  is  ac- 
companied by  the  affidavit  prescribed,  as  against  creditors, 
or  subsequent  purchasers  or  incumbrancers  for  value  and 
in  good  faith,  the  instrument  is  void;  so  that  in  any  event, 
it  having  been  decided  by  this  court  that  the  instrument 
in  question  was  not  a  bill  of  sale,  and  that  construed  as  a 
chattel  mortgage  it  is  void  as  against  the  respondents  in 
this  action,  the  plaintiffs  must  necessarily  fail  in  their  ac- 
tion. 

The  judgment  is,  therefore,  affirmed. 

Scott  and  Stiles,  J  J. ,  concur. 

HoYT,  J.  {dissenting). — I  am  unable  to  concur  in  the 
foregoing  opinion.  The  issues  which  could  have  been 
made  upon  the  complaint  were  not  the  same  as  those 
which  were  or  could  have  been  decided  in  the  former  case 
of  this  plaintiff  against  some  of  these  defendants,  and  for 
that  reason  the  judgment  in  that  case  could  not  constitute 
such  an  adjudication  as  would  in  any  manner  prevent  the 
maintenance  of  this  action.  In  the  former  case  plaintiff 
claimed  to  be  the  owner  of  the  property  in  question,  and 
upon  that  theory  framed  his  complaint,  and  tried  the  issues 
made  thereon.  While  claiming  as  such  owner  he  could 
not  claim  as  mortgagee,  and  for  that  reason  the  only  per- 
sons who  were  proper  parties  to  that  action  were  the  ones 
who  had  taken  possession  of  the  property.  The  person 
of  whom  he  had  purchased  the  property  was  not  a  neces- 
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sary,  nor  even  a  proper,  party,  so  that  any  allegations  or 
proof  tending  to  authorize  a  judgment  of  foreclosure  would 
have  been  out  of  place  in  that  action.  The  plaintiff  sought 
to  enforce  his  rights  under  the  bill  of  sale,  as  he  under- 
stood it,  and  from  that  standpoint  his  allegations  and 
proofs  were  consistent,  and  if  found  to  be  true  by  the  jury 
would  have  required  a  judgment  in  his  favor.  The  de- 
fendants introduced  proof  tending  to  show  that  the  trans- 
action was  a  different  one,  and  the  jury  found  in  their 
favor,  but  to  hold  that  the  plaintiff,  by  reason  of  having 
attempted  to  enforce  the  contract  as  he  understood  it, 
thereby  lost  all  rights  thereunder  would  be  contrary  to 
justice  and  the  practice  of  courts  in  relation  to  trials.  As 
well  might  it  be  claimed  that  a  plaintiff  who  sought  to  re- 
cover five  hundred  dollars  on  an  account,  and  introduced 
proof  showing  or  tending  to  show  that  he  was  entitled  to 
that  amount,  would  be  precluded  from  recovering  one  hun- 
dred dollars  which  was  conceded  by  the  other  side  to  be 
due  if  the  jury  should  find  adversely  as  to  his  claim  for 
the  larger  amount.  Justice  requires  that  a  party  should 
be  allowed  to  litigate  a  matter  from  his  own  standpoint, 
and  it  should  not  be  held  that  by  reason  of  the  fact  that 
in  so  doing  he  claimed  more  than  he  was  entitled  to  he 
must  lose  that  to  which  he  is  entitled. 

The  judgment  in  the  former  case  was  res  judicata  only 
to  the  extent  that  the  title  to  the  property  did  not  pass  to 
the  plaintiff  by  virtue  of  the  purported  bill  of  sale.  Such 
being  the  case,  if  under  that  judgment  the  property  had 
been  returned  to  the  defendants,  there  could  be  no  reason 
why  it  would  not  then  be  subject  to  the  bill  of  sale  held  to 
be  a  mortgage,  and  if  the  property  would  be  so  subject, 
there  is  no  good  reason  why  the  judgment,  which  is  in 
lieu  of  the  property,  should  not  also  be  subject  to  the 
mortgage. 

It  is  further  objected  that  the  plaintiff  does  not,  even  in 
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this  action,  allege  that  the  bill  of  sale  in  question  was  a 
mortgage,  and  it  is  claimed  that  for  that  reason  he  should 
not  be  allowed  to  maintain  the  action.  To  my  mind  his 
complaint  and  proofs  in  the  former  action  and  the  com- 
plaint in  this  action  are  entirely  consistent,  and  are  in  the 
only  form  in  which  they  could  have  been  truthfully  stated 
and  introduced.  Plaintiff  has  not  changed  front  in  the 
least  in  regard  to  his  understanding  of  the  transaction  evi- 
denced by  the  bill  of  sale,  and  not  having  done  so  he  could 
not  be  required  to  stultify  himself  by  alleging  in  this  action 
a  contrary  state  of  facts  from  that  alleged  by  him  in  the 
former  one.  All  that  could  be  required  of  him  was  to 
allege  the  making  of  the  bill  of  sale,  and  that  by  an  ad- 
judication binding  upon  him  it  had  been  declared  to  be  in 
effect  only  a  chattel  mortgage.  Having  done  this,  he  cer- 
tainly should  be  allowed  to  recover  upon  it  as  such  mort- 
gage, for  the  reason  that  he  would  be  precluded  thereby 
from  recovering  upon  it  as  anything  else.  To  my  mind 
the  complaint  was  entirely  consistent  with  the  former  ad- 
judication, and  set  out  a  cause  of  action,  if  the  grantee  in 
a  paper  executed  as  a  bill  of  sale  is  entitled  to  assert  rights 
thereunder  when  it  is  shown  to  have  been  given  as  security. 
And  that  brings  me  to  the  discussion  of  the  question  of 
paramount  importance  and  as  to  which  the  majority  of  the 
court  seem  to  have  come  to  a  conclusion  which  I  believe 
to  be  not  in  accordance  with  reason  or  authority.  What 
is  said  in  the  opinion  in  this  case  upon  such  question  is  to 
a  considerable  extent  founded  upon  what  was  said  by  the 
court  in  the  former  one,  to  which  reference  has  been  made. 
It  will  be  seen,  however,  by  an  examination  of  the  issues 
in  that  case,  that  the  question  as  to  whether  or  not  the  bill 
of  sale  could  be  enforced  as  a  mortgage  was  in  no  manner 
involved.  As  has  been  before  suggested,  the  only  question 
made  by  the  pleadings  in  that  case  was  as  to  the  title  to 
the  property.     If  the  bill  of  sale  conveyed  the  property. 
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the  plaintiff  was  entitled  to  recover;  if  it  did  not,  the  defend- 
ants were  entitled  to  judgment,  regardless  of  the  question 
as  to  whether  or  not  it  could  have  force  as  a  mort- 
gage. So  that  whatever  was  said  in  that  case  upon  this 
subject  was  not  only  not  necessary  to  a  decision  of  the 
issues,  but  was  entirely  outside  of  any  question  raised  by 
the  pleadings. 

The  authorities  cited  in  that  case  to  sustain  what  was 
said  upon  this  subject  are,  however,  again  cited  in  the 
opinion  in  this,  and  for  that  reason  I  feel  called  upon  to 
briefly  review  them,  but  in  so  doing  shall  content  myself 
with  the  general  statement  that  in  my  opinion  no  case 
cited  goes  to  the  extent  of  holding  that  a  bill  of  sale,  exe- 
cuted and  recorded  as  such,  cannot  be  enforced  as  a  chat- 
tel mortgage  if  shown  to  be  such  in  fact,  for  the  reason 
that  it  was  not  executed  with  all  the  formalities  required 
in  the  execution  of  such  mortgage.  The  most  that  can  be 
said  of  the  strongest  case  cited  is  that  it  is  therein  held 
that  bills  of  sale  given  as  security  are  within  the  recording 
laws  as  to  chattel  mortgages,  and  if  not  recorded  as  therein 
required  will  be  void  as  against  creditors  or  bona  fide  pur- 
chasers. 

But  it  does  not  follow  that  any  of  the  courts  in  which  these 
decisions  were  made  would  have  gone  to  the  extent  of  holding 
that  a  bill  of  sale  intended  as  a  security  must  be  executed 
as  a  chattel  mortgage  in  order  to  be  enforced  at  all.  On 
the  contrary,  a  careful  reading  of  the  cases  cited,  and  of 
the  text  books  upon  the  subject,  will  tend  strongly  to  show 
that  directly  the  contrary  would  have  been  held  as  to  that 
proposition.  It  might  be  a  fraud  upon  creditors  and  sub- 
sequent purchasers  to  withhold  a  paper  from  record,  and 
thereby  deprive  them  of  notice  that  there  was  any  claim 
against  the  property,  but  it  does  not  follow  that  there 
would  be  any  fraud  upon  them  if  the  notice  was  given  in 
such  a  form  as  to  make  the  claim  appear  greater  than  it  in 
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fact  was.  Principles  of  law  and  equity  fully  established 
by  a  long  course  of  decisions  settle  this  question. 

When  a  distinction  between  courts  of  law  and  equity 
prevailed,  it  was  uniformly  held  that  in  a  court  of  law  a  deed 
or  bill  of  sale  could  not  be  shown  by  parol  to  have  any 
other  force  than  that  disclosed  upon  its  face.  Not  only 
was  this  the  settled  rule  as  to  this  particular  class  of  instru- 
ments, but  such  rule  was  in  harmony  with  the  more  gen- 
eral one  that  the  legal  effect  of  a  written  instrument  could 
not  be  changed  by  oral  proof.  And  it  was  only  after 
much  dispute  and  discussion  that  courts  of  equity  estab- 
lished the  rule  that  where  a  deed  or  bill  of  sale  was  intended 
only  as  security  that  fact  might  be  shown  by  parol,  and  if 
it  was,  these  courts  would  refuse  to  give  it  effect  in  accord- 
ance with  its  terms.  But  having  done  so  they  always 
went  on  and  gave  them  full  effect  in  accordance  with  the 
intent  of  the  parties  as  shown  by  such  proof.  The  most 
that  courts  of  equity  did  was  to  say  that  we  will  not  allow 
such  an  inequitable  thing  to  be  accomplished  as  that  an 
instrument  which  was  intended  between  the  parties  only  as 
security  for  the  repayment  of  money  shall  be  given  force 
as  an  absolute  conveyance  simply  for  the  reason  that  it  is 
drawn  in  such  form  as  to  warrant  it  In  making  this 
ruling,  and  thus  allowing  the  terms  of  a  written  instrument 
to  be  changed,  these  courts  never  lost  sight  of  the  fact  that 
it  was  only  in  accordance  with  the  rules  of  equity  that  it 
could  be  done,  and  always  acted  upon  the  well  known 
maxim  that  he  who  seeks  equity  must  do  equity;  hence 
they  always  required  that  the  instrument  shown  to  be  dif- 
ferent from  what  its  face  purported  must  be  given  force 
in  accordance  with  the  actual  intention  of  the  parties  at  the 
time  of  its  execution. 

The  conclusion  to  which  the  majority  of  the  court  has 
come  seems  to  me  in  contravention  of  these  well  settled 
equitable  rules,  and  it  cannot  be  claimed  that  for  the  reason 


32  SAYWARD  v.  THAYER. 

Dissenting  Opinion — Hoyt,  J.  [9  Wash. 

that  both  legal  and  equitable  rights  are  here  enforced  in 
the  same  court  there  has  been  any  change  in  the  situation, 
as  it  is  universally  conceded  that  the  distinction  between 
such  rights  is  fully  maintained  under  the  reformed  pro- 
cedure. It  would  not  be  in  accordance  with  the  practice 
of  the  courts  to  allow  one  whose  rights  are  absolutely  cut 
off  by  the  terms  of  an  instrument  as  to  which  he  has  full 
notice  to  invoke  a  rule  of  equity  to  relieve  himself  from 
the  full  force  of  the  instrument  without  requiring  him  to 
give  it  effect  in  accordance  with  the  intent  of  the  parties  as 
shown  by  the  proofs  introduced  by  reason  of  such  equitable 
rule. 

It  may  be  true,  as  suggested,  that  the  holding  of  the 
majority  of  the  court  is  necessary  to  give  the  fullest  effect 
to  the  provisions  of  the  statute  requiring  a  chattel  mort- 
gage to  be  executed  with  certain  formalities  not  required 
in  the  execution  of  a  bill  of  sale,  but  the  possibility  of 
fraud  in  that  respect  is  not  sufficient  to  justify  the  courts 
in  overturning  rules  of  law  and  equity  so  long  established. 
If  a  remedy  for  the  evil  suggested  is  required,  it  is  for  the 
legislature,  and  not  the  courts,  to  provide  it.  Beside,  the 
probability  of  such  fraud  is  much  less  than  would  be  in- 
ferred from  what  is  said  in  regard  thereto,  for  while  it  is 
true  that  by  collusion  property  could  be  covered  by  ficti- 
tious bills  of  sale,  yet  it  is  also  true  that  persons  who  would 
be  willing  to  do  this  would  generally  be  willing  under  a 
pretense  of  some  kind  to  likewise  encumber  it,  even  though 
the  formalities  required  in  the  execution  of  chattel  mort- 
gages had  to  be  complied  with. 

Such  are  mv  conclusions  as  to  the  reason  and  law  which 
should  govern  this  question,  and  if  I  had  any  doubt  in  re- 
gard thereto  the  consequences  which  must  flow  from  the 
ruling  of  the  majority  will  be  such  that  I  should  feel  com- 
pelled  to  resolve  such  doubt  in  favor  of  the  enforcement  of 
instruments  of  this  kind  in  accordance  with  the  intention 
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of  the  parties  at  the  time  of  their  execution.  To  hold 
otherwise  will  make  it  a  perilous  thing  to  take  a  bill  of 
sale,  for  whatever  may  have  been  the  circumstances  sur- 
rounding its  execution,  and  however  hona  fide  may  have 
been  the  transaction,  and  the  consideration  therefor,  when 
an  attempt  is  made  to  assert  rights  thereunder  it  will  be  at 
the  risk  of  having  an  unscrupulous  grantor  go  into  court, 
and  by  falsely  testifying  that  the  transaction  was  in  fact 
one  of  security  and  not  of  absolute  sale,  not  only  prevent 
a  recovery  upon  the  instrument  according  to  its  apparent 
force  and  effect,  but  also  defeat  its  enforcement  according 
to  its  force  and  effect  as  shown  by  this  testimony.  And 
the  only  way  in  which  this  risk  could  be  provided  against 
would  be  to  have  every  bill  of  sale  executed  with  all  the 
formalities  required  in  the  execution  of  a  chattel  mortgage, 
and  to  do  this  would  be  to  furnish  evidence  for  the  grantor 
to  assist  him  in  fraudulently  showing  that  an  absolute 
transaction  of  purchase  and  sale  was  only  a  matter  of  se- 
curity if  at  any  time  by  reason  of  a  change  in  the  value  of 
the  property  transferred  it  should  be  to  his  interest  so  to  do. 

The  bill  of  sale  conveyed  the  title  to  the  property,  and 
its  effect  could  not  in  a  law  court  be  changed  by  oral  testi- 
mony. If  one  claiming  adversely  thereto  is  allowed  in 
equity  to  show  by  parol  that  its  force  is  other  than  that 
shown  upon  its  face,  he  must  in  equity  be  required  to  con- 
cede its  force  in  accordance  with  the  intention  of  the  parties 
at  the  time  of  its  execution. 

The  judgment  should  be  reversed. 

Anders,  J.,  concurs. 

3—0  WAJIH. 
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25    ^1         F.  C.  TiNGLEY,  Respondent^  v.  Fairhaven  Land  Com- 
37  4i  PANY,  Appellant. 

REVIEW    ON    APPEAL  —  CONTRACTS  —  ALTERATION  —  PLEADING  — 

EVIDENCE  —  INSTRUCTIONS. 

The  insufficiency  of  the  evidence  to  sustain  the  verdict,  where 
there  was  no  motion  for  a  new  trial  upon  that  ground,  cannot  be 
raised  upon  an  appeal  from  an  order  denying  defendant's  motion 
for  judgment  upon  answers  to  special  issues  submitted  to  the  jury, 
as,  upon  such  motion,  the  pleadings  together  with  the  findings  re- 
turned by  the  jury  as  the  facts  of  the  case  are  all  that  the  court  is 
called  upon  to  consider. 

A  written  contract  for  the  sale  of  logs,  providing  for  their  de- 
livery at  the  purchaser's  mill,  may  be  modified  by  a  subsequent 
parol  agreement  whereby  the  purchaser  waives  delivery  at  the  mill 
and  accepts  possession  of  the  logs  as  afloat  in  a  certain  river  and 
in  certain  booms  therein,  without  requiring  any  consideration  for 
the  new  agreement,  and  without  violating  the  statute  of  frauds. 

Where  the  complaint  in  an  action  for  the  price  of  logs  alleges 
that  defendant  took  possession  of  them,  the  complaint  is  sufficient 
although  other  allegations  may  show  that  the  plaintitf  was  not  in 
the  actual  possession  of  the  logs  at  the  time  of  sale. 

A  witness  cannot  fortify  his  testimony  by  reference  to  memo- 
randa when  the  entries  were  not  made  at  the  time  as  the  result  of 
matters  wholly  within  his  own  knowledge,  but  were  derived  from 
the  reports  of  servants. 

Where,  in  an  action  for  the  price  of  logs,  defendant  has  put  in 
evidence  the  sworn  complaint  of  the  same  plaintiff  in  another  ac- 
tion, claiming  damages  from  a  boom  company  for  the  loss  of  the 
same  logs,  it  is  error  for  the  court  to  refuse  to  charge  the  jury  as 
to  the  legal  effect  of  the  complaint  as  an  exhibit. 

Appeal  from  Superior  Courts  Wfuitcom  County. 

Kerr  cfe  McCoi^d^  for  appellant. 
Black  cfe  Learning^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — After  the  jury  had  brought  in  a  verdict  for 
the  plaintiff,  and  answered  certain  special  issues  submitted 
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at  the  request  of  the  defendant,  both  sides  moved  for  judg- 
ment—  plaintiff  upon  the  general  verdict,  and  defendant 
upon  the  answers  to  the  special  issues.  The  court  denied 
the  defendant's  motion,  and  granted  that  of  plaintiff.  Upon 
that  judgment  was  entered,  and  defendant  appeals.  The 
respondent  now  objects  to  this  court's  consideration  of  the 
case  upon  the  ground  of  the  insufficiency  of  the  evidence,, 
for  the  reason  that  there  was  no  motion  for  a  new  tnal 
made.  This  court,  in  Jones  v,  Jenkins^  3  Wash.  17  (27  Pac. 
1022),  impelled  by  the  condition  of  our  statute  upon  the 
subject  of  new  trials  and  appeals,  held  that  where  a  matter 
had  been  once  presented  to  the  court  in  the  course  of  the 
trial  for  its  decision,  and  the  court  had  ruled  upon  it,  there 
was  no  occasion  for  presenting  it  a  second  time  in  the  form 
of  a  motion  for  a  new  trial  before  the  right  to  have  the 
ruling  reviewed  by  this  court  could  accrue.  But  we  did 
not  undertake  to  say  that  a  final  judgment  of  the  court  be- 
low should  be  set  aside,  and  the  cause  remanded  upon  a 
ground  which  had  never  been  presented  to  the  trial  court 
for  its  consideration  in  any  form.  The  errors,  objections 
and  exceptions  considered  in  Jones  v.  Jenkins  were  those 
which  occurred  during  the  course  of  the  trial  between  the 
time  when  the  jury  was  called  and  the  time  when  it  was 
discharged;  but  a  motion  that  the  court  set  aside  the  ver- 
dict of  a  jury  on  the  ground  that  the  evidence  is  insufficient 
is  not  based  upon  errors  of  this  kind.  It  is  by  such  mo- 
tion that  the  court,  for  the  first  time,  has  its  attention  di- 
rected to  the  evidence,  and  it  passes  upon  its  sufficiency  as 
a  matter  of  law,  and  until  it  is  moved  and  its  attention 
challenged  to  the  alleged  weakness  of  the  evidence  there 
can  be  no  ground  to  say  that  the  court  has  erred  in  pro- 
ceeding to  judgment,  notwithstanding  the  evidence  may  be 
insufficient. 

Now  in  this  case  the  plaintiff  moved  for  judgment  in  the 
ordinary  way,  but  the  defendant  challenged  the  general 
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verdict,  urging  that  the  special  findings  required  the  court 
as  a  matter  of  law  to  render  judgment  in  its  favor,  thereby 
accepting  the  findings  returned  by  the  jury  as  the  facts  of 
the  case  upon  the  evidence  admitted;  and  upon  this  mo- 
tion the  pleadings  and  findings  themselves  were  all  that 
the  court  was  called  upon  to  consider.  A  motion  for  a 
new  trial  upon  the  ground  of  the  insuflSciency  of  the  evi- 
dence to  justify  the  general  verdict  would  not  have  been 
inconsistent  with  the  motion  made.  Elliott,  App.  Proc, 
§§  834:-847.  And,  no  such  motion  being  made,  we  think 
the  facts  found  by  the  jury  should  be  taken  as  justified  by 
the  evidence.  But,  under  the  rule  laid  down  in  Jone^  v. 
Jenkins^  we  can  still  examine  into  the  errors  of  law  alleged 
to  have  occurred  at  the  trial,  including  the  motion  for  a 
non-suit. 

The  plaintiff  sought  to  recover  on  certain  contracts  for 
the  sale  of  logs.  In  the  spring  of  1890  he  made  a  contract 
with  defendant  to  deliver  at  its  mill  in  Bellingham  Bay 
one  million  feet  of  first  class  logs  at  ?6  per  thousand  feet. 
One  thousand  dollars  was  advanced  by  the  purchaser,  and 
it  was  agreed  that  the  balance  of  the  price  should  be  paid 
as  the  logs  were  delivered.  It  was  also  agreed  that  the 
defendant  would  buy  all  the  logs  that  the  plaintiff  might 
put  into  the  Nooksack  river  during  the  continuance  of  the 
contract,  which  was  terminable  at  the  will  of  either  party, 
and  pay  therefor  the  sum  of  $6. 60  per  thousand  feet,  the 
plaintiff  to  deliver  in  the  same  manner.  A  further  stipu- 
lation was  to  the  effect  that  the  plaintiff's  logs  were  or 
would  be  marked  with  certain  brands,  and  that  these  brands 
should  be  registered  and  should  be  the  property  of  the  de- 
fendant during  the  continuance  of  the  contract.  It  was 
also  agreed  that  the  ownership  of  the  logs  described  in  the 
contract  passed  forthwith  to  the  defendant,  and  that,  in 
case  the  plaintiff  should  delay  in  the  delivery  of  the  logs 
at  the  mill,  the  defendant  might  take  the  matter  of  de 
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livery  into  its  own  hands  at  the  proper  and  reasonable  cost 
of  the  plaintiff. 

It  will  be  observed  that  this  contract  contemplated  no 
payment  excepting  the  thousand  dollars  mentioned  until 
the  actual  delivery  of  logs  at  the  mill.  During  the  sum- 
mer of  1890  some  seven  hundred  thousand  feet  of  logs 
were  delivered;  but  on  September  3d  a  new  contract  was 
made  without  anything  being  said  between  the  parties  as 
to  the  termination  of  the  first  one.  By  this  second  con- 
tract the  plaintiff  assumed  that  he  had  afloat  in  the  Nook- 
sack  river  logs  with  the  same  marks  as  those  mentioned  in 
the  first  contract,  ''to  the  amount  of  say  fifteen  hundred 
thousand  feet,  more  or  less,"  and  the  body  of  the  agree- 
ment was  as  follows: 

''That  the  party  of  the  first  part  [the  defendant]  agrees 
to  buy,  and  said  F.  C.  Tingley  agrees  to  sell,  said  logs  and 
assign  and  transfer  the  marks  thereon  to  the  party  of  the 
first  part,  who  shall  own  and  control  the  same  during  the 
pendency  of  this  contract,  for  the  price  or  sum  of  six  and 
,Yt  dollars  per  thousand  feet  board  measure,  straight  and 
sound  scale,  for  No.  1  logs,  delivered  at  the  mill  of  the 
party  of  the  first  part.  Said  IVIundy,  Gen.  jVIan.,  agrees 
to  pay  or  advance  to  said  F.  C.  Tingley  the  price  or  sum 
of  two  and  fifty  one-hundredths  dollars  per  thousand  feet 
B.  M.,  upon  such  logs,  say  fifteen  hundred  thousand  feet, 
now  in  the  river,  and  the  balance  of  such  agreed  price  upon 
receipt  of  the  said  logs.  Said  Mundy  further  agrees  to 
further  advance  from  time  to  time  upon  such  logs  as  F.  C. 
Tingley  may  put  in,  the  sum  of  two  and  fifty  one-hun- 
dredths dollars  per  thousand  feet  during  the  pendency  of 
this  contract,  which  shall  continue  in  force  during  the 
pleasure  of  the  parties  hereto. ' ' 

The  complaint  set  out  the  two  contracts  in  full,  and  al- 
leged that  the  plaintiff  had  put  into  the  Nooksack  river 
logs  subject  to  the  contracts  to  the  amount  of  seven  million 
feet,  one  million  of  which  he  claimed  to  be  paid  for  at  the 
rate  of  six  dollars  per  thousand  feet,  and  for  the  remainder 
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the  sum  of  six  dollars  and  a  half,  save  and  excepting  one 
million  five  hundred  thousand  feet  which  defendatit  claimed 
to  be  missing,  but  which  were  to  be  paid  for  at  the  larger 
rate  if  the  same  were  found  not  to  be  missing,  but  to  be  in 
the  river  or  the  booms  at  the  mouth  thereof.  The  fur- 
ther allegation  is  made  that  the  actual  amount  missing  did 
not  exceed  one  million  feet.  The  contract  was  also  alleged 
to  be  still  in  force.  It  is  next  alleged  that  on  or  about 
November  20,  1890,  the  undelivered  portion  of  plaintiff's 
logs  were  lying  in  the  Nooksack  river  and  in  certain  booms 
at  the  mouth  of  the  river,  but  that  there  was  difficulty  in  his 
delivering  the  logs  to  defendant's  mill  because  of  the  fact 
that  two  rival  boom  companies  were  in  litigation  as  to 
which  of  them  had  right  to  boomage  charges,  pending 
which  disagreement  and  delay  in  delivery  the  complaint 
alleges  as  follows: 

*' Defendant     .  .     sent  for  this  plaintiff,  and  with 

this  plaintiff  then  and  there  agreed  to  waive,  and  did  waive, 
that  portion  of  the  agreement  first  above  referred  to  and 
set  out  between  this  plaintiff  and  the  defendant  relating  to 
the  delivery  at  said  mill  of  said  defendant  of  the  logs  so  as 
aforesaid  sold  by  plaintiff  to  the  said  defendant,  and  agreed 
to  then  and  there  accept,  receive  and  take  possession  of 
all  of  said  logs  both  in  the  boom  and  in  the  said  Nooksack 
river,  and  to  have  the  same  boomed  out  and  delivered  at 
their  said  mill  at  their  own  expense,  this  plaintiff  to  allow 
the  said  defendant  for  its  services  and  charges  for  so  boom- 
ing and  delivering  the  said  logs  at  said  mill,  the  sum  of 
seventy-five  cents  per  thousand  feet,  board  measure,  which 
said  seventy-five  cents  per  thousand  feet,  board  measure, 
was  then  and  there  agreed  to  be  deducted  from  said  pur- 
chase price  of  six  dollars  and  fifty  cents  per  thousand  feet, 
board  measure;  and  the  defendant  did  then  and  there  by 
said  waiver  prevent  the  plaintiff  from  fulfilling  his  said 
original  contract;  that  in  accordance  with  the  terms  of  the 
last  mentioned  waiver  the  said  defendant  took  possession, 
and  accepted  as  full  delivery  all  of  the  remaining  part  of 
the  said  six  million  feet  of  logs,  board  measure,  not  thereto- 
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fore  delivered  at  said  mill,  and  that  the  said  delivery  was 
then  and  there  accepted  by  the  said  defendant  as  a  delivery 
at  their  mill,  and  in  full  compliance  with  the  terms  of  said 
agreement  by  the  plaintiff;  and  the  parties  did  partially 
perform  said  agreement  as  modified." 

Plaintiff  claimed  the  sum  of  thirty-nine  thousand  dollars, 
less  the  sum  of  seventy-five  cents  per  thousand  feet,  board 
measure,  on  six  million  feet,  and  the  sum  of  nine  thousand 
five  hundred  dollars  theretofore  paid  by  defendant,  making 
a  net  claim  of  twenty-five  thousand  dollars. 

Defendant  demurred  to  this  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  points  of  the  demurrer  were,  in  substance, 
that  there  was  an  attempt  to  incorporate  new  and  incon- 
sistent terms  into  the  written  contract  by  a  parol  agree- 
ment; that  no  valid  tender  of  the  logs  was  alleged;  that 
there  was  no  showing  of  possession  in  the  plaintiff;  that 
there  was  no  showing  of  the  passage  of  any  consideration 
for  the  new  agreement;  that  the  waiver  was  within  the 
statute  of  frauds,  and  that  it  did  not  appear  that  the  logs 
had  been  scaled  as  required  by  Gen  Stat.,  §  2361. 

We  think  the  allegations  of  the  complaint  must  be  de- 
termined as  sufficient.  Notwithstanding  the  previous 
agreements  in  writing,  it  was  competent  for  the  parties 
thereto  to  agree  to  such  a  disposition  of  the  logs  as  is  al- 
leged to  have  been  made,  and  this  they  could  do  by  parol 
notwithstanding  the  statute  of  frauds,  and  without  the 
actual  payment  of  any  consideration,  and  this  new  agree- 
ment plaintiff  could  enforce  if  it  was  true,  as  was  alleged, 
that  the  defendant  took  possession  of  the  logs,  and  thereby 
took  it  out  of  the  power  of  the  plaintiff  to  do  the  only 
thing  which  under  the  contracts  it  remained  for  him  to  do, 
viz.,  to  actually  deliver  the  logs  at  the  mill.  The  trans- 
action as  alleged  in  the  complaint  constituted,  as  we  view 
it,  substantially  an  abrogation  of  the  contract,  so  far  as 
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the  logs  at  that  time  in  the  river  and  the  booms  were  con- 
cerned; and  these  were  the  only  logs  which  were  covered 
by  the  alleged  waiver  and  which  are  sued  for  in  this  action. 
It  was  as  if,  without  any  previous  negotiations  or  contract, 
the  plaintiff,  being  the  owner  of  certain  logs  scattered 
along  the  Nooksack  river,  had  said  to  the  defendant,  ' '  I 
will  sell  you  my  logs  at  six  dollars  and  a  half  per  thou- 
sand feet,  less  seventy-five  cents  per  thousand  feet  for 
boomage,"  and  the  defendant  had  replied,  "I  will  take 
them,^^  and  had  taken  possession  of  them.  As  between 
the  parties  to  the  transaction  it  was  not  necessary  that  the 
possession  be  taken  immediately.  Possession  taken  at  any 
time  after  the  sale  under  this  arrangement  would  have  en- 
titled the  owner  to  the  purchase  money.  There  are  alle- 
gations in  the  complaint  which  would  make  it  appear  that 
in  fact  the  plaintiff  did  not  at  that  time  himself  have  pos- 
session of  a  very  large  portion  of  his  logs,  which  were  in 
booms,  and  were  being  withheld  by  boom  companies  until 
their  fees  were  paid,  but  it  also  shows  that  negotiations 
were  pending  for  the  release,  and  that  all  that  was  neces- 
sary was  the  payment  of  the  boomage  to  release  them,  and 
leave  them  free  for  delivery  by  the  plaintiff  or  to  be  taken 
possession  of  by  the  defendant.  The  allegation  is  that  de- 
fendant took  possession,  and  although  the  complaint  is 
silent  as  to  the  manner  in  which  the  logs  were  released 
from  the  claim  of  the  boom  companies,  and  taken  posses- 
sion of,  the  positive  allegation  that  possession  was  taken 
is  not  for  that  reason  to  l)e  considered  nullified,  although 
it  may  turn  out  to  be  untrue.  So  far  as  the  complaint  is 
concerned,  it  shows  a  completed  sale  at  the  definite  price 
of  S6  for  one  million  feet  and  $6.50  for  the  balance,  and 
it  only  remained  for  the  parties  in  some  manner  to  arrive 
at  the  actual  amount  of  the  logs  to  entitle  the  plaintiff  to 
the  payment  of  his  money. 

The  plaintiff's  case  disclosed  facts  which  we  think  would 
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have  warranted  the  jury  in  finding  the  sale  of  the  logs  in 
the  river,  as  alleged  in  the  complaint.  The  points  wherein 
the  plaintiff  entirely  failed  to  suppoil  his  claim  as  laid 
were,  first,  the  amount  of  the  logs,  and,  second,  the  amount 
of  money  which  he  had  been  paid  by  the  defendant.  By 
his  own  testimony  he  asserted  that  he  had  put  into  the 
river  logs  subject  to  the  terms  of  the  two  written  agree- 
ments to  the  amount  of  7,776,227  feet,  but  by  the  cross 
examination  this  total  had  been  so  reduced  that  the  proba- 
bility was  that  the  jury  would  find  a  much  less  quantity, 
and  the  special  findings  and  the  general  verdict  confirm 
this  ex])ectation.  It  also  appeared  by  plaintiff's  own  evi- 
dence that  he  had  been  paid  a  much  larger  sum  than  the 
complaint  admitted,  viz.,  as  the  jury  found,  $24,681.99. 
But  as  against  the  motion  for  a  non-suit  there  was,  per- 
haps, something  shown  to  be  due,  and  the  motion  was 
therefore  properly  denied. 

But  in  taking  the  evidence,  the  court  made  an  error 
against  the  appellant.  Logs  put  in  the  river  by  respond- 
ent were  definitely  accounted  for  as  follows: 

Delivered  at  appellant's  mill,  per  scale 3,124,136  feet. 

Still  in  river,  as  per  scale 1,203,963 

Lost,  by  respondent's  admission 400,000 

Sold  to  Pence  &  Gest 144,000    '* 

Total 4,872,099  feet. 

But  of  those  still  in  the  river  687,802  feet  were  put  in 
after  the  date  of  the  alleged  waiver,  and  were  therefore 
not  covered  by  this  action;  so  that  the  total  amount  of 
logs  for  which  the  appellant  was  shown  to  be  definitely 
liable  in  this  suit  was  the  sum  of  the  first  two  of  the  above 
items,  less  the  logs  put  in  after  the  waiver,  viz.,  3,740,297 
feet,  which,  at  $6.00  for  the  first  million  and  $6.50  for 
the  remainder,  amounted  to  but  $23,811.93,  which  was 
$770.06  less  than  respondent  had  been  paid.  To  over- 
come this  result  and  establish  a  larger  quantity  as  having 
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been  in  the  water  and  subject  to  the  waiver,  respondent 
had  no  proof  except  his  own  testimony,  and,  as  a  witness, 
he  was  unable  to  state  anything  unaided  by  memoranda 
which  he  claimed  contained  a  daily  scale  of  the  logs  he  had 
put  into  the  river  from  October,  1889,  to  December,  1890, 
inclusive.  From  a  book  he  was  able  to  show  that  the  total 
scale  from  October  to  August  was  6,476,227  feet,  and 
from  other  memoranda,  which  were  lost  at  the  time  of  the 
trial,  he  gave  2,300,000  as  the  number  of  feet  put  in  from 
August  to  December.  Neither  the  book  nor  the  memoranda 
were  the  result  of  his  own  scaling  alone.  When  he  was 
present  at  the  camp  he  did  more  or  less  of  the  scaling,  but 
when  he  was  absent,  and  sometimes  when  he  was  present, 
certain  of  his  employes  would  do  the  scaling,  putting  down 
the  result  on  boards  or  pieces  of  paper,  and  turning  these 
in  to  him.  From  these  employes'  notes  and  his  own  scal- 
ing he  made  up  his  book  and  other  memoranda.  The  court 
at  first  sustained  an  objection  to  his  use  of  the  book,  but 
finally  let  him  read  from  it,  and  therefore,  to  all  intents, 
put  it  in  evidence,  as  he  had  no  recollection  aside  from  its 
contents  and  the  fact  that  he  made  the  entries  in  the  man- 
ner stated.  We  have  no  hesitation  in  saying  that  the  testi- 
mony derived  from  this  book  was  incompetent,  under  well 
known  rules  of  evidence,  because  the  entries  contained  in 
it  did  not  pertain  to  matters  wholly  within  the  knowledge 
of  the  witness,  who  could  not  identify  any  entry  in  it  ex- 
cept that  for  the  first  day  as  the  result  of  his  own  scaling. 
At  this  point  in  order  we  should  consider  the  exceptions 
to  the  charge.  Certain  of  the  instructions  were  directed 
to  the  point  of  consideration  for  the  waiver  of  delivery  al- 
leged; but  whether  there  was  error  in  these  or  not,  seems 
to  us,  as  the  case  is  presented  upon  the  pleadings,  imma- 
terial. The  complaint  alleged  a  sale  accompanied  by  pos- 
session, that  is,  an  executed  sale,  and  if  the  proofs  bear  out 
the  allegation,  no  other  consideration  was  necessary.     The 
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statute  of  frauds  requires  the  payment  of  earnest  money  or 
an  agreement  in  writing  only  when  some  pait  of  the  goods 
are  not  accepted.  But  in  the  case  before  us  there  is  no 
question  but  that  more  than  two  million  feet  of  the  plaint- 
iff^ s  logs  were  taken  and  used  by  defendant,  whose  real  claim 
is,  that  they  were  so  taken  purely  under  and  in  accordance 
with  the  terms  of  the  second  written  contract,  which  called 
for  payment  in  full  for  those  logs  only  which  had  been  re- 
ceived at  the  mill,  and  not  under  any  "waiver"  or  new 
contract  of  absolute  sale.  There  was  an  opportunity  here 
for  the  defendant  to  claim  a  charge  that  the  new  agreement 
must  be  made  out  by  clear  and  convincing  proof,  but  un- 
der the  facts,  consideration  had  nothing  to  do  with  the  case. 

So  with  the  matter  of  tender  and  ability  to  tender  dis- 
cussed at  length  in  the  briefs.  What  difference  could  it 
make  whether  plaintiff  tendered  his  logs  or  not,  if  in  fact 
defendant  took  possession  of  part  of  them  under  an  abso- 
lute agreement  to  pay  for  all? 

Another  portion  of  the  charge  referred  to  defendant's 
claim  that  Mundy,  its  manager,  if  he  had  made  the  waiver 
as  alleged,  did  so  in  violation  of  his  duty  to  defendant,  with 
the  plaintiff's  knowledge,  inasmuch  as  the  waiver,  if  made, 
was  not  made  for  defendant's  benefit,  but  for  the  sole  bene- 
fit of  another  corporation,  the  Bellingham  Bay  Boom  Com- 
pany, of  which  he  was  also  manager,  and  which  was  deeply 
interested  in  the  litigation  over  boomage,  etc.  Under  an 
instruction  which  was  equally  as  good  as  that  proposed  by 
defendant  the  jury  found  that  Mundy' s  action  was  not  for 
the  benefit  of  the  boom  company  alone,  and  therefore  ap- 
pellant has  no  cause  of  complaint  in  this  connection. 

But  in  respect  to  one  of  the  requests  refused,  we  think 
there  was  material  error.  Defendant  put  in  evidence  a 
complaint  sworn  to  by  plaintiff,  in  an  action  commenced 
by  him  in  February,  1891,  against  the  Bellingham  Bay 
Boom  Company,  the  gist  of  which  was  a  claim  by  him  that 
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by  reason  of  that  defendant's  failure  to  carry  out  its  agree- 
ment made  with  him  in  August,  1890,  to  drive,  boom,  sort, 
raft  and  deliver  his  logs  at  the  mill,  a  large  quantity  of  his 
logs  in  the  Nooksack  river  had  been  suffered  to  go  to  sea 
and  become  lost.  Seven  million  feet  of  logs  were  thus 
alleged  to  have  been  placed  in  the  river  for  driving  by  De- 
cember 1,  1890.  It  was  alleged  that  plaintiff  had  a  con- 
tract with  the  Bellingham  Bay  Mill  Company  for  all  of  his 
logs  in  the  river  and  those  which  he  should  produce  within 
two  years  from  the  date  of  the  contract  at  $6. 60  per  thous- 
and feet  delivered,  and  that  the  boom  company's  contract 
covered  the  delivery  of  those  logs  at  the  mill;  that  the  ex- 
istence of  this  contract  was  known  to  Mundy,  who  was  the 
manager  of  both  companies;  and  that  by  reason  of  the 
failure  of  the  boom  company  to  perform  its  contract  plaint- 
iff had  been  unable  to  deliver  any  logs  whatever  to  the  mill 
company,  to  his  great  loss  and  damage.  The  action  in 
which  this  complaint  had  been  filed  was  tried  and  resulted 
in  a  non-suit,  appeal  to  this  court  and  reversal  ( Tingley  v. 
Bellingluiin  Bay  Boom  Company^  5  Wash.  644,  32  Pac. 
737),  and  was  undisposed  of  at  the  time  of  the  trial  of  the 
case  at  bar;  and  appellant  asked  the  court  in  this  case  to 
charge  the  jury  as  to  the  legal  effect  of  the  complaint  as 
an  exhibit,  and  to  instruct  that  it  might  be  considered  with 
the  other  evidence  concerning  the  alleged  waiver  and  the 
delivery  of  the  logs,  and  with  the  plaintiff's  explanations 
of  it,  in  determining  whether  the  waiver  and  delivery  did, 
in  fact,  occur  as  plaintiff  asserted. 

We  think  an  instruction  of  this  kind  was  highly  im- 
portant, and  ought  to  have  been  given.  The  duty  of  declar- 
ing the  legal  effect  of  the  complaint  was  incumbent  upon 
the  court  to  the  same  extent  that  it  was  its  duty  to  con- 
strue the  two  contracts  which  were  the  basis  of  the  action; 
and  if  the  jury  found  that  the  two  suits  referred  to  the 
same  logs  there  could  be  no  doubt  that  the  plaintiff  had 
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asserted  under  oath  in  the  former  one  that  large  quantities 
of  the  logs  were  his  own  property  at  a  time  long  after  that 
at  which  he  now  says  he  had  parted  with  both  title  and 
possession  of  them  to  the  appellant,  and  that  he  was  claim- 
ing damages  in  the  shape  of  profits  on  logs,  in  the  first 
case,  which  he  here  asserts  he  was  to  be  fully  paid  for 
under  his  absolute  contract  of  sale  made  IS^ovember  20, 
1890.  It  was  the  theory  of  the  defense  that  there  never 
had  been  any  waiver  or  any  delivery  or  taking  possession 
of  logs  other  than  as  provided  in  the  contract  of  Septem- 
ber 3,  1890,  and  that  it  was  liable  only  for  logs  actually 
delivered;  whereas  plaintiff  was  seeking  to  charge  it  with 
upwards  of  three  million  feet  of  logs  confessedly  never  de- 
livered, but  drifted  out  to  sea  and  lost;  and  this  sharp  con- 
flict on  the  most  material  points  in  the  case  called  for 
explicit  instructions  on  all  the  matters  connected  therewith, 
when  such  instructions  were  requested. 

The  consideration  of  other  questions  raised  upon  the 
appeal  is  unnecessary  since  there  must  be  a  new  trial. 

Judgment  reversed  and  new  trial  ordered.  The  clerk 
will  not  allow  appellant  the  expense  of  seventy-five  pages 
of  its  briefs  which  contain  testimony  merely. 

Anders  and  Hoyt,  JJ.,  concur. 

Dunbar,  C.  J.  {dissenting).  —  Believing  that  there  was 
no  substantial  error  committed  by  the  court,  and  that 
there  was  sufficient  competent  testimony  to  sustain  the 
verdict,  I  am  compelled  to  dissent. 

Scott,  J. — I  also  dissent. 
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Opinion  of  the  Court — Stiles,  J.  [9  Wash. 


[No.  1276.    Decided  May  26, 1894.] 

Edwin  D.  Sanders,  Assignee  of  A.  M.  Orchard,  Respondr 
ent,  V.  Main  &  Winchester  et  al. ,  Appellants, 

ASSIGNMENT   FOR   BENEFIT   OF   CREDITORS  — RIGHT  OF    POSSESSION 

TO  MORTGAGED  PERSONALTY. 

Where  a  mortgagee  of  chattels  has  taken  possession  thereof  for 
alleged  breach  of  the  condition  providing  for  payment,  he  is  enti- 
tled to  retain  possession  as  against  a  subsequent  assignment  by  the 
mortgagor  for  the  benefit  of  creditors,  until  it  is  determined  by 
legal  proceedings  that  the  assignee  has  a  superior  right  thereto. 

Appeal  from  Superior  Courts  Spokmie  County, 
a.  B.  Blake,  and  F,  T.  Post,  for  appellants. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — One  A.  M.  Orchard  executed  and  delivered 
to  Main  &  Winchester  a  chattel  mortgage  covering  certain 
personal  property.  The  mortgagees,  claiming  that  the 
condition  of  the  mortgage  providing  for  payment  had 
been  broken,  caused  the  sheriff  to  take  possession  of  the 
mortgaged  property,  and  directed  him  to  proceed  with  the 
foreclosure  by  sale.  While  the  sheriff  was  thus  in  posses- 
sion the  mortgagor  made  an  assignment  for  the  benefit  of 
creditors.  The  assignee,  who  is  the  respondent  in  this 
case,  commenced  the  suit  against  the  appellants  to  deter- 
mine the  validity  of  their  mortgage,  he  claiming  that  the 
mortgage  was  conceived  and  executed  in  fraud.  The 
main  case  has  not  yet  been  tried,  but  the  court  below,  by 
an  interlocutory  order,  required  the  sheriff  to  surrender 
possession  of  the  property  to  the  assignee.  This  appeal 
is  from  the  last  named  order. 

The  appeal  is  not  resisted,  and  we  have  it  from  the  ap- 
pellants' brief  and  the  language  of  the  order  that  the  court 
below  determined  that  because  an  assignment  had  been 
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made  the  mortgaged  property  was  in  cmtodia  legis^  and 
therefore  rightfully  in  the  possession  of  the  assignee,  basing 
his  rulings  upon  Hamilton  Brown  Shoe  Co.  v.  Adams^  5 
Wash.  333  (32  Pac.  92);  Sabin  v.  Adams,  6  Wash.  768 
(32  Pac.  793),  and  Mansfield  v.  First  National  Bank^  5 
Wash.  665  (32  Pac.  789,  999). 

In  thus  ruling  we  think  the  court  was  wrong.  In  the 
first  two  of  the  above  named  cases  the  property  had  been 
actually  taken  possession  of  by  the  assignee  when  the  at- 
tachments were  levied,  and  were  actually  in  custodia  legis. 
In  Mansfield  v.  First  National  Bank  it  was  not  held  that 
the  property  in  the  hands  of  the  sheriff  was  in  the  custody 
of  the  court  because  an  assignee  had  been  appointed,  but 
that  the  assignee,  upon  proof  that  the  moi*tgage  under 
which  the  sheriff  retained  possession  was  fraudulent  and 
void,  was  entitled  to  take  the  possession,  as  will  be  done 
in  this  case  if  it  shall  turn  out  that  the  plaintiff's  allegations 
of  fraud  in  the  transaction  are  true. 

This  case  falls  directly  within  the  principle  of  Ma/rsh  v. 
Wade,  1  Wash.  538  (20  Pac.  578);  State,  ex  reL.  Machin- 
ery Co.^  V.  Superior  Covflrt^  7  Wash.  77  (34  Pac.  430),  and 
State.^  ex  rel.  Hunt,  v.  Superior  Courts  8  Wash.  210  (35 
Pac.  1087);  the  substance  of  which  cases  was,  that  a  party 
who  has  acquired  possession  of  personal  property  as  a 
mortgage  or  pledge,  or  by  means  of  a  specific  lien,  is  en- 
titled to  retain  possession  thereof  as  against  a  receiver  or 
assignee,  until  it  is  determined  by  legal  proceedings  that 
the  receiver  or  assignee  has  a  superior  right  to  it,  unless, 
in  extraordinary  cases,  it  be  shown  that  the  preservation 
of  the  property  pending  the  litigation  requires  that  it  be 
placed  in  the  hands  of  an  oflicer  of  the  court. 

The  order  appealed  from  is  therefore  vacated  and  set 
aside. 

Andebs,  Scott  and  Hoyt,  JJ.,  concur. 

Dunbar,  C.  J. ,  dissents. 
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Opinion  of  tiie  Court — Scott,  J.  [9  Wash. 


[No.  1168.    Decided  May  28,1894.] 

Galusha  Parsons,  Appellant^  v.  Sven  Pearson  et  al,^ 

Respondents, 

mechanics'  liens  —  CLAIM    UPON   H03IESTE AD  — NOTICE. 

A  mechanic's  lien  may  be  claimed  for  the  erection  of  a  dwelling 
house,  although  the  premises  are  at  the  time  intended  to  be  claimed 
as  a  homestead. 

In  claiming  a  lien  for  the  erection  of  a  building  upon  the  separ- 
ate property  of  one  spouse,  it  is  not  necessary  to  name  the  other 
spouse  in  the  notice. 

Appeal  from  Superior  Courts  Kittitds  Coimty. 

Parsons^  Corell  <&  Parsons^  for  appellant. 

JI.  J.  Snively^  and  Pruyn  <&  Ready^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Appellant  contracted  with  respondent,  Sven 
Pearson,  to  erect  a  dwelling  house  on  certain  real  estate, 
being  three  lots  situated  in  the  city  of  EUensburgh,  and 
said  respondent  contracted  to  convey  to  him  in  payment 
therefor  a  certain  other  lot  situated  in  said  city,  the  same 
to  be  free  from  all  encumbrances,  and  in  case  it  was  not 
free  from  encumbrances  then  he,  respondent,  would  pay 
appellant  a  sum  equal  to  the  total  amount  of  the  encum- 
brance. The  respondents  were  husband  and  wife,  and  had 
previously  resided  upon  the  lots  in  question  whereon  said 
building  was  to  be  erected,  the  house  in  which  they  had 
previously  lived  having  been  destroyed  by  fire.  Said  real 
estate,  however,  was  the  separate  property  of  the  husband. 
Appellant  built  the  house  as  agreed,  and  took  a  convey- 
ance, with  the  usual  covenants  of  warranty,  of  the  lot  which 
he  was  to  receive  in  payment,  and  which  was  at  the  time 
subject  to  a  mortgage  amounting  to  $560,  and  upon  a  settle- 
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ment  betweeu  the  parties  it  was  found  that  there  was  due  ap- 
pellant the  sum  of  $625,  the  excess  over  the  amount  of  the 
mortgage  encumbrance  being  for  extra  work  done  upon  the 
building.  This  settlement  was  in  writing,  and  recited  that 
the  building  had  been  completed,  that  there  was  due  and 
payable  $625,  for  which  appellant  was  entitled  to  a  me- 
chanic's lien  upon  said  house  and  lot,  and  stated  that  it 
was  agreed  that  he  should  have  a  mechanic's  lien  upon  said 
property  for  said  sum.  Appellant,  however,  took  steps  to 
obtain  and  presei^ve  his  lien  under  the  statute  by  filing  the 
notice  prescribed,  and  this  action  was  brought  to  foreclose 
the  same.  Judgment  was  rendered  in  favor  of  the  re- 
spondents, and  this  appeal  was  prosecuted. 

It  is  contended  by  the  respondents  that  the  right  to  a 
mechanic's  lien  does  not  obtain  against  a  homestead;  that 
notwithstanding  the  fact  that  respondents  were  not  living 
on  the  lots  at  the  time  the  contract  was  entered  into  for 
the  erection  of  the  house,  appellant  knew  they  had  previ- 
ously lived  thereon  and  were  intending  to  live  there  again 
as  soon  as  the  house  was  completed  which  he  was  erecting 
for  them.  Proof  was  offered  to  this  effect,  which  the  court 
ruled  out,  but  the  case  will  be  considered  as  though  said 
facts  were  established. 

It  is  further  contended  by  them  that  the  agreement  en- 
tered into,  that  appellant  should  have  a  lien  on  said  propn 
erty,  operated  to  defeat  his  right  to  claim  a  lien  under  the 
statute,  and  that  it  was  invalid  of  itself  to  give  any  right 
to  a  lien.  It  is  not  contended  by  appellant  that  this  con- 
tract was  of  any  force  as  establishing  his  right  to  a  lien. 

As  to  the  first  contention,  we  are  of  the  opinion  that  ap- 
pellant had  a  right  to  a  lien  against  said  real  estate,  not- 
withstanding the  respondents  intended  it  as  a  homestead. 
The  respondents  cite  §  481  ^^  aeq,  of  the  Code  of  Proced- 
ure, relating  to  homestead  exemptions,  and  especially  §  483, 
providing  that  the  same  may  be  mortgaged,  and  contend 
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that  a  lien  can  be  created  against  the  same  in  no  other  way 
than  as  provided  in  said  section.  But,  under  the  circum- 
stances of  this  case,  at  least,  we  do  not  think  this  claim  can 
be  maintained.  There  is  no  way  pointed  out  in  this  state 
as  to  how  a  homestead  shall  be  identified  or  claimed. 
Sec.  481  of  the  Code  of  Procedure  provides  that  it  may  be 
selected  at  any  time  before  sale.  Sec.  1404,  Gen.  Stat., 
is  as  follows: 

^^The  husband  cannot  select  a  homestead  from  the  sep- 
arate property  of  the  wife,  nor  the  wife  from  the  separate 
property  of  the  husband,  but  either  may  select  and  hold  a 
homestead  fi*om  his  or  her  separate  property,  and  the  hus- 
band may  select  a  homestead  from  the  community  prop- 
erty. But  if  the  husband  neglect  or  refuse  to  select  such 
homestead,  then  the  wife  may  select  the  same:  Provided^ 
That  but  one  homestead  shall  be  selected  or  held  by  hus- 
band or  wife,  and  it  must  embrace  the  dwelling  house  in 
which  one  or  both  of  them  reside." 

There  is  nothing  to  show  that  the  respondents  were  not 
possessed  of  other  property,  separate  or  community.  It  will 
be  observed  that  under  the  section  aforesaid  the  wife  could 
not  have  selected  this  property  in  question  as  a  homestead, 
it  being  the  separate  property  of  the  husband.  Each 
spouse  is  free  generally  to  contract  separately  with  regard 
to  his  or  her  separate  property,  and  the  husband  could 
enter  into  a  valid  contract  for  the  erection  of  a  house  on 
his  separate  real  estate,  and  the  right  to  a  lien  for  the 
erection  thereof  should  obtain  under  the  statute,  especially 
in  view  of  the  fact  that  there  is  no  way  of  knowing  in  ad- 
vance that  the  same  will  be  claimed  ais  a  homestead.  Had 
said  real  estate  been  the  community  property  of  the  re- 
spondents, the  only  real  estate  possessed  by  them,  had 
they  intended  it  as  their  homestead,  and  had  appellant  had 
notice  of  these  facts,  we  are  not  prepared  to  say  that  the 
result  would  or  would  not  have  been  the  same,  as  that 
question  is  not  presented. 
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Much  more  complicated  questions  may  arise  under  these 
sections  relating  to  homestead  claims  and  exemptions  than 
the  one  presented  here,  although  this  one  presents  some 
diflSculties.  Although  the  respondents  at  the  time  the 
conti*act  was  entered  into  intended  to  claim  this  paiticular 
real  estate  as  a  homestead,  and  did  claim  it  as  such,  there 
was  nothing  to  prevent  them  from  thereafter  changing 
their  minds;  and  to  hold  that  the  right  to  a  lien  under 
the  statute  will  not  obtain  against  a  homestead  claim  in 
this  state  might  allow  the  owners  to  defeat  such  a  right 
although  such  real  estate  was  not  a  homestead,  and  they 
did  not  intend  to  claim  it  as  one  at  the  time  the  contract 
for  the  erection  of  a  building  thereon  was  entered  into, 
for  under  the  law  they  are  entitled  to  select  a  homestead 
at  any  time  before  sale. 

It  is  true  §  1404  provides  that  such  selection  must  em- 
brace the  dwelling  house  in  which  one  or  both  of  the 
claimants  reside,  but  they  may  be  possessed  of  more  than 
one  dwelling  house,  and  a  change  of  residence  is  easily 
made.  Homestead  rights  are  generally  favored  in  the 
law,  and  ought  to  be  so  favored,  but  to  render  a  home- 
stead claim  paramount  in  all  cases  to  a  right  to  a  mechan- 
ic's or  a  materialman's  lien  it  seems  as  though  there  should 
be  some  way  provided  for  selecting  it  in  advance  of  the 
contract,  to  the  end  that  all  persons  may  be  notified 
thereof,  as  otherwise  the  equities  may  be  in  favor  of  other 
lien  claimants.  In  this  case  appellant  undoubtedly  has  the 
most  meritorious  claim,  for  it  was  only  as  the  result  of  his 
labor  and  the  expenditure  of  his  money  for  the  materials 
therefor  that  a  house  was  erected  on  the  lots  aforesaid  in 
which  the  respondents  could  reside,  and  by  which  it  could 
be  rendered  of  any  benefit  to  them  as  a  homestead. 

The  claim  of  the  respondents  that  the  notice  of  lien  was 
insufficient  on  the  ground  that  it  ran  against  the  husband 
only,  and  did  not  mention  the  wife,  has  been  practically 
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disposed  of  in  what  we  have  above  said.  The  land  being 
the  separate  property  of  the  husband,  and  he  being  author- 
ized to  contract  for  the  erection  of  a  building  thereon,  and 
being  the  only  one  authorized  to  claim  it  as  a  homestead, 
it  was  not  necessary  to  name  the  wife  in  the  notice,  and 
she  was  made  a  party  to  the  action  to  foreclose  the  lien. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
instructions  to  enter  a  judgment  and  decree  in  favor  of  ap- 
pellant against  the  husband,  Sven  Pearson,  for  the  amount 
due,  and  foreclosing  the  lien  aforesaid  against  the  respond- 
ents as  prayed  for. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Anders,  JJ., 
concur. 


2    ,fS  [No.  1212.    Decided  May  28, 1894.] 

E.  J.  Winter  et  al. ,  Respondents^  v.  John  A.  Shoudy, 

Appellant, 

NEW  TRIAL — REMISSION   OF   EXCESSIVE   VERDICT  —  DISCRETION  OF 

COURT. 

The  overruling  of  a  motion  for  a  new  trial  on  condition  that  the 
plaintiflp  will  remit  that  portion  of  the  verdict  which  is  in  excess  of 
the  amount  for  which  judgment  was  prayed  in  the  complaint,  is  a 
matter  within  the  discretion  of  the  trial  court. 

Appeal  from  Superior  Courts  Kittitas  County, 

Pniyn  dk  Ready ^  for  appellant. 
Ralph  Kauffman^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  respondents  brought  suit  against  ap- 
pellant on  his  guaranty  of  payment  of  the  amount  called 
for  by  a  written  contract,  and  prayed  for  judgment  for 
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$250  and  interest  thereon  from  the  filing  of  the  complaint, 
and  interest  on  $570  from  January  8,  1891.  The  jury  re- 
turned a  verdict  in  favor  of  the  respondents  for  $564. 
Appellant  filed  a  motion  for  a  new  trial  on  the  ground  that 
there  was  error  in  the  assessment  of  the  amount  of  the 
recovery.  The  court  held  that  the  motion  should  be 
granted  unless  the  respondents  would  remit  the  sum  of 
$200  from  said  verdict,  the  same  being  in  excess  of  the 
amount  for  which  judgment  was  prayed  in  the  complaint. 
The  respondents  remitted  said  sum,  whereupon  the  court 
denied  the  motion. 

Appellant  contends  that  he  was  entitled  to  a  new  trial 
under  subdivision  6,  §  400  of  the  Code  of  Procedure,  that 
the  court  had  no  authority  to  make  the  order  in  question, 
and  had  no  discretion  in  the  premises.  He  further  con- 
tends that  the  court  should  have  granted  a  new  trial  in  any 
event,  because  the  returning  of  a  verdict  so  largely  in  ex- 
cess of  the  amount  for  which  judgment  was  prayed  was 
such  an  evidence  of  carelessness  or  prejudice  upon  the  part 
of  the  jury  that  their  verdict  should  not  be  allowed  to  stand 
for  anything. 

The  granting  of  new  trials  is  largely  a  discretionary 
matter  with  the  trial  court.  There  was  no  question  over 
the  amount  which  the  respondents  were  entitled  to  recover, 
if  they  were  entitled  to  recover  at  all,  and  the  action  on 
the  part  of  the  court  in  permitUng  them  to  remit  the  excess 
is  well  sustained  by  authority.  Arkansas  Cattle  Co,  v. 
Mann,  130  U.  S.  69  (9  Sup.  Ct.  458),  and  cases  cited.  It 
does  not  appear  that  the  court  abused  its  discretion  in  the 
premises  in  determining  that  the  course  adopted  was  con- 
sistent with  the  substantial  rights  of  appellant. 

AfiSrmed. 

Dunbar,  C.  J.,  and  Anders,  Stiles  and  Hoyt,  JJ., 
concur. 
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[No.  1327.    DecidcKl  May  28, 1894.] 

Howard  E.  Case  et  a/.,  Eespondenta^  v.  George  Ham 

et  al, ,  Appellants, 

appeal  —  STATEMENT  OF  FACTS. 

Where  the  testimony  taken  in  an  equity  cause  is  sent  up  with 
the  transcript  on  appeal,  but  had  not  been  served  on  the  respond- 
ents and  is  without  any  certificate  showing  it  is  all  the  testimony 
taken  in  the  cause,  it  will  be  stricken  from  the  record,  although  in 
the  statement  of  facts  filed  there  is  the  allegation  that  the  entire 
record  in  the  case,  the  testimony  taken  therein,  and  the  exhibits 
therein  filed,  are  hereby  expressly  referred  to  and  made  a  part  of 
this  statement. 

Appeal  from.  Superior  Cowrt^  Clarke  County, 

J,  A.  Munday^  and  Selden  Hetzel^  for  appellants. 
E.  E.  Coovert^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  an  equity  case.  The  respondents 
move  to  strike  the  purported  statement  of  facts  and  cer- 
tain testimony  sent  up  with  the  transcript,  on  the  grounds 
that  the  statement  is  insufficient  under  the  law,  and  was 
not  served  on  the  respondents  as  required  by  statute.  It 
appears  that  a  certain  document,  which  is  but  a  recital  of 
various  steps  taken  in  the  action,  was  served  on  the  re- 
spondents as  a  statement  of  facts.  It  contained  none  of 
the  testimony  which  had  been  taken,  but  appellants  main- 
tain that  it  was  a  sufficient  statement  because  it  contains 
this  reference: 

"The  entire  record  in  the  case,  the  testimony  taken 
therein,  and  the  exhibits  therein  filed,  are  hereby  expressly 
referred  to  and  made  a  part  of  this  statement. ' ' 

The  testimony  was  taken  by  a  shorthand  reporter,  and 
it  was  claimed  by  appellants  that  it  was  transcribed  and 
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delivered  to  the  clerk  of  the  lower  court,  and  was  by  him 
sent  up  with  the  transcript  to  this  court.  Certain  testi- 
mony appears  in  the  record  which  bears  no  evidence  on  its 
face  of  having  been  filed  in  the  case,  and  the  only  thing  to 
show  that  it  is  a  part  of  the  proceedings  is  the  presump- 
tion arising  from  the  fact  that  it  is  entitled  in  the  cause, 
and  was  sent  up  with  the  transcript.  There  is,  however, 
no  proof  or  certificate  of  any  kind  showing  that  it  is  all 
the  testimony  taken  in  said  cause,  and  it  is  admitted  that 
it  was  not  served  on  the  respondents.  It  is  not  identified 
in  any  manner  excepting  as  stated,  and  the  respondents' 
motion  to  strike  the  same  must  prevail.  And,  it  further 
appearing  that  no  question  is  raised  excepting  such  as  de- 
pends upon  the  testimony  taken  in  the  cause,  the  judg- 
ment is  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Stiles,  JJ., 
concur. 


[No.  1345.    Decided  May  28, 1894.] 


Oliver  W.  Redford,  Respondent^  v.  Spokane  Street 

Railway  Company,  Appellant. 
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NBGLIOENCE  — PLBADING  —  INSTRUCTIONS  —  VERDICT  —  SPECIAL 

FINDINGS. 

Where  the  only  allegations  of  negligence  in  a  complaint  for  in- 
juries received  as  the  result  of  a  collision  with  a  street  car  are  that 
defendant  "carelessly  and  negligently  run  one  of  its  cars  along 
said  street  at  a  high  rate  of  speed,  and  negligently  and  carelessly 
omitted  while  approaching  plaintiff  to  give  any  signal  by  ringing 
the  bell,  or  otherwise,  of  the  approach  of  said  car,"  it  is  error  for 
the  court  to  try  the  case  upon  the  theory  that  general  negligence 
had  been  alleged.    (  Dunbar.  C.  J.,  dissents.) 

Where  requests  for  special  findings  are  made  the  court  should, 
after  having  determined  that  the  requests  are  proper,  instruct  the 
jury  that  it  is  their  duty  to  answer  each  one  of  them,  and  until  such 
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requests  have  been  answered  by  the  jury,  without  any  attempt  at 
evasion,  the  general  verdict  should  not  be  received. 

In  an  action  for  damages  against  a  street  railway  company  for 
injuries  received  as  the  result  of  a  collision,  it  is  erroneous  to  charge 
the  jury  that  a  person  might  foolishly  and  carelessly  and  recklessly 
get  upon  the  track  of  the  railway  and  yet  recover  damages  unless 
the  company  was  without  fault  in  running  the  car  against  him. 

Appeal  from  Siiperior  Courts  Spokane  County, 

Thomas  C,  Griffitts^  for  appellant: 

In  the  absence  of  a  general  allegation  of  negligence  in 
the  complaint^  the  evidence  must  be  confined  to  and  the 
recovery  based  upon  the  particular  acts  of  negligence  al- 
leged in  the  complaint.  Chicago^  etc,^  R,  R.  Co.  v.  Bell^ 
112  111.  360;  Wahash,  etc,,R,  R.  Co,  v.  Coble,  113  111.  115; 
Jeff^er807iville  R,  R,  Co,  v,  Dunlap,  29  Ind.  426;  Kennedy 
V.  Morgan,  57  Vt.  46;  Luckie  v.  Railroad  Co,,  67  Mo.  246; 
Terre  Haute,  etc, ,  R.  R,  Co.  v,  Augustus,  21  111.  186;  Parker 
V.  Railroad  Co,,  16  Barb.  315;  Highland  Ave,  Belt  Road 
V,  Winn,  9  South.  509;  Favrev,  LouisviUe,  etc,  R,  R,  Co,, 
16  S.  W.  370;  2  Thompson,  Neg.,  §1247;  3  Lawson, 
Rights,  Rem.  &  Pr.,  §  1261. 

Forster  cfe  Wakefield,  for  respondent: 

The  allegations  of  negligence  in  the  complaint  are  suflEl- 
cient  to  admit  the  evidence  offered.  Wild  v.  Oregon  SJutrt 
Line,  27  Pac.  954;  Hayes  v,  Michigan  Central  R.  R,  Co,, 
4  Sup.  Ct.  369. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Plaintiflf  sought  by  this  action  to  recover  for 
personal  injuries  alleged  to  have  been  received  by  him  in 
a  collision  between  one  of  the  cars  of  the  defendant  and 
the  wagon  in  which  he  was  riding. 

It  is  evident  from  the  course  of  the  trial,  as  shown  by 
the  record,  that  the  superior  court  construed  the  allegations 
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of  negligence  on  the  part  of  the  defendant  set  out  in  the 
complaint  to  be  such  that  thereunder  evidence  of  negligence 
in  general  could  be  introduced,  and  a  verdict  thereon  ren- 
dered by  the  jury.  This  is  not  only  evident  from  its  rul- 
ings upon  the  admission  of  testimony,  but  is  also  shown 
^by  the  instructions  given  to  the  jury.  To  show  this  it  is 
only  necessary  to  give  the  following  brief  extract  from  the 
instructions:  ^^  If  you  find  that  .  .  .  the  defendant, 
or  the  motorman  who  operated  its  cars,  was  guilty  of  neg- 
ligence or  recklessness  or  carelessness  which  produced  the 
accident,  then  the  plaintiff  ought  to  recover;"  from  which 
it  will  be  seen  that  thereunder  the  jury  were  authorized  to 
find  a  verdict  for  the  plaintiff  if  they  found  that  the  de- 
fendant, or  its  motorman,  had  been  guiltji  of  any  negligence 
whatever.  Under  this  instruction  the  jury  were  authorized 
to  find  a  verdict  for  the  plaintiff  if  they  found  that  the  de- 
fendant had  allowed  its  car  to  get  out  of  repair  so  that  it 
could  not  be  stopped  as  soon  as  if  in  repair,  or  in  any 
other  way  had  failed  to  discharge  its  full  duty  in  the  con- 
duct of  its  business,  and  the  accident  had  resulted  there- 
from. 

It  is  evident  that  only  the  fullest  allegations  of  general 
negligence  would  warrant  the  giving  of  this  instruction, 
and  from  the  fact  that  it  was  given  and  from  the  other  cir- 
cumstances above  refeiTed  to,  it  is  clear  that  the  case  was 
tried  upon  the  theory  that  such  was  the  effect  of  the  allega- 
tions of  the  plaintiff  as  to  the  negligence  of  the  defendant. 
If  the  couil:  was  right  in  thus  construing  the  complaint, 
most  of  the  assignments  of  error  would  be  successfully 
answered  by  the  brief  of  the  respondent.  If  it  was  wrong 
in  so  doing  there  should,  of  course,  be  a  new  trial,  as  it  is 
evident  that  the  rights  of  the  defendant  were  adjudicated 
in  view  of  a  complaint  which  had  never  been  filed. 

That  part  of  the  complaint  which  contains  the  allega- 
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tions  relating  to  the  negligence  of  the  defendant  is  as  f ol' 
lows: 

"The  plaintiff  was  traveling  in  his  wagon  in  said  city 
along  and  over  certain  streets,  avenues  and  highways 
thereof,  and  among  others  over  Bridge  street;  that  while 
thus  traveling  in  an  easterly  direction  on  said  Bridge 
street,  the  defendant,  by  its  servants  and  agents,  carelessly 
and  negligently  run  one  of  its  cars  along  said  street  at  a 
high  rate  of  speed  and  negligently  and  carelessly  omitted 
wUle  approaching  plaintiff  to  give  any  signal  by  ringing 
the  bell,  or  otherwise,  of  the  approach  of  said  car,  by 
reason  whereof  the  plaintiff  was  unaware  that  said  car  was 
approaching.  That  in  consequence  thereof  the  said  car 
struck  and  overturned  plaintiff's  wagon." 

We  have  carefully  considered  this  language  in  the  light 
of  the  authorities  cited  by  the  respective  parties,  and  are 
unable  to  construe  it  as  did  the  trial  court.  In  our  opin- 
ion, it  contains  no  allegation  whatever  of  general  negligence. 
Such  language  amounted  to  nothing  more  than  an  attempt 
to  charge  two  particular  acts  of  negligence — one  that  the 
car  was  run  along  the  street  at  a  high  rate  of  speed,  and 
the  other  that  no  signal  of  its  approach  was  given.  It  is 
impossible  to  so  construe  it  as  to  cover  more  than  these 
two  specifications  of  negligence.  It  certainly  was  not 
negligence  on  the  part  of  the  defendant  to  run  one  of  its 
cars  along  the  street,  for  the  reason  that  in  another  part  of 
the  complaint  it  was  alleged  that  it  had  the  right  to  run  its 
cars  on  this  particular  street.  Hence,  the  terms  "care- 
lessly and  negligently,"  as  first  used,  could  not  refer  to 
the  fact  of  the  running  of  the  car,  and  could  only  refer  to 
the  high  rate  of  speed  mentioned  therein;  so  that,  if  the 
first  clause  is  to  be  given  its  fullest  effect,  it  is  only  alleged 
that  the  high  rate  of  speed  was  the  careless  and  negligent 
act  of  which  complaint  was  made.  It  may  well  be  doubted 
as  to  whether  or  not  this  allegation  was  suflSciently  definite 
to  be  considered  as  even  a  proper  allegation  of  negligence 
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at  all,  for  the  reason  that,  to  run  a  car  at  a  high  rate  of 
speed  does  not  charge  that  it  is  negligently  run.  The 
simple  fact  that  a  car  is  so  run  is  in  itself  no  proof  of  neg- 
ligence, and  to  say  that  it  was  so  run  negligently  does  not 
aid  in  construing  the  act  of  negligence  charged.  It  may, 
therefore,  well  be  doubted  as  to  whether  or  not  this  clause 
should  have  any  weight  whatever;  but  it  is  clear  to  our 
minds  that  it  can  have  no  other  force  than  that  of  charging 
negligence  in  the  rate  of  speed  at  which  the  car  was  run. 
It  is  still  more  clear  that  the  other  clause  does  no  more 
than  to  charge  a  single  act  of  negligence,  to  wit,  the  failure 
to  give  the  signal  upon  the  approach  of  the  car. 

There  is  another  reason  which  makes  it  doubtful  as  to 
the  right  of  the  court  to  have  given  any  force  whatever  to 
the  allegation  of  negligence  in  the  speed  of  the  car,  and 
that  is  the  language  used  by  the  pleader  immediately  fol- 
lowing the  allegations  of  negligence.  In  stating  that  the 
signal  of  the  approach  of  the  car  was  not  given,  it  is  fur- 
ther stated  that  ''by  reason  whereof  the  plaintiff  was  una- 
ware that  said  car  was  approaching.  That  in  consequence 
thereof  the  said  car  struck  and  overturned  plaintiff's 
wagon."  The  only  reasonable  interpretation  of  this  lan- 
guage is  that  the  cause  of  the  accident  was  the  failure  to 
give  the  signal.  It  is  stated  that  the  fact  that  plaintiff  was 
unaware  of  the  approach  of  the  car  was  the  cause  of  the 
injury,  and  it  is  not  easy  to  suppose  that  the  fact  that  the 
car  was  run  at  a  high  rate  of  speed  could  have  had  anything 
to  do  with  his  ignorance  of  its  approach. 

In  our  opinion,  the  most  reasonable  and  natural  inter- 
pretation of  these  allegations  of  negligence,  taken  as  a 
whole,  is  that  thereby  it  was  only  charged  that  the  injury 
was  occasioned  by  the  failure  of  the  defendant  or  its  agents 
to  give  the  signal  of  the  approach  of  the  car.  It  is  not, 
however,  necessary  for  the  purposes  of  this  case  that  we 
should  decide  more  than  that  there  is  nothing  in  the  allega- 
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tlons  which  could  warrant  the  court  in  trying  the  case 
upon  the  theory  that  general  negligence  had  been  alleged. 
It  follows  that  there  must  be  a  reversal  of  the  judgment, 
and  such  being  the  case  it  is  not  necessary  that  we  should 
enter  at  length  into  a  discussion  of  the  numerous  errors 
alleged,  for  the  reason  that  when  the  cause  is  again  tried 
in  the  light  of  the  construction  of  this  complaint  above 
suggested,  such  questions  will  become,  to  a  great  extent, 
immaterial. 

There  are  one  or  two  features  of  the  case,  however,  as 
to  which  we  deem  it  necessary  to  say  something  in  view  of 
a  re-trial:  Firsts  As  to  the  duty  of  a  court  in  submitting 
requests  for  special  findings  to  the  jury.  That  the  provi- 
sion of  our  statute  in  relation  to  special  verdicts  is  a  wise 
one  we  have  no  doubt.  The  object  thereof  was  to  enable 
the  parties,  by  aid  of  the  court,  to  confine  jurors  to  their 
sphere  and  require  them  to  find  facts,  and  having  done  so 
to  apply  the  law  as  given  them  by  the  court.  Under  our 
system  as  to  jury  trials  the  court  must  refrain  entirely 
from  interfering  with  the  jury  in  their  determination  of 
the  necessary  facts,  and  the  jury  are  required  to  take  the 
law  as  given  by  the  court,  regardless  of  their  own  views 
concerning  it.  It  is  only  by  a  liberal  application  of  this 
statute  as  to  special  verdicts  that  juries  can  be  kept  within 
their  sphere.  Without  its  aid  there  is  nothing  to  prevent 
a  jury,  though  they  all  agree  upon  facts  which,  under  the 
law  given  them  by  the  court,  would  require  a  verdict  in 
favor  of  one  party,  returning  a  verdict  for  the  other. 
They  could  with  impunity  set  aside  the  law  as  given  them, 
so  that,  notwithstanding  the  facts  applied  to  said  law  de- 
manded one  decision,  they,  by  construing  the  law  for  them- 
selves, should  return  another.  This  statute  is,  therefore, 
a  beneficial  one,  and  if  liberally  and  carefully  applied  by 
the  courts  will  greatly  aid  in  the  proper  determination  of 
causes. 
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The  action  of  the  court  in  reference  to  the  submission  of 
the  requests  for  special  findings  in  this  case,  while  substan- 
tially correct,  was  open  to  some  objections.  It  is  not  every 
request  of  a  party  for  such  findings  that  should  be  sub- 
mitted to  the  jury.  The  court  should,  at  the  time  the  jury 
are  instructed,  determine  for  itself  whether  or  not  the 
special  i*equests  are  such  as  should  be  submitted,  and  if  the 
requests  as  presented  are  not  in  such  form  that  it  is  reason- 
able and  necessary  to  require  an  answer  to  each  of  them, 
the  court  should  so  decide  and  give  opportunity  to  the 
party  presenting  such  requests  to  amend  them  until  satis- 
factory to  the  court.  The  court  having  once  determined 
that  the  requests  are  proper  to  be  submitted  should  in- 
struct the  jury  that  it  is  their  duty  to  answer  each  one  of 
them.  The  form  of  the  requests  should  be  such  as  to  make 
this  duty  as  easy  and  simple  as  possible.  They  should 
generally  be  so  drawn  as  to  admit  of  an  answer  by  yes  or 
no,  and  where  the  information  desired  cannot  be  so  eluci- 
dated the  question  should  be  so  framed  as  to  call  for  an 
answer  as  direct  as  the  nature  of  the  inquiry  will  admit. 
The  court  having  decided  that  the  requests  for  special 
findings  were  in  proper  form  and  submitted  them  to  the 
jurj',  should  require  an  answer  thereto  before  receiving  the 
general  verdict.  The  questions  propounded  to  the  jury  in 
the  case  at  bar  were  not  as  clear  and  concise  as  they  should 
have  been,  and  the  court  should  not  have  submitted  them 
to  the  jury;  but  having  decided  that  they  were  proper  and 
submitted  them,  it  was  the  duty  of  the  jury  to  answer 
them  as  best  they  could,  without  any  attempt  at  evasion, 
and  the  general  verdict  should  not  have  been  received  until 
such  action  had  been  taken.  Taking  the  answers  of  the 
jury  together  we  are  not  satisfied  that  there  was  a  bona  fide 
attempt  to  answer  each  of  them  without  evasion,  and  the 
general  verdict  should  not  have  been  received  without  re- 
quiring further  action  on  their  part  in  that  regard. 
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We  are  not  satisfied  that  the  court  committed  error  in 
refusing  a  judgment  for  the  defendant,  notwithstanding 
the  general  verdict,  for  the  reason  that  the  special  findings 
were  not  of  that  positive  and  convincing  character  that 
would  authorize  it  so  to  do.  The  errors  growing  out  of 
the  action  of  the  court  and  jury  in  relation  to  the  special 
requests  and  findings  would  only  authorize  a  new  trial, 
which  it  has  already  been  seen  must  be  granted  for  other 
reasons. 

In  view  of  a  re-trial  it  is  only  necessary  to  refer  to  a 
single  instruction,  as  from  our  criticism  of  it,  and  what  we 
have  said  as  to  the  course  of  the  former  trial,  the  other  er- 
rors, if  any,  in  instructing  the  jury,  will  not  be  likely  to  be 
repeated.  In  the  instruction  referred  to  it  was  substan- 
tially stated  that  a  person  might  foolishly  and  carelessly 
and  recklessly  get  upon  the  track  of  the  railway  and  yet 
recover  damages  unless  the  company  was  without  fault  in 
running  the  car  against  him.  That  such  is  not  the  law  is 
so  clear  that  we  think  it  must  have  been  an  inadvertent 
use  of  language  which  caused  the  learned  judge  of  the  trial 
court  to  so  instruct  the  jury. 

The  judgment  must  be  revei'sed,  and  the  cause  remanded 
for  a  new  trial. 

Anders,  Scott  and  Stiles,  JJ.  ,  concur. 

Dunbar,  C.  J.  {dissenting), — I  dissent.  In  the  first 
place  the  instructions  cannot  be  construed  by  the  considera- 
tion alone  of  the  brief,  segregated  portion  or  detached  sen- 
tence quoted  by  the  majority.  The  whole  instruction 
convinces  me  that  the  jury  was  in  no  way  misled  by  the 
court.  I  also  think  that  violence  is  done  to  the  plain  lan- 
guage of  the  complaint  when  the  allegation  of  general  neg- 
ligence is  argued  out  of  it  by  the  court.  Of  course  it  is 
not  contended  by  the  respondent  that  it  was  negligence  for 
the  api^llant  to  run  one  of  its  cars  along  the  street;  but  it 
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might  run  it  along  the  street  in  a  negligent  and  careless 
manner,  withoat  necessarily  running  at  a  high  rate  of 
speed.  There  are  many  other  ways  in  which  it  could  be 
carelessly  and  negligently  run.  In  fact  there  might  be 
circumstances  under  which  running  at  a  high  rate  of  speed 
would  not  be  negligence  at  all,  but  would  be  actually  justi- 
fied; so  that  it  is  clear  to  my  mind  that  the  expression 
^^at  a  high  rate  of  speed,"  in  no  way  qualifies  the  expres. 
sion  that  ^^it  carelessly  and  negligently  run  one  of  its  cars 
along  said  street." 

Believing  that  no  prejudicial  error  was  committed  in 
any  respect,  I  think  the  judgment  should  be  affirmed. 
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'  15  noe 


Joseph  Bierer,  Respondents  v.  John  Blurock,  Appel- 
lant. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS  — EFFECT  UPON  ATTACH- 
MENT LIEN  —  COMMUNITY  DEBTS. 

Under  the  insolvency  act  of  March  10, 1898  (Laws  1898,  p.  247), 
the  lien  of  an  attachment  is  not  discharged  by  the  subsequent  filing 
of  an  assignment  by  the  attachment  debtor  for  the  benefit  of  his 
creditors. 

The  presumption  arising  from  the  execution  of  a  promissory 
note  by  the  husband  alone  is  that  it  was  given  for  a  communit}^ 
debt. 

Appeal  from  Superior  Courts  Clarke  County, 

N.  n.  Bloomfield^  for  appellant. 
Miller  c&  Stapleton^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,.  J. — The  principal  question  presented  by  the  rec- 
ord and   argued    by  counsel   upon  this  appeal  is,  as  to 
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whether  or  not  the  lien  of  an  attachment  is  discharged  by 
the  tiling  of  a  petition  under  the  insolvency  act  approved 
March  10,  1893.  In  the  determination  of  this  question  it 
is  not  necessary,  in  our  opinion,  that  we  should  enter  into 
an  investigation  of  the  authorities  to  determine  whether  or 
not  in  the  absence  of  statutory  provisions  the  filing  of  a 
petition  under  an  insolvency  law  of  a  state  or  of  the  United 
States  will  discharge  such  liens,  for  the  reason  that  the 
question  can  here  be  determined  solely  upon  our  statute 
without  the  aid  of  such  authorities.  The  law  upon  this 
subject  prior  to  the  passage  of  the  amendatory  act  above 
referred  to  was  contained  in  §  2741,  Gen.  Stat.,  which  reads 
as  follows: 

''No  general  assignment  of  property  by  an  insolvent,  or 
in  contemplation  of  insolvency,  for  the  benefit  of  creditors, 
shall  be  valid  unless  it  be  made  for  the  benefit  of  all  his 
creditors  in  proportion  to  the  amount  of  their  respective 
claims.  And  such  assignment  shall  have  the  effect  to  dis- 
charge any  and  all  attachments  on  which  judgment  shall 
not  have  been  taken  at  the  date  of  such  assignment;  and 
after  the  payment  of  the  costs  and  disbursements  thereof, 
including  the  attorney  fees  allowed  by  law  in  case  of  judg- 
ment, out  of  the  estate  of  the  insolvent,  such  claim  or 
claims  shall  be  deemed  as  presented,  and  shall  sharepro  rata 
with  other  claims  as  hereinafter  provided." 

In  said  amendatory  act  (Laws  1893,  p.  247),  the  legis- 
lature declared  that  said  §  2741  should  be  amended  to 
read  as  follows: 

"No  general  assignment  of  property  by  an  insolvent,  or 
in  contemplation  of  insolvency,  for  the  benefit  of  creditors, 
shall  be  valid  unless  it  be  made  for  the  benefit  of  all  his 
creditors  in  proportion  to  the  amount  of  their  respective 
claims;  and  after  the  payment  of  the  costs  and  disburse- 
ments thereof,  including  the  attorney  fees  allowed  by  law 
in  case  of  judgment,  out  of  the  estate  of  the  insolvent,  such 
claim  or  claims  shall  be  deemed  as  presented,  and  shall 
share  prorata  with  other  claims  as  hereinafter  provided." 
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Under  the  provisions  of  §  37  of  art.  2  of  our  constitution, 
a  section  of  an  act  cannot  be  amended  by  any  reference 
thereto,  but  such  amendment  must  be  by  setting  forth  the 
amended  section  at  full  length.  It  must  follow  that  when- 
ever the  legislature  provides,  as  it  did  in  the  above  stated 
amendment,  that  a  certain  section  of  a  law  shall  be  amended 
'^ so  as  to  read  as  follows,"  that  the  effect  of  such  act  is  to 
substitute  the  language  of  the  amended  section  in  place  of 
the  section  amended,  and  to  repeal  every  provision  of  the 
old  section. 

Such  being  the  effect  of  the  passing  of  the  amendatory 
section,  it  took  the  place  of  the  old  section  and  repealed 
all  of  its  provisions  not  contained  in  the  section  as  amended. 

To  determine  the  intent  of  the  legislature  in  so  doing,  it 
is  necessary  that  we  should  look  at  the  section  amended 
and  compare  it  with  the  amendatory  section.  By  doing 
so  it  will  be  seen  that  the  amendatory  section  corresponds 
entirely  with  the  amended  one  except  that  there  is  omitted 
the  following  language  found  in  the  old  section: 

^^  And  such  assignment  shall  have  the  effect  to  discharge 
any  and  all  attachments  under  which  judgments  shall  not 
have  been  taken  at  the  date  of  such  assignment. ' ' 

There  could  have  been  but  one  object  in  the  incorpora- 
tion of  this  language  in  the  old  section,  and  that  was  to 
provide  that  proceedings  under  the  statute  should  discharge 
the  lien  of  attachments.  Such  having  been  the  object,  its 
omission  in  the  amendatory  section  must  have  been  for 
the  conti*ary  one;  that  is,  to  provide  that  such  liens  should 
not  be  discharged  by  proceedings  under  the  law.  If  there 
had  been  other  changes  made  in  the  old  section  there  would 
perhaps  have  been  room  to  have  argued  that  such  other 
changes  were  the  ones  which  influenced  the  legislature  in 
passing  the  amendatory  section;  but  such  was  not  the  case. 
The  only  change  made  was  in  the  omission  of  the  language 
above  quoted,  and  only  one  object  could  have  been  intended 
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thereby,  and  that  was  to  change  the  rale  which  was  estab- 
lished by  the  former  law  as  to  the  efiFect  of  proceedings 
thereunder  upon  attachment  liens,  so  that  after  the  passage 
of  the  amendatory  section  they  would  not  be  affected 
thereby. 

It  is  argued  on  the  part  of  the  appellant  that  the  latter 
portion  of  the  amendatory  section  cannot  be  so  construed 
as  to  make  sense  unless  it  be  assumed  that  the  references 
therein  are  to  the  provision  as  to  attachment  liens  in  the 
old  section;  but  even  if  this  is  so  it  would  not  authorize 
the  court  to  hold  that  such  reference  kept  in  force  a  pro- 
vision of  the  statute  which  by  express  enactment  had  been 
repealed;  nor  would  it  authorize  the  assumption  that  the 
claims  referred  to  in  the  amendatory  section  were  those 
which  had  been  provided  for  in  the  section  amended  but 
as  to  which  no  provision  was  made.  Even  if  all  of  the 
amendatory  section  after  the  words  "respective  claims"  is 
so  uncertain  as  to  be  incapable  of  interpi*etation  by  the 
courts,  such  fact  could  only  require  that  these  provisions 
should  be  disregarded  and  the  preceding  portion  of  the 
amendatory  section  held  to  be  all  that  is  left  of  the  old  sec- 
tion. 

The  argument  of  counsel  for  appellant,  growing  out  of 
the  language  that  the  assignment  shall  not  be  valid  unless 
made  for  the  benefit  of  all  creditors,  though  ingenious, 
cannot,  in  our  opinion,  have  force.  He  can  only  assign 
such  interest  in  his  property  as  he  has,  and  if  at  the  time 
such  assignment  is  made  there  is  a  valid  lien  thereon  his 
assignment  must  be  made  subject  to  such  lien.  The  argu- 
ment of  counsel,  if  carried  to  its  legitimate  conclusion, 
would  compel  a  holding  that  such  an  assignment  would  not 
be  valid  unless  by  virtue  thereof  liens  by  way  of  mortgage 
were  set  aside  so  that  the  claims  secured  thereby  could 
only  be  paid  j?ro  rata  with  other  claims  against  the  estate. 
There  are  doubtless  good  reasons  why  proceedings  under 
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laws  of  this  kind  should  discharge  attachment  liens,  and 
the  legislature  could  properly  consider  the  arguments  pro 
and  con  in  relation  to  that  question.  But  it  is  the  duty  of 
the  courts  to  construe  the  law  as  they  find  it,  and  not  be- 
cause of  their  opinions  that  the  law  is  or  is  not  wise  attempt 
to  nullify  the  intention  of  the  legislature  as  manifested  in 
its  enactment. 

It  is  further  suggested  by  counsel  for  appellant  that  even 
if  the  law  is  to  be  construed  as  above  stated,  the  judgment 
should  be  reversed,  for  the  reason  that  the  property  sought 
to  be  subjected  to  its  lien  was  community  property,  whereas 
the  claim  was  in  part  at  least  founded  upon  the  note  of  the 
husband  alone;  and  he  cites  some  opinions  of  this  court  as 
sustaining  this  contention.  In  our  opinion,  however,  the 
fact  that  this  claim  was  founded  in  part  upon  the  note  of 
the  husband  would  not  negative  the  presumption  that  it 
was  given  in  relation  to  community  business,  especially  as 
there  was  a  direct  allegation  in  the  complaint  that  the  debt 
for  which  the  note  was  given  was  a  community  debt. 
Under  the  circumstances  of  this  case  we  think  the  form  of 
the  judgment  rendered  in  the  lower  court  was  as  favorable 
to  appellant  as  he  could  ask,  and,  as  the  court  did  not  err 
in  determining  as  to  the  substantial  rights  of  the  parties, 
it  will  be  affirmed. 

Dunbar,  C.  J. ,  and  Stiles,  Anders  and  Scott,  JJ.  ,  con- 
cur. 


68  AULTMAN  v.  MILLS. 

Opinion  of  the  Court — Dunbar,  C.  J.  [9  Wash. 


[No.  1319.    Decided  May  29, 1894.] 

AuLTMAN,  MiLLEK  &  Co.,  Appellant^  v.  A.  J.  Mills,  Re- 
spondent. 

FOREIGN  JUDGMENT  —  ACTION  ON  —  PLEADING  —  WEIGHT  OF  TES- 
TIMONY. 

In  an  action  on  a  judgment  recovered  in  a  sister  state,  want  of 
jurisdiction  may  be  shown  by  the  defendant,  even  to  the  extent  ot 
contradicting  express  recitals  in  the  judgment  record  of  such  sister 
state. 

In  such  an  action,  where  the  complaint  alleges  that  the  judgment 
was  rendered  upon  complaint  and  summons  duly  and  personally 
served  upon  the  defendant,  an  answer  sufficiently  alleges  want  of 
jurisdiction  when  it  denies  "that  said  or  any  valid  judgment  was 
duly  rendered  against  him  in  favor  of  plaintiff  in  said  amount,  or 
in  any  amount  whatsoever,  upon  summons,  complaint  or  other- 
wise, and  denies  that  said  complaint  or  summons,  or  any  com- 
plaint or  summons,  was  personally  or  in  any  manner  served  on 
him,  or  that  he  had  any  notice  thereof,  or  that  he  ever  appeared  in 
such  action  or  authorized  any  one  to  appear  for  him."  (  Hoyt,  J., 
dissents.) 

In  such  an  action,  the  verdict  of  the  jury  in  favor  of  defendant 
will  not  be  disturbed,  although  the  only  evidence  supporting  the 
verdict  is  the  uncontradicted  testimony  of  the  defendant  denying 
the  verity  of  the  record. 

Appeal  from  Superior  Courts  Clarke  County. 

E.  M.  Green.,  for  appellant. 
E.  E.  Coovert^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  This  is  an  action  on  a  judgment  from 
the  State  of  Dakota,  brought  in  this  state  against  a  i*esi- 
dent  of  this  state,  and  therefore  involves  the  amount  of 
credit  that  is  to  be  given  by  the  courts  of  this  state  to  the 
judgments  of  a  sister  state.  The  contention  of  the  Appel- 
lant is: 

1.  That  in  a  suit  on  a  judgment  recovered  in  a  sister 
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state  the  record  or  judgment  roll,  showing  jurisdiction  by 
personal  service  on  defendant,  is  conclusive  and  cannot  be 
impeached  in  such  suit  in  this  state. 

2.  That  defendant  has  not  sufficiently  pleaded  such  fail- 
ure of  jurisdiction  by  such  positive  and  separate  averments 
as  is  required  by  law. 

8.  That  the  testimony  of  defendant  was  insufficient  to 
support  the  verdict. 

The  questions  involved  in  this  case  were  reviewed  at 
considerable  length  and  decided  by  this  court  in.  Ritchie 
V.  Carpenter^  2  Wash.  612  (28  Pac.  380),  and  this  case  is 
cited  by  both  appellant  and  respondent  to  sustain  their 
separate  contentions.  The  constitution  of  the  United  States 
provides  that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  state,  and  congress  may  prescribe  the  manner 
in  which  such  acts,  records  and  proceedings  shall  be  proved 
and  the  effect  thereof.  Congress  afterwards,  in  §  905  of 
the  Revised  Statutes  of  the  United  States,  provided  that 
said  records  and  judicial  proceedings  so  authenticated  shall 
have  such  faith  and  credit  given  to  them  in  every  court  of 
the  United  States  as  they  have  by  law  or  usage  in  the  court 
of  the  state  from  which  they  are  taken. 

The  appellant  contends  that  the  only  manner  in  which 
this  judgment  could  have  been  successfully  attacked  was 
by  bringing  a  direct  proceeding  to  set  it  aside  and  have  it 
declared  void,  as  provided  by  the  laws  of  Dakota.  In 
Ritchie  v.  Carpenter^  supra^  the  court  commented  upon 
Mills  V.  Duryee^  7  Cranch,  481,  which  is  a  leading  case  re- 
lied upon  by  appellant  to  support  his  contention,  and  which 
goes  to  the  extent  of  holding  that  jurisdictional  matters 
cannot  be  questioned  in  an  action  upon  a  judgment  of  a 
court  of  record  of  a  sister  state,  unless  a  want  of  jurisdic- 
tion is  shown  by  the  record.  But  this  court,  upon  a  full 
investigation  of  the  authorities,  said: 
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''It  is  now  well  settled  by  the  weight  of  authority,  and 
is  undoubtedly  the  better  rule,  that  want  of  jurisdiction 
may  be  shown  by  the  defendant,  even  to  the  extent  of  con- 
tradicting express  recitals  in  the  record,  the  same  as  in 
cases  of  foreign  judgments.  They  are  not  regarded  in  the 
sense  of  foreign  judgments,  so  that  the  merits  may  be  in- 
quired into  even  where  jurisdiction  is  had  as  in  the  case  of 
judgments  of  the  courts  of  other  countries;  nor  yet  in  re- 
spect to  jurisdictional  matters  are  they  to  be  regarded  in 
the  same  light  as  judgments  in  our  own  coui*ts  of  record ;^^ 
citing  many  cases  which  modify  the  doctrine  laid  down  in 
the  case  of  Mills  v.  Duryee  to  that  extent. 

It  is  true  that  in  Ritchie  v.  Carpenter  the  court  expressed 
a  doubt  whether  the  defendant's  answer  in  that  case  raised 
any  other  issue  than  that  of  nvl  tiel  record^  and  stated  that 
that  was  the  only  defense  available  under  a  general  denial 
in  an  action  upon  a  judgment  of  a  court  of  record  of  a  sis- 
ter state;  that  the  so-called  defense  was  in  that  case  denials 
in  form,  and  that  nothing  was  pleaded  therein  alleging  that 
the  court  had  not  jurisdiction  of  either  the  subject  matter 
of  the  action  or  of  the  defendant's  person.  But  certainly 
no  such  construction  can  be  given  to  the  answer  in  this 
case.  The  third  paragraph  of  plaintiff's  complaint  is  as 
follows: 

"That  the  plaintiff  did,  on  the  18th  day  of  December, 
A.  D.  1891,  obtain  a  personal  judgment  against  the  de- 
fendant, A.  J.  Mills,  in  the  sum  of  f>219.40,  and  interest 
thereon  from  December  7,  1877,  and  costs  in  the  sum  of 
$9.46;  that  said  judgment  was  duly  rendered  upon  com- 
plaint and  summons  duly  and  personally  served  upon  said 
defendant  to  appear  and  answer." 

We  fully  concur  in  the  proposition  advanced  by  the  ap- 
pellant, viz.,  that  a  defense  requiring  evidence  to  contra- 
dict the  record  of  another  state  must  be  formally  pleaded 
and  contain  all  the  allegations  necessary  to  sustain  it,  as 
announced  in  2  Black  on  Judgments,  §  898,  and  cases  cited. 
Also  the  proposition  that  where  want  of  jurisdiction  is  to 
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be  proved  by  extrinsic  evidence,  the  defense  must  be  spe- 
cially and  fully  pleaded,  sustained  by  12  Am.  &  Eng.  Enc. 
of  Law,  149,  and  cases  cited.  Also  the  further  proposi- 
tion that  courts  of  record  are  always  presumed  to  act  in 
accordance  with  the  authority  vested  in  them  by  law,  and 
their  jurisdiction  will  be  treated  as  conclusive  on  the  par- 
ties, unless  the  absence  of  jurisdiction  affirmatively  appears 
and  is  shown. 

But  we  say  that,  conceding  the  soundness  of  all  these  prop- 
ositions, their  requirements  are  fully  met  by  the  direct  and 
positive  denials  of  the  answer  in  this  case.  The  complaint, 
as  we  have  shown,  avers  that  the  judgment  was  rendered 
upon  complaint  and  summons  duly  and  personally  served 
upon  said  defendant  to  appear  and  answer.  The  denial  of 
defendant  is,  that  defendant  denies  that  said  or  any  valid 
judgment  was  duly  rendered  against  him  in  favor  of  plaint- 
iff in  said  amount,  or  in  any  amount  whatsoever,  upon  sum- 
mons, complaint  or  otherwise,  and  denies  that  said  complaint 
or  summons,  or  any  complaint  or  summons,  was  personally 
or  in  any  manner  served  on  him,  or  that  he  had  any  notice 
thereof,  or  that  he  ever  appeared  in  such  action  or  author- 
ized any  one  to  appear  for  him.  This  is  certainly  as  spe- 
cific and  distinct  a  denial  of  the  jurisdiction  alleged  in  the 
complaint  as  could  be  well  formulated,  and  ii  we  are  to 
follow  the  rule  laid  down  in  Ritchie  v.  Carpenter^  supr^a^ 
*'that  want  of  jurisdiction  may  be  shown  by  the  defend- 
ant, even  to  the  extent  of  contradicting  express  recitals  in 
the  record,"  where  the  plea  to  the  jurisdiction  is  direct 
and  certain  and  sets  up  the  facts  which  go  to  show  a  want 
of  it,  we  must  hold  the  answer  in  this  case  sufficient. 

The  remaining  contention,  that  the  verdict  was  not  sup- 
ported by  the  evidence,  we  think  is  not  well  taken.  While 
it  may  be  true  that  it  will  be  difficult  to  enforce  the  collec- 
tion of  foreign  judgments  if  the  unsupported  testimony  of 
the  defendant  is  allowed  to  prevail  against  the  record,  yet 
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in  this,  as  in  many  other  cases,  the  jury  is  the  judge  of  the 
weight  of  the  testimony.  In  this  case  the  testimony  of  the 
defendant  was  clear  and  positive  that  he  had  never  been 
personally  served.  That  testimony  was  uncontradicted, 
was  competent,  and  the  jury  believed  it.  Their  verdict 
will,  therefore,  not  be  disturbed. 
The  judgment  is  affirmed. 

Stiles,  Scott  and  Anders,  JJ.,  concur. 

Hoyt,  J.  [dissenting),  —  In  my  opinion  the  answer  was 
not  sufficient  to  entitle  the  defendant  to  put  in  proof  want 
of  jurisdiction  in  the  court  in  which  the  original  judgment 
was  rendered.  If  the  plaintiflf  had  only  alleged  the  fact  of 
the  existence  of  the  judgment  record,  it  is  conceded  by  the 
majority  of  the  court  that  a  simple  denial  of  such  record 
in  the  answer  would  not  authorize  such  proof.  I  am  un- 
able to  hold  that  the  answer  should  be  more  liberally 
construed  by  reason  of  the  fact  that  there  were  some  un- 
necessary allegations  in  the  complaint.  To  enable  a  de- 
fendant to  attack  a  judgment  of  a  court  of  competent 
jurisdiction  by  proof  of  the  falsity  of  the  recitals  therein, 
there  should  be  the  clearest  specifications  of  the  grounds 
relied  upon  as  the  foundation  for  such  attack.  The  record 
having  been  shown,  \t  prima  facie  established  the  liability 
of  the  defendant,  and  his  right  to  defeat  the  same  should 
be  founded  upon  direct  affirmative  allegations  in  his  an- 
swer as  to  the  facts  relied  upon  to  relieve  from  such  lia- 
bility. That  such  is  the  fact  was  shown  by  the  couree  of 
the  trial  in  the  case  at  bar,  as  the  plaintiff  was  allowed  to 
introduce  the  record  of  its  judgment  without  objection  on 
the  part  of  the  defendant,  without  having  first  proved  the 
facts  necessary  to  establish  the  jurisdiction  of  the  court  in 
which  it  was  rendered.  This  could  only  have  been  done 
upon  the  theory  that  the  allegations  in  the  complaint  as  to 
jurisdiction  were  immaterial.     If  they  were  material  it  was 


AULTMAN  V.  MILLS.  73 

May,  1894.]  Dissentinfi:  Opinion — Hoyt,  J. 

a  necessary  part  of  plaintiffs  case  to  prove  them,  as  they 
were  denied  in  the  answer,  and  if  no  proof  in  reference 
thereto  had  been  introduced  on  the  part  of  the  plaintiff, 
the  court  should  have  instructed  the  jury  to  find  a  verdict 
for  the  defendant.  This  the  court  did  not  do,  nor  was 
there  any  motion  looking  to  such  action  made  hy  the  de- 
fendant. It  follows  that  the  trial  proceeded  upon  the 
theory  that  the  plaintiff  had  established  its  case  when  it 
introduced  the  record,  and  that  it  would  be  entitled  to 
judgment  unless  such  case  was  overcome  by  affirmative 
proof  on  the  part  of  the  defendant.  But  affirmative  proof 
going  to  questions  not  required  to  be  put  in  evidence  by 
plaintiff  as  a  part  of  its  case  could  only  be  introduced 
under  affirmative  allegations  contained  in  the  answer.  The 
defendant  having  without  objection  allowed  a  prima  facie 
case  to  be  established  by  the  plaintiff  without  entering 
into  the  question  of  jurisdiction  of  the  court  in  which  the 
original  judgment  was  rendered,  could  not  overcome  it 
under  the  general  denials  of  his  answer  excepting  by  proof 
tending  to  contradict  the  evidence  put  in  by  plaintiff  as  a 
part  of  its  case,  and  as  no  proof  in  reference  to  jurisdiction 
had  been  so  put  in,  none  upon  that  subject  should  have  been 
allowed  by  the  defendant.  In  my  opinion  the  judgment 
should  be  reversed. 
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Orson  M.  Seward,  Ouardian^  et  al,^  AppdlanU^  v.  Ma- 
THiAS  Spurgeon  ct  ol.^  Respondents. 

RBFORMATION  OF  DEED  —  ACTION  FOR  — COSTS. 

Reformation  of  a  deed  will  be  denied  where  it  is  not  clearly  shown 
that  the  parties  to  the  contract  intended  to  convey  a  particular  piece 
of  land  other  than  the  one  described  in  the  deed. 

Where  an  action  for  the  reformation  of  a  deed  is  brought  without 
prior  demand  upon  the  defendant  for  a  correction,  and  the  defend- 
ant has  at  all  times  disclaimed  title  to  the  disputed  parcel,  the  costs 
of  the  action,  upon  a  decree  of  reformation,  should  be  assessed 
against  the  plaintiff. 

Appeal  from  Superior  Courts  Clarke  County. 

Mitchell^  Tangier  cfe  Mitchell^  for  appellants. 

Miller  (&  Stapleton^  and  Green  <&  Sparks^  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — In  November,  1873,  Orson  M.  Seward, 
one  of  the  appellants  in  this  action,  and  Mathias  Spurgeon, 
one  of  the  respondents,  purchased  a  portion  of  a  donation 
land  claim  of  Joseph  Petrain,  in  Clarke  county,  Washing- 
ton. They  each  advanced  one-half  of  the  purchase  price, 
with  the  agreement  that  the  deed  should  be  made  to  them 
as  tenants  in  common,  each  to  own  an  undivided  one-half 
thereof.  The  deed,  however,  instead  of  being  made  to 
Seward  and  Spurgeon  jointly,  was  made  out  by  Petrain  in 
the  name  of  and  to  Orson  M.  Seward,  by  reason  of  which 
he  took  the  legal  title  to  the  whole  of  said  land.  After- 
wards they  divided  the  land  between  them.  Appellants 
contend  that  the  agreement  was  to  divide  the  land  equally, 
so  far  as  acreage  was  concerned,  but  that  by  reason  of  a 
mistake  made  by  the  surveyor  who  surveyed  the  land  at 
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the  time  the  deed  was  made,  Seward  actually  deeded  to 
SpurgeoQ  more  than  one-half  of  the  number  of  acres  of 
said  tract  of  land;  that  his  deed  called  for  about  one  hun- 
dred and  thirty-five  acres  of  land,  when  in  fact  one  hundred 
and  twenty-one  and  a  half  acres  was  one-half  of  the  whole 
tract. 

At  the  time  the  deed  was  made,  a  division  line  between 
the  land  of  Spurgeon  and  that  of  Seward  was  agreed  upon 
by  the  parties.  Stones  and  stakes  were  set  to  establish 
it;  a  fence  on  said  division  line  was  built  a  portion  of 
the  way  at  least  across  the  land,  and  said  line  has  ever 
since  been  respected  by  both  parties  as  the  true  line.  Sub- 
sequent to  this  conveyance  and  the  establishment  of  said 
line  Spurgeon  sold  and  conveyed  to  the  defendants  C.  E. 
Wheelock  and  William  Smiley  each  a  portion  of  said  land 
so  conveyed  to  him,  and  which  reached  up  to  the  division 
line  above  referred  to.  In  1881,  Nancy  E.  Seward,  wife 
of  said  Orson  M.  Seward  and  the  mother  of  the  other  ap- 
pellants named  herein,  died  intestate,  leaving  said  children 
her  lawful  heirs.  Her  estate  was  duly  administered  upon 
and  the  land  distributed  to  said  children,  appellants  herein. 
Afterwards  Orson  M.  Seward  deeded  to  the  other  appel- 
lants all  his  right,  title  and  interest  in  and  to  the  excess  of 
land  so  claimed  to  be  conveyed  to  said  Spurgeon,  Orson 
M.  Seward  appearing  in  this  action  as  guardian  for  some 
of  the  minor  heirs.  A  division  of  the  land  between  the 
heirs  led  to  the  discovery  of  the  alleged  mistake  in  Septem- 
ber, 1891,  and  this  action  is  brought  to  reform  the  deed 
from  Seward  to  Spurgeon,  and  to  establish  the  boundary 
line  between  the  original  Spurgeon  tract  and  the  original 
Seward  tract  of  land. 

The  court  found,  upon  the  trial  of  the  cause: 

1.  That  Seward  and  Spurgeon  agreed  to  purchase  and 
hold  as  tenants  in  common  that  certain  tract  of  land  de- 
scribed in  the  complaint. 
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2.  That  on  or  about  the  first  day  of  November,  1873, 
purchase  was  made  of  said  tract;  that  the  deed  therefor 
was  made  to  Orson  M.  Seward,  who  took  legal  title  to  same 
and  became  trustee  of  said  Spurgeon  for  an  undivided  one- 
half  thereof. 

3.  That  subsequently  Seward  and  Spurgeon  agreed  to 
divide  said  tract  equally  between  them,  and  for  that  pur- 
pose the  county  surveyor  established  a  line  within  the  su- 
pervision of  Seward  and  Spurgeon,  dividing  the  tract  into 
two  equal  parts;  that  said  line  then  and  there  established 
was  by  Seward  and  Spurgeon  accepted;  that  Seward  had 
his  choice  of  the  two  parcels  as  divided,  and  selected  the 
south  half,  and  Spurgeon  took  the  north  half;  that  ever 
since  the  6th  day  of  January,  1874,  Seward  and  Spurgeon 
have  continued  to  occupy,  cultivate  and  improve  their  re- 
spective tracts;  that  the  dividing  line  between  Seward  and 
Spurgeon  made  an  equal  and  equitable  division  of  said 
tract;  that  defendants  C.  E.  Wheelock  and  William  Smiley 
were  innocent  purchasers  of  the  tracts  which  they  respect- 
ively hold  from  Mathias  Spurgeon,  who  at  the  time  of 
their  purchase  from  him  held  the  legal  title  to  said  tracts; 
that  the  line  established  and  accepted  by  Seward  and  Spur- 
geon at  the  time  of  the  partition  of  said  tract  and  observed 
as  such  since  that  time  be  and  continue  the  boundary  line 
between  them,  their  successors  and  assigns,  said  line  so 
established  being  described  in  the  judgment. 

From  a  perusal  of  the  record  we  are  satisfied  that  the 
findings  of  the  court  were  clearly  warranted  by  the  testi- 
mony. At  the  trial  appellants  introduced  County  Surveyor 
Robb,  who  testified  that  a  certain  line  indicated  by  him 
would  be  an  equal  division  of  the  land  so  far  as  area  or 
acreage  was  concerned.  While  it  seems  to  be  true  that  the 
deed  from  Seward  to  Spurgeon  actually  calls  for  a  greater 
number  of  acres  than  would  be  comprehended  in  one-half 
of  the  tract,  yet  the  testimony  is  conflicting  as  to  whether 
the  agreement  was  for  an  equal  division  of  acres,  or  an 
equal  division  so  far  as  value  is  concerned.  It  ap]:)ears 
from  the  testimony  that  the  line  was  actually  established, 
and  that  Seward  had  his  choice  of  the  tracts  that  were  di- 


SEWARD  V.  SPURGEON.  77 

Juoe,  1894.]      Opinion  of  the  Court —  Dunbar,  O.  J. 

vided  by  said  line;  but  conceding  that  the  agi'eement  was 
that  the  division  should  be  made  with  reference  to  the 
number  of  acres,  then  there  is  no  testimony  whatever  in 
this  case  tending  to  show  that  the  parties  to  the  contract 
agreed  to  divide  the  land  with  reference  to  the  particular 
line  established  and  reported  by  Surveyor  Robb;  and  if 
we  understand  what  a  reformation  of  a  deed  means,  it 
must  be  shown  clearly  that  the  parties  to  the  contract  in- 
tended to  deed  a  particular  piece  of  land;  that  the  deed 
actually  given  did  not  expi-ess  the  agreement  of  the  parties; 
and  a  court  of  equity  will  then  decree  that  the  instrument 
shall  be  reformed  to  express  the  actual  intention  of  the 
parties.  But,  as  we  say  above,  there  is  no  testimony 
showing  that  the  particular  line  of  division  indicated  by 
the  surveyor  was  ever  agreed  upon  by  the  parties  to  this  con- 
tract. While  it  may  be  true,  and  doubtless  is,  that  what 
is  termed  the  ^^Kobb  line"  would  be  an  equal  division  of 
the  tract  of  land,  yet  there  might  be  forty  lines  run  across 
the  tract  which  would  equally  divide  the  land,  and  the 
court,  under  the  testimony,  has  no  authority  to  reform  the 
deed  upon  that  basis. 

Besides,  according  to  the  report  of  the  surveyor,  the  deed 
from  Seward  to  Spurgeon  absolutely  conveyed  nothing,  the 
line  not  being  closed  so  that  an  intelligent  description,  or 
any  description  at  all,  was  expressed  in  the  deed,  and  the 
location  of  the  dividing  line  at  the  time  and  its  observance 
since  by  both  the  parties  is  really  all  there  is  to  indicate 
the  intention  of  the  parties  at  the  time. 

The  case  in  any  event  would  have  to  fail  so  far  as  de- 
fendants Wheelock  and  Smiley  are  concerned,  for  the  testi- 
mony is  undisputed  that  they  wei'e  innocent  purchasers 
for  value  without  notice,  both  of  them  having  purchased 
and  paid  for  the  ti'acts  of  land  in  dispute  without  notice  of 
the  alleged  mistake. 

It  is  stoutly  maintained  by  the  appellants  that,  inasmuch 
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as  the  deed  from  Seward  to  Spurgeon  calls  for  land  north 
of  the  established  line  between  the  two  respective  tracts, 
or  in  other  words,  land  which  is  embraced  within  what  is 
conceded  to  be  Seward's  rightful  boundary,  in  order  to 
protect  appellants'  title  the  deed  should  have  been  reformed. 
But  conceding  that  this  concession  has  been  made  and  that 
the  deed  from  Seward  to  Spurgeon  had  actually  conveyed 
such  land,  the  judgment  of  the  court  is  substantially  a  re- 
formation of  the  deed  so  far  as  the  protection  of  appellants' 
title  is  concerned. 

So  far  as  the  question  of  costs  is  concerned  the  record 
shows  that  no  demand  was  ever  made  upon  respondent 
Spurgeon  for  the  correction  of  this  deed.  He  has  at  all 
times,  at  the  trial  and  before,  disclaimed  any  title  whatever 
to  any  land  north  of  the  established  line  agreed  upon  between 
them  so  long  ago.  The  court  found,  as  we  think  rightfully, 
from  the  testimony,  that  said  established  line  was  the  true 
line,  which  was  all  that  was  contended  for  by  the  respond- 
ents, and  their  contention  having  been  fully  sustained  by 
the  court,  we  see  no  reason  why  they  should  be  put  to 
costs  to  litigate  the  wrongful  contention  of  the  appellants. 

The  judgment  will,  therefore,  be  aflSrmed. 

Scott,  Hoyt,  Anders  and  Stiles,  JJ.,  concur. 


[No.  1290.    Decided  June  1, 1894.] 

E.  J.  Davis  et  ux,^  Appellants^  v.  Cyrus  Fields,  Re- 
spondent. 

ACTION  TO  set  ASIDE  JUDGMENT. 

An  independent  action  or  proceeding  will  not  lie  for  the  purpose 
of  setting  aside  a  judgment  rendered  in  a  former  suit  between  the 
same  parties,  when  the  action  is  based  upon  error  of  the  court  in 
setting  aside  a  verdict  in  such  suit. 
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Appeal  from  Superior  Courts  Lewis  Cowrtty. 

Frank  C.  Land/rwm^  and  Ed/wa/rd  F,  Hunter^  for  appel- 
lants. 

Swasey  cfe  Murdoch^  for  respondent. 

The  opinion*of  the  court  was  delivered  by 

Scott,  J. — This  action  was  instituted  by  appellants  in 
November,  1893,  to  set  aside  a  judgment  and  decree  in  a 
former  suit  rendered  March  15,  1893,  in  favor  of  the 
plaintiff  therein,  respondent  hei*e,  foreclosing  a  chattel 
mortgage  executed  to  him  by  appellants.  The  cause  of 
action  alleged  is,  that  the  court  in  the  former  action  erro- 
neously set  aside  a  verdict  returned  by  the  jury  in  their 
favor,  and  rendered  judgment  for  the  plaintiff.  No  appeal 
was  prosecuted  in  said  former  action^  and  it  is  conceded 
that  this  is  an  independent  suit  or  proceeding.  The  re- 
spondent demurred  to  the  complaint.  The  court  sustained 
the  demurrer  and  dismissed  the  action.  No  section  of  the 
code  is  cited  by  appellants  sustaining  the  bringing  of  such 
an  action.  They  contend  that  Northern  Pacific^  etc.y  H.  H. 
Co.  V.  Black,  3  Wash.  327  (28  Pac.  538),  is  an  authority 
therefor;  but  such  clearly  is  not  the  case,  as  the  matter 
then  before  the  court  was  a  proceeding  in  the  original  ac- 
tion, and  was  brought  upon  an  entirely  different  ground. 
The  respondent  contends  that  the  action  will  not  lie,  and 
such  contention  must  be  sustained.  The  judgment  is, 
therefore,  affirmed. 

Dunbar,  C.  J.,  and  Hoyt  and  Anders,  JJ.,  concur. 

Stiles,  J.,  not  sitting. 
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[No.  13S3.    Decided  June  1, 1394.] 

A.  M.  Brooks,  Trustee^  Appellant^  v.  The  Skookum 
Manufacturing  Company,  Defendant^  First  National. 
Bank  of  Mount  Vernon,  Intervefiwr  and  Respondent, 

insolvent  corporation  —  PREFERENCES. 

Where  a  corporation  is  conducting  a  profitable  business  it  is  not 
chargeable  with  insolvency  from  the  fact  that  its  indebtedness  is  in 
excess  of  its  assets;  and  a  bona  fide  chattel  mortgage  given  under 
such  circumstances  is  not  Invalid  on  Vhe  ground  of  being  a  prefer- 
ence by  an  insolvent  corporation. 

Appeal  from  Superior  Courts  King  Cownty. 

StrudAJoick  cfe  Peters^  for  appellant. 

Million  (&  Houser^  and  Relfe  cfe  McCatcheon^  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — In  January,  1891,  S.  D.  Silver  and  James 
Howe  were  partners,  engaged  in  Seattle  in  the  business  of 
manufacturing  boxes,  furniture  and  other  products  of  lum- 
ber. In  that  month  they,  together  with  James  Keifer,  or- 
ganized as  a  corporation  under  the  name  of  the  Skookum 
Manufacturing  Company,  putting  into  the  corporation  the 
business  and  plant  of  the  former  copartnership  at  $50,000, 
and  having  a  nominal  paid  up  capital  stock  of  that  amount. 
This,  however,  was  considerably  in  excess  of  the  actual 
value  of  the  property. 

On  the  25th  day  of  February,  1891,  said  corporation,  to 
secure  a  loan  of  $5,000,  executed  to  the  plaintiff  a  chattel 
mortgage  on  the  stock,  fixtures  and  buildings  erected  by 
them  upon  a  lot  leased  by  said  corporation  for  the  purpose 
of  carrying  on  its  business.  Thenceforth,  till  the  22d  of 
September,  1893,  the  corporation  paid  the  interest  accruing 
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on  said  mortgage  debt  and  $600  on  account  of  the  princi- 
pal. Prior  to  this  time  one  John  H.  Hall  had  bought  into 
the  company  and  was  elected  its  president.  On  said  22d 
day  of  September  said  Hall,  as  president,  applied  to  the 
plaintiff  for  a  three  months'  extension  of  time,  said  mort- 
gage debt  being  due,  and  stated  that  if  plaintiff  would  ex- 
tend the  time  of  payment  thereof  for  three  months,  he 
could  procure  extensions  from  all  the  other  creditors  whose 
debts  were  due,  and  by  so  doing  he  could  provide  for  all 
th^  indebtedness  of  the  corporation  except  $2,000  which 
was  not  due  and  which  he  would  pay  from  his  resources 
and  from  the  resources  of  the  corporation's  property  as 
it  matured.  Said  Hall  on  'that  day  submitted  to  plaintiff 
a  written  statement  purporting  to  show  the  condition 
of  said  corporation,  whereby  it  appeared  that  the  assets 
were  over  823,000,  and  the  liabilities  were  less  than 
$13,000.  Several  such  statements  had  theretofore  been 
submitted  at  different  times,  by  each  one  of  which  it 
appeared  that  the  corporation  was  possessed  of  property 
amounting  to  considerable  more  than  the  total  amount  of 
its  indebtedness.  Plaintiff  agreed  to  give  the  extension 
desired,  and  to  accept  in  lieu  of  the  former  mortgage  the 
mortgage  in  controversy  in  this  action.  Whereupon  said 
corporation  executed  to  the  plaintiff,  as  trustee,  the  mort- 
gage in  controversy  on  all  of  its  stock,  plant  and  buildings, 
being  in  great  part  the  property  included  in  the  former 
mortgage,  to  secure — Firsts  The  debt  of  §4,400,  being  the 
remainder  due  upon  plaintiff's  note  and  mortgage  aforesaid; 
and  second^  the  claims  of  other  creditors  amounting  to  about 
$4,000,  whose  claims  are  set  out  in  detail  in  the  mortgage. 
Whereupon  the  plaintiff  canceled  the  former  mortgage  of 
record. 

The  corporation  had  carried  on  its  business  continually 
from  the  time  of  its  organization  up  to  and  after  the  giving 
of  this  last  mortgage.     In  November,  1898,  in  conse<iuence 
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of  the  publication  of  certain  matters  relating  to  the  previous 
doings  of  the  said  John  H.  Hall  elsewhere,  he  suddenly 
left  without  notice  for  parts  unknown.  Whereupon  plaint- 
iff,  as  mortgagee,  took  possession  of  the  property  and 
continued  the  business;  and  in  January,  1894,  while  con- 
tinuing to  operate  the  mill  and  plant  of  said  corporation, 
the  plaintiff  brought  this  action  to  foreclose  the  mortgage 
last  executed  to  him.  Default  was  subsequently  entered 
therein  against  said  corporation. 

Prior  thereto  the  First  National  Bank  of  Mount  Vernon 
filed  its  complaint  of  intervention  in  said  action,  by  which 
it  sought  to  avoid  the  chattel  mortgage  executed  to  the 
plaintiff,  upon  the  ground  that'at  the  time  it  was  given  the 
corporation  was  insolvent  and  the  giving  thereof  to  the 
plaintiff  constituted  a  fraudulent  preference  of  creditors. 
Testimony  was  introduced  by  the  plaintiff  and  said  inter- 
vener upon  the  trial  of  the  matters  so  brought  in  issue; 
whereupon  the  court  found  against  the  plaintiff,  and  held 
the  mortgage  void,  and  this  appeal  is  prosecuted  therefrom. 

It  is  contended  by  the  respondent  that  this  action  falls 
within  the  rule  laid  down  in  Thompson  v.  Huron  Lmnher 
Co,,  4  Wash,  600  (30  Pac.  741),  and  that  the  trial  court 
was  of  this  opinion.  But  it  seems  to  us  that  a  substanti- 
ally different  case  is  presented.  It  is  true  the  value  of  the 
property  owned  by  the  corporation  at  the  time  said  mort- 
gage was  executed,  leaving  its  ''good  will"  out  of  con- 
sideration, was  below  the  amount  of  its  liabilities,  as  Hall 
had  placed  too  high  a  value  on  the  machinery,  etc. ;  but 
the  testimony  is  uncontradicted  that  said  coi'poration  had 
conducted  its  business  regularly  and  continually  from  the 
time  of  its  incorporation  up  to  the  time  Hall  left  as  afore- 
said. Respondent  contends  that  the  same  had  been  a  losing 
business,  but  there  is  nothing  in  the  proof  to  sustain  this. 
The  property  owned  by  the  company  had  not  materially 
changed  in  value,  although  doubtless  some  of  it  was  rather 
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the  worse  for  wear  in  consequence  of  continued  use.  It  is 
not  shown  that  any  material  additions  were  made  thereto, 
nor  that  any  were  needed,  and  there  is  no  proof  to  show 
the  amount  of  money  made  by  the  corporation  during  this 
time;  but  there  is  proof  that  it  had  conducted  a  profitable 
and  paying  business,  and  there  was  testimony  practically 
uncontradicted  to  show  that  the  business  had  held  its  own 
during  the  time  it  had  been  operated  by  the  plaintiff,  and 
that  that  was  the  dullest  season  of  the  year,  and  it  was  ex- 
pected it  would  materially  increase  within  a  very  short 
time,  in  consequence  of  reaching  a  more  favorable  part  of 
the  year  and  of  receiving  increased  orders,  then  in  prospect 
or  pending,  for  its  products.  That  the  ' '  good  will, ' '  though 
not  as  valuable  as  formerly,  in  consequence  of  greater  com- 
petition, was  yet  a  valuable  asset,  and  it  was  to  preserve 
this  that  the  plaintiff  had  assumed  and  continued  the  oper- 
ation of  the  plant.  No  question  is  made  but  that  the  first 
mortgage  executed  to  the  plaintiff  was  a  valid  one,  and  the 
second  covered  largely  the  same  property,  although  some 
additional  property  was  included.  An  attempt  was  made 
by  the  respondent  to  show  that  at  the  time  the  second 
mortgage  was  executed  the  company  was  threatened  with 
suits  and  had  practically  ceased  to  do  business,  but  the 
proof  fails  to  sustain  this  conteption.  It  appears  that 
Hall  intimated  to  the  plaintiff,  at  the  time  he  applied  for 
the  extension,  that  he  was  being  pressed  somewhat  by 
other  creditors,  but  that  he  could  get  an  extension  of  all 
the  company's  indebtedness  then  due,  etc.,  providing  the 
plaintiff  would  extend  the  time  of  payment  of  his  mort- 
gage. This  was  done  as  stated,  and  the  company  there- 
after carried  on  its  business  apparently  in  a  satisfactory 
manner  to  all  persons  interested,  until  the  time  its  presi- 
dent left  as  aforesaid,  which  naturally  precipitated  action 
on  the  part  of  the  creditors. 

The  proofs  do  not  disclose  that  at  the  time  this  second 
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mortgage  was  executed  there  was  anything  substantially 
wrong  with  the  affairs  of  the  company.  That  it  then  owed 
more  than  the  value  of  its  property,  aside  from  its  good 
will,  would  not  necessarily  prevent  its  continuing  business, 
and  the  business  may  have  previously  been  a  very  paying 
one  notwithstanding  this.  Dividends  may  have  been  de- 
clared, and  it  was  for  the  respondent  to  show  such  a  state 
of  affairs  as  would  avoid  the  mortgage,  even  if  it  be  con- 
ceded that  if  its  business  had  been  a  losing  one  this  would 
have  been  sufficient  to  avoid  the  mortgage.  That  fact 
standing  alone,  however,  clearly  would  not  be  sufficient  for 
this  purpose. 

It  seems  that  Hall,  during  the  time  he  conducted  the 
affairs  of  the  company,  had  established  a  good  local  repu- 
tation as  a  competent  and  trustworthy  business  man;  his 
sudden  abandonment  of  the  management  of  the  business 
could  not  have  been  foreseen,  and  we  think  the  plaintiff 
was  justified  in  assuming  from  the  apparent  condition  of 
the  affairs  of  the  corporation  that  it  was  able  and  intended 
to  continue  its  business;  and  we  ai*e  strongly  inclined  to 
believe  from  the  proofs  that  all  the  parties  acted  in  good 
faith  at  the  time  the  mortgage  was  given,  and  if  it  was 
valid  then  no  subsequent  developments  or  happenings 
would  invalidate  it.  Its  validity  could  in  no  wise  depend 
upon  what  would  happen  in  the  future,  relating  to  the 
company^s  business  or  management. 

There  was  no  attempt  in  the  case  of  Tfuynipaon  v.  Huron 
Lumber  Co,  to  lay  down  a  rule  that  a  corporation  conduct- 
ing a  profitable  business  should  be  adjudged  insolvent 
simply  because  at  some  particular  time  its  assets  did  not 
equal  the  amount  of  its  liabilities.  What  was  said  in  that 
case  was  confined  to  corporations  having  practically  stopped 
business,  or  reached  a  point  where  the  coi*porate  business 
could  no  longer  be  successfully  prosecuted.  The  facts 
presented  here  are  so  essentially  different  from  the  facts 
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before  the  court  in  that  case  that  the  rule  there  laid  down 
does  not  apply. 

The  judgment  in  this  case  is  reversed  and  the  cause  re- 
manded with  instructions  to  enter  a  decree  in  favor  of  the 
plaintiff. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Stiles,  JJ.,  con- 
cur. 


9      8E> 
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In  the  Matter  of  the  Petition  of  A.  A.  Smith  et  (d.  for  a 
County  Road:  Wiluam  Cochrane,  Appellant. 

CONSTITUTIONAL    LAW  —  APPROPRIATION   OF    LAND    FOR    COUNTY 

KOAD  —  COMPENSATION. 

Tlie  act  of  March  9, 1898  (Laws,  p.  287),  providta^  for  the  loca- 
tion of  coanty  roads  ancl  award  of  damages  therefor,  is  iiDconstitu- 
tional  as  to  resident  owners  of  lands  appropriated,  for  the  reason 
that  it  does  not  provide  for  personal  service  upon  them  of  notice  of 
the  proceeding,  and  for  the  further  reason  that  it  provides  for  the 
awarding  of  compensation  upon  the  report  of  the  viewers,  without 
the  submission  of  the  question  to  a  jury.    ( Horr.  J.,  dissents.) 

The  issuance  of  a  warrant  upon  a  county  treasurer  in  payment 
of  an  award  of  damages  for  lands  appropriated  by  the  county  is  a 
saflicient  compliance  with  the  constitutional  provision  requiring  the 
making  of  just  compensation  in  such  cases,  when  there  are  funds  in 
the  treasury  out  of  which  such  warrant  can  be  paid. 

Appeal  from  Superior  Courts  King  County, 

Stratton^  Leiois  cfe  Oilman^  and  D,  O.  Liverarity^  for 
appellant. 

John  F.  Miller.,  and  A,  G.  McBride^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — To  a  petition  addressed  to  the  superior 
court  of  King  county,  for  the  establishment  of  a  county 
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road,  appellant  filed  objections,  some  of  which  appear  to 
have  been  proper  and  necessarily  to  be  passed  upon  before 
any  step  could  be  taken  by  the  court.  For  example:  (1 ) 
the  objection  that  ten  freeholders  had  not  petitioned;  (2) 
that  the  proposed  road  was  impracticable,  and  intended 
only  to  subserve  certain  private  interests;  (3)  that  no 
due  or  proper  notice  of  the  proceeding  had  been  given. 
Whether  these  points,  all  of  which  were  jurisdictional,  were 
passed  upon  or  not,  the  record  does  not  disclose. 

But  there  were  other  objections  which  were  in  the  nature 
of  a  demurrer,  or  grounds  attacking  the  constitutionality  of 
the  act  of  March  9,  1893  (Laws,  p.  237),  and  these  having 
been  overruled,  the  case  is  brought  here  by  appeal,  upon 
them  alone.. 

Appellant  qualifies  himself  to  make  objection  to  the  va- 
lidity of  the  law  by  showing  that  he  is  a  resident  owner  of 
certain  lands,  part  of  which  will  have  to  be  taken  for  the 
road  as  proposed,  and  his  first  point  is^hat  the  act  does  not 
provide  for  personal  service  of  notice  of  the  proceedings 
upon  owners  of  his  class.  Two  kinds  of  constructive  ser- 
vice are  provided  for.  First  there  is  a  notice  by  posting, 
which  was  probably  intended  rather  to  aflfect  the  public 
generally  than  owners  of  lands.  •  The  county  is  required 
to  p^  for  land  taken,  and  maintain  these  roads,  although 
it  appears  to  have  no  voice  in  the  matter  through  any  of 
its  oflScers,  and  it  may  be  supposed  that  the  posted  notice 
will  serve  to  inform  citizens  generally  that  a  new  expense 
will  be  incurred  at  the  ipse  dixit  of  ten  freeholders,  unless 
some  one  shall  remonstrate.  But  after  the  route  of  the 
road  has  been  surveyed,  and  the  plat  and  award  of  damages 
has  been  filed  by  the  viewers,  the  clerk  is  required  to  pub- 
lish a  notice  that  the  court  will  hear  the  petition  and  con- 
sider the  report  of  the  viewers  on  a  day  fixed;  and  this 
notice  is  probably  intended  to  be  for  the  particular  benefit 
of  owners  of  lands  taken,  since,  in  their  report,  the  viewers 
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are  particularly  directed  to  describe  the  land  appropriated 
and  give  the  names  of  owners,  if  known,  or,  if  they  are 
unknown,  to  state  the  fact.  It  seems  from  the  seventh 
section  that  the  final  question  as  to  whether  the  road  is 
practicable  and  will  be  of  general  use  and  public  benefit 
is  to  be  left  open  until  the  hearing  under  the  published 
notice,  and  that  if  any  one  objects  to  the  award  the  court 
may  call  a  jury  and  "hear  testimony  on  the  subject." 
But  they  failing  to  appear  and  contest,  the  evident  inten- 
tion is,  that  owners  shall  be  concluded  by  the  award  made 
by  the  viewers,  and  the  order  of  the  court  thereon.  That 
such  an  award  could  not  stand  under  our  constitution  is 
plain.  The  mandate  of  the  instrument  is  that  the  compen- 
sation to  be  paid  for  a  taking  of  property  for  a  public  pur- 
pose shall  be  ascertained  by  a  jury,  unless  a  jury  be  waived 
as  in  other  civil  cases,  in  the  manner  prescribed  by  law. 
Art.  1,  §  16.  Now  a  waiver  maj'^  take  place  by  the  failure 
of  a  party  to  appear  at  the  trial;  but  in  no  case  analogous 
to  this  does  a  judgment  follow  as  matter  of  course  for  the 
sum  prayed  for  in  the  complaint.  The  court  may  still  call 
a  jury,  but  if  it  consents  to  the  waiver  it  must  hear  the 
evidence  and  render  judgment  accordingly.  A  suit  for 
damages  is  nearest  like  a  condemnation  case;  and  yet, 
under  this  act,  there  is  no  complaint,  no  allegation  of  dam- 
age, and  no  evidence.  The  report  of  the  viewers,  of  course, 
contains  their  finding,  and  it  might  be  taken  as  a  complaint 
containing  an  allegation  of  damage  in  a  negative  sort  of 
way;  but  it  is  an  unsworn  paper,  the  viewers  are  not 
present  in  court,  and  it  states  no  facts  which  would  enable 
the  court  to  pass  a  judgment  upon  the  actual  damage.  An 
acceptance  of  the  award  by  an  owner  would  doubtless  estop 
him  from  any  further  criticism  of  the  proceeding;  but  it 
is  not  such  cases  that  the  law  was  intended  to  meet. 

Returning  to  the  question  of  notice:  There  is  no  doubt 
that  the  prevailing  number  of  cases  and  perhaps  the  weight 
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of  authority,  the  country  over,  is  that  in  condemnation 
cases  the  legislature  has  the  power  to  prescribe  the  kind 
of  notice,  whether  personal  or  constructive,  which  shall  be 
given  to  property  owners,  resident  or  non-resident.  Lewis 
onEm.  Dom.,  §367;  Brown  on  Jurisdiction,  §172;  Elliott 
on  Roads  and  Streets,  pp.  152-3. 

In  the  case  of  non-residents  no  other  method  is  practi- 
cable, and  it  fulfills  the  requirement  of  due  process  of  law 
under  both  state  and  federal  constitutions.  Huling  -w.  Ka\o 
Valley  Railway  Co,,  130  U.  S.  559  (9  Sup.  Ct.  603).  But 
the  decisions  as  to  residents  are  not  entirely  unanimous, 
the  supreme  courts  of  Michigan,  Wisconsin  and  California 
holding  that  personal  notice  is  necessary  when  the  owner 
resides  within  the  jurisdiction.  Kundinger  v.  Saginaw^  59 
Mich.  355  (26  N.  W.  634);  State  v.  Fond  du  Lac,  42 
Wis.  287;  Mulligan  v.  Smith,  59  Cal.  206.  Mr.  Lewis, 
in  the  section  cited,  gives  it  as  his  personal  view  that  these 
courts  have  the  best  of  the  reasoning. 

So  far  as  this  state  is  concerned,  the  principal  reason 
given  by  the  supreme  court  of  Michigan,  viz.,  that  of  a 
long  course  of  legislative  practice  amounting  to  a  con- 
struction that  actual  notice  was  required  by  the  constitution, 
prevails,  for  such  notice  l)as  been  and  is  the  general  rule  in 
the  territory  and  state.  All  cities  and  towns,  qttasi  public 
corporations,  and  even  the  state  itself,  have  to  pursue  that 
method  of  acquiring  jurisdiction,  and  it  would  probably 
cause  a  revolution  were  it  proposed  that  railroad  companies 
should  have  such  damages  assessed  upon  notices  posted  in 
three  or  four  places  of  their  own  selection. 

It  has  been  frequently  said  by  courts  that  the  taking  of 
land  by  eminent  domain  is  a  proceeding  in  re)n,  and  the 
service  of  a  constructive  notice  has  been  justified  by  the 
practice  which  prevails  in  that  class  of  cases.  But  it  is 
well  known  that  proceedings  i7i  rem  presuppose  that  the 
complaining  party  has  a  superior  right  to  the  subject  of  the 
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suit,  or  a  right  to  have  it  subjected  to  his  claim,  and  that 
the  first  requisite  is  a  seizure  of  the  thing  itself,  after  which 
follows  notice.  "The  theory  of  the  law  is  that  all  prop- 
erty is  in  the  possession  of  its  owner,  in  person  or  by  agent, 
and  that  its  seizure  will,  therefore,  operate  to  impart  notice 
to  him. "  Wind%or  v.  McVeigh^  93  U.  S.  274.  But  the  same 
case  holds  most  emphatically  that,  in  addition  to  the  seizure, 
there  must  be  notice.  In  attachment  cases  property  must 
be  taken  into  the  custody  of  the  court  before  any  step  can 
be  taken  based  on  a  constructive  service;  and  if  the  subject 
of  the  seizure  is  land,  there  must  be  a  levy  and  some  act  of 
posting,  or  service  upon  the  occupant,  or  record  in  the  regis- 
try of  deeds,  to  take  the  place  of  possession.  In  divorce  cases 
the  jurisdiction  of  the  court  to  make  a  disposition  of  prop- 
erty requires  that  the  property  be  described  in  the  com- 
plaint. PkUbriek  v.  Andrews^  8  Wash.  7  (36  Pac.  358). 
And  in  probate  cases,  without  an  inventory  of  property  in 
the  hands  of  the  administrator,  there  can  be  no  order  affect- 
ing the  real  estate  of  the  decedent. 

In  those  states  where  the  legislature  is  the  sole  judge  of 
what  is  a  public  use  of  property  under  their  eminent  domain 
laws,  it  may  be  possible  that  the  declaration  of  intention 
and  the  award  of  damages  made  in  regard  to  land  particu- 
larly described  might  be  construed  as  the  taking,  as  was 
done  in  McMicken  v.  Cincinnati^  4  Ohio  St.  395.  But  in 
this  state  no  such  result  can  occur,  because  our  constitution 
expressly  takes  away  from  the  legislature  the  power  to 
determine  what  is  a  proper  purpose  for  the  condemnation 
of  property,  and  vests  it  in  the  judiciary,  so  that  each  owner 
has  the  right  to  contest  the  proposed  taking  as  against  him 
on  that  ground.  There  is  no  authority,  therefore,  for  a 
preliminary  seizure,  and  the  prime  requisite  of  a  proceed- 
ing in  rem  fails  at  the  outset.  Again,  it  has  been  held, 
though  at  an  early  period  only,  that  no  part  of  the  proceed- 
ing to  take  lands,  including  the  assessment  of  damages,  is 
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judicial,  but  that  view,  as  a  general  proposition,  has  been 
long  since  set  aside,  and  it  is  now  universally  agreed  that 
the  assessment  is  judicial.  Monongahda  Navigation  Co,  v. 
United  States,  148  U.  S.  312  (13  Sup.  Ct.  623).  And  our 
constitution  also  settles  that  point. 

Under  the  simple  constitutional  provision  of  Nebraska 
that,  "No  property  shall  be  taken  or  damaged  for  public 
use  without  just  compensation  therefor,"  the  supreme  court 
of  that  state  held,  in  Pawnee  County  v.  Storm,  34  Neb.  735 
(52  N.  W.  696),  that  while  constructive  service  would  serve 
to  authorize  the  location  of  a  road,  the  owner  of  land  over 
which  it  was  located  who  did  not  have  actual  notice  of  the 
proceeding  could  not  be  deprived  of  his  right  to  damages 
by  his  failure  to  make  demand  therefor,  if  he  presented  his 
claim  within  a  reasonable  time.  But  in  the  presence  of  a 
requirement  that  the  damages  be  ascertained  and  paid 
before  the  taking,  there  is  no  room  in  this  state  for  an 
adjustment  of  equities  such  as  was  there  made.  We  think 
the  provisions  of  our  constitution  imply  that  in  condemna- 
tion proceedings  the  same  general  character  of  notice  will 
be  given  to  persons  whose  rights  are  to  be  affected  as  was 
customary  in  the  territory,  in  actions  legal  or  equitable 
affecting  property  real  or  personal,  and  that  this  law  does 
not  meet  that  requirement. 

In  Monongahela  Co,  v.  United  States,  which  was  a  con- 
demnation proceeding  undertaken  by  the  government  under 
a  special  act  of  congress,  Justice  Brewer,  speaking  of  the 
necessity  that  the  courts  are  under  to  guard  private  rights 
guaranteed  by  constitutional  provisions,  quotes  with  ap- 
proval the  language  of  Justice  Bradley  in  Boyd  v.  United 
States,  116  U.  S.  616  (6  Sup.  Ct.  524),  as  follows: 

"Illegitimate  and  unconstitutional  practices  get  their 
first  footing  in  that  way,  namely,  by  silent  approaches  and 
slight  deviations  from  legal  modes  of  procedure.  This 
can  only  be  obviated  by  adhering  to  the  rule  that  constitu- 
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tional  provisions  for  the  security  of  person  and  property 
should  be  liberally  construed.  A  close  and  literal  con- 
struction deprives  them  of  half  their  efficacy,  and  leads  to 
gradual  depreciation  of  the  right,  as  if  it  consisted  more  in 
sound  than  in  substance.  It  is  the  duty  of  courts  to  be 
watchful  for  the  constitutional  rights  of  the  citizen,  and 
against  any  stealthy  encroachments  thereon.  Their  motto 
should  be  obsta  p'rincipiis.^^ 

We  must  regard  it  as  a  mere  lapse  that  the  legislature 
should  in  this  instance  have  failed  to  provide  for  the  same 
sort  of  service  that  it  required  in  the  act  of  1891,  where 
the  state  was  authorized  to  condemn  lands,  and  in  all  the 
other  acts,  both  public  and  qicasi  public,  on  the  same  sub- 
ject. Were  the  point  yielded  in  this  instance,  we  should 
probably  soon  have  further  encroachments,  when  laws  for 
the  taking  of  lands  for  ditches,  flumes,  drains  and  private 
roads  came  to  be  passed;  for  the  instinct  of  interest  would 
be  present  to  induce  the  legislature  to  provide  ways  of 
giving  notice  in  which  there  would  be  a  large  chance  that 
the  proceeding  might  be  entirely  ex  parte^  and  without  the 
knowledge  of  the  person  to  be  affected.  Therefore  we  feel 
impelled  to  pronounce  this  act,  as  to  the  appellant,  uncon- 
stitutional, although  it  is  with  much  regret,  as  it  is  stated 
that  without  this  law  there  is  no  way  of  opening  a  road 
through  the  lands  of  an  unwilling  resident. 

Another  point  is  made  against  the  payment  of  awards 
by  warrant  on  the  county  treasurer.  The  just  compensa- 
tion required  means  a  money  compensation  beyond  ques- 
tion. But  in  the  case  of  a  public  corporation,  which  is 
required  to  make  its  disbursements  in  a  certain  prescribed 
method,  we  think  compensation  would  be  made  within  the 
meaning  of  the  constitution  by  the  issuance  of  a  warrant 
in  the  ordinary  way,  if  there  were  funds  in  the  treasury 
out  of  which  it  would  be  paid  upon  presentation.  That 
would  be  a  payment  in  money.  If  after  the  decree  had 
been  made  it  should  turn  out  that  there  were  no  funds  for 
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present  payment  of  a  warrant,  it  might  be  questionable 
whether  the  land  owner  would  be  under  any  obligation  to 
surrender  possession  of  his  property  until  the  fund  was 
created.  And  if  it  should  appear  in  the  condemnation 
proceeding  that  by  reason  of  the  county's  financial  condi- 
tion no  such  fund  could  be  created  within  a  reasonable 
tinje,  the  proceeding  ought  to  abate.  In  Keene  v.  Bristol^ 
26  Pa.  St.  46,  an  injunction  was  issued  restraining  a  bor- 
ough from  taking  possession  of  lands  condemned  because 
there  was  no  present  ability  on  its  part  to  accumulate  the 
money  necessary  for  compensation.  But  on  this  ground 
we  do  not  hold  the  act  invalid.  It  may  be  that  the  war- 
rant of  the  auditor  of  King  county  would  be  paid  at  once 
on  presentation  to  the  treasurer. 

Judgment  reversed  and  petition  dismissed  as  to  api)ellant. 

Dunbar,  C.  J. ,  and  Anders,  J. ,  concur. 

Scott,  J.,  dissents. 

Hoyt,  J.  {dissenting),  —  I  am  unable  to  agree  with  the 
conclusions  of  the  majority  stated  in  the  foregoing  opinion. 
It  is  conceded  therein  that  the  greater  number  of  the  decided 
cases  is  in  favor  of  the  proposition  that  it  is  within  the 
power  of  the  legislature  to  provide  for  constructive  notice 
in  proceedings  of  this  kind.  And  in  my  opinion  the 
weight  of  reason  and  authority  is  to  the  same  effect.  The 
reasoning  of  the  majority  by  which  it  is  attempted  to  detract 
from  the  force  of  the  cases  so  holding,  and  to  show  that 
under  our  constitution  they  are  not  in  point,  though  ingen- 
ious, is  unsatisfactory  to  my  mind.  But  even  if  it  were 
satisfactory,  from  the  premises  which  are  assumed  as  its 
foundation  I  should  still  be  unable  to  concur  therein,  as  I 
am  unable  to  interpret  the  provisions  of  our  constitution, 
which  are  referred  to  and  used  as  a  foundation  for  the  ar- 
gument, as  do  the  majority  of  the  court.  It  is  therein  as- 
sumed that  under  the  provisions  of  §  16  of  art.  1  of  our 
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constitution,  municipal  corporations,  as  well  as  all  others, 
must  first  make  compensation  in  money  before  they  can 
appropriate  a  right-of-way.  I  am  unable  thus  to  construe 
the  section.  It  is  true  that  in  the  case  of  Lewis  v.  Seattle^ 
6  Wash.  741  (32  Pac.  794),  it  was  held  that  such  was  its 
proper  construction,  but  this  question  was  not  necessarily 
involved  in  that  case,  and  upon  further  consideration  I 
think  what  was  said  therein  upon  that  question  was  not 
warranted  by  the  language  of  the  section  of  the  constitu- 
tion under  consideration.  In  that  case  it  was  held  that  the 
provision  which  required  that  the  damages  assessed  should 
be  irrespective  of  any  benefit  from  any  proposed  improve- 
ment did  not  apply  wheu  the  condemnation  was  sought  by 
a  municipal  corporation,  and  a  like  course  of  reasoning 
would  exempt  municipal  corporations  from  the  prior  pay- 
ment of  the  damages  in  money.  In  fact,  when  we  apply  to 
the  provisions  of  that  section  the  ordinary  rules  of  inter- 
pretation such  construction  seems  to  me  a  necessary  one. 
One  of  such  rules  is  that  every  word  must,  if  possible,  be 
given  significance;  hence  it  must  follow  that  the  word 
"first"  befoi'e  "made"  in  the  second  clause  relating  to  the 
subject  must  be  given  force,  and,  if  it  is,  the  result  will  be 
that  as  to  municipal  corporations  the  compensation  need 
not  be  first  made  in  money  or  ascertained  and  paid  into 
court  for  the  owner.  In  the  first  clause  it  is  provided  that 
no  property  shall  be  taken  or  damaged  without  just  com- 
pensation having  been  first  made,  and  if  the  intent  had 
been  to  make  the  same  rule  applicable  to  the  appropriation 
of  rights-of-way  by  municipal  corporations  there  would 
have  been  no  use  whatever  in  again  inserting  the  word 
"first."  If,  as  claimed  by  the  majority,  the  second  clause 
is  to  he  governed  by  the  provisions  of  the  first,  the  intent 
would  have  been  made  clear  if  the  word  "first"  had  not 
lieen  i*epeated.  It  follows  that,  under  the  construction 
given  by  the  majority,  the  use  of  the  word  "first"  the 
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second  time  is  disregarded  and  the  rule  above  referred  to 
violated,  while  the  construction  which  results  in  holding 
that  by  the  language  of  the  second  clause  municipal  corpo- 
rations were  exempted  not  only  from  the  provision  as  to 
the  setting  off  of  benefits,  but  also  from  the  one  as  to  prior 
payment,  every  word  will  be  given  force,  and  the  general 
rule  of  construction  followed.  This  construction  will  re- 
sult in  no  hardship  not  fully  contemplated  by  the  language 
of  the  constitution,  for  the  general  provision  will  still  apply 
to  municipal  corporations  that  they  can  take  or  damage  no 
property  without  just  compensation.  The  only  effect  will 
be  to  allow  such  corporations  to  take  possession  of  prop- 
erty necessary  for  their  use  upon  providing  that  there  shall 
be  paid  therefor  just  compensation.  This  construction 
may  at  times  work  some  little  hardship  upon  property 
owners,  but  it  will  be  insignificant  when  compared  to  the 
benefit  to  the  public  flowing  therefrom.  The  method  in 
which  municipal  corporations  do  their  business  is  such  that 
public  policy  demands  that  an  exception  be  made  as  to  the 
time  of  payment,  and  that  they  should  be  allowed  to  take 
possession  of  property  condemned  whenever  under  the  law 
they  have  taken  such  steps  that  the  owner  is  assured  of 
just  compensation,  and  such,  to  my  mind,  was  the  evident 
intent  of  the  constitution  makers  when  they  made  use  of 
the  language  under  consideration. 

I  see  no  reason  for  the  suggestions  of  evil  growing  out 
of  such  a  holding  contained  in  the  opinion  of  the  majority. 
The  action  of  the  legislatures  of  the  several  states  has 
always  been  in  the  line  of  proper  protection  of  property 
rights.  That  this  has  been  the  tendency  is  shown  by  the 
fact  that  in  many  of  the  states  the  strongest  provisions  as 
to  such  protection  are  contained  in  the  acts  of  their  legis- 
lature, and  not  in  their  constitutions.  The  legislative,  as  a 
coordinate  branch  of  the  government,  is  charged  with  cer- 
tain duties,  and  the  courts  have  no  greater  right  to  assume 


IN  RE  SMITH'S  PETITION.  95 

June,  1894.]  Dissenting  Opinion — Hoyt,  J. 

that  it  will  depart  from  its  proper  functions  than  it  has  to 
impugn  the  motives  or  practices  of  the  judiciary. 

There  is  one  other  objection  to  the  law  under  considera- 
tion, made  by  the  majority,  which  1  desire  to  mention. 
Doubt  is  therein  expressed  as  to  the  right  of  the  legislature 
to  provide  the  method  set  out  in  said  law  by  which  the 
damages  may  be  ascertained.  It  is  argued  that  the  re- 
quirement t^at  the  damages  shall  be  assessed  by  a  jury, 
unless  waived,  is  not  given  force  by  the  course  of  proceed- 
ing marked  out  by  the  statute.  The  owner  is  given  the 
right  to  have  the  damages  assessed  by  a  jury  if  he  appears 
and  asks  it,  and  if  he  does  not  do  so  he  has  waived  such 
right  in  one  of  the  methods  provided  by  the  statute.  If 
be  does  not  appear,  the  court  will  proceed  as  in  any  other 
case  to  adjudicate  against  him  upon  the  record,  and  such 
proofs  as  by  the  statute  or  the  practice  of  the  court  are 
requisite  in  the  case  under  consideration.  Every  statute 
enacted  by  a  legislature  should  be  sustained  unless  its  con- 
flict with  the  constitution  is  so  plain  that  there  is  no  foun- 
dation for  two  opinions  in  regard  to  the  question.  Apply 
this  rule  to  the  statute  under  consideration  and  the  result 
will  be  that  it  should  be  held  valid.  In  my  opinion  the 
judgment  of  the  superior  court  was  right  and  should  be 
a£Srmed. 
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[No.  1356.    Decided  June  4, 1894.] 

23  B52  The  State  of  Washington,  Appellant^  v.  Harry 

34  608  Wright,  Respond^mt, 

FORGERY  —  INFORMATION  —  DESCRIPTION   OF   CRIME. 

Under  the  provisions  of  our  Code  (Code  Proc,  §§1234,  1235,  1244, 
1245 ),  it  is  unnecessary,  in  an  information  charging  the  crime  of 
forgery,  to  set  forth  a  copy  of  the  forged  instrument,  as  the  acts 
constituting  the  crime  may  be  fully  and  plainly  set  forth  otherwise 
by  appropriate  words  of  description.    (Anders,  J.,  dissents.) 

Appeal  from  Superior  Courts  Thurston  County, 

MUo  A.  Root^  Prosecuting  Attorney,  and  James  A. 
Haight^  for  The  State. 

John  R,  Mitclidl^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  was  an  action  by  the  state  against 
the  defendant  for  forgery.  The  information  was  as  fol- 
lows: 

"Comes  now  Milo  A.  Root,  county  attorney  and  pros- 
ecuting attorney  for  Thurston  county,  State  of  Washing- 
ton, and  the  court  being  in  session  and  the  grand  jury  not 
being  in  session,  gives  the  court  to  understand  and  be  in- 
formed that  one  Harry  Wright  is  guilty  of  the  crime  of 
forgery,  committed  as  follows,  to  wit:  He,  the  said  Harry 
Wright,  at  the  city  of  Olympia,  in  Thurston  county.  State 
of  Washington,  on  the  17th  day  of  October,  1893,  did 
falsely  and  fraudulently  forge  and  counterfeit  the  indorse- 
ment of  O.  L.  Branson  &  Co.  ( a  firm  and  partnership  of 
business  men  in  said  city  of  Olympia)  to  and  upon  a  cer- 
tain order  for  money  (said  order  being  of  the  class  com- 
monly called  checks),  which  said  order  was  signed  with 
the  name  of  S.  S.  Brooke  as  drawer,  and  had  thereon  the 
name  James  Morgan  as  payee,  and  drawn  on  and  directed 
to  the  Bank  of  British  Cohimbia,  of  Tacoma,  State  of 
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Washington,  and  was  so  drawn  for  the  sum  of  thirty-seven 
and  fifty  one-hundredths  dollars,  and  had  indorsed  on  the 
back  thereof  the  name  James  Morgan;  said  forgery  and 
counterfeiting  of  the  indorsement  of  said  O.  L.  Branson 
&  Co.  by  said  Harry  Wright,  being  then  and  there  falsely 
and  fraudulently  done  for  the  purpose  and  with  the  intent 
of  said  Harry  Wright  to  then  and  there  cheat  and  defraud 
one  6.  Kaufman  then  and  there  being. '^ 

The  defendant  entered  a  plea  of  *'not  guilty,"  a  jury 
was  impaneled,  and  the  cause  tried.  After  the  evidence 
was  in,  the  judge,  upon  his  own  motion,  held  that  the  in- 
formation was  fatally  defective  for  the  i*eason  that  it  did 
not  contain  a  copy  of  the  instrument  alleged  to  have  been 
forged.  The  judge  then  directed  the  jury  to  render  a  ver- 
dict of  acquittal,  which  was  done,  and  the  prisoner,  by 
order  of  the  judge,  discharged. 

It  will  be  seen  that  there  is  but  one  question  involved  in 
this  case,  namely,  whether  it  is  essential  to  an  indictment 
for  forgery  that  a  copy  of  the  instrument  alleged  to  have 
been  forged  be  set  forth  in  the  indictment.  The  citation 
of  authorities  from  courts  which  consider  themselves  bound 
to  follow  the  common  law  rule  of  practice  in  criminal  cases 
furnishes  no  guide  to  this  court,  in  consideration  of  the 
fact  that  our  statute  is  a  wide  departure  from  the  rules  of 
the  common  law  governing  courts  in  criminal  proceedings. 
Sec.  1202  of  the  Code  of  Procedure  provides  especially 
that  all  the  forms  of  pleading  in  criminal  actions  hereto- 
fore existing  are  abolished,  and  that  hereafter  the  forms 
of  pleading  and  the  rules  by  which  the  sufficiency  of  plead- 
ings is  to  be  determined  are  those  prescribed  therein.  So 
that  the  one  question  to  determine  is,  is  the  requirement 
claimed  by  the  respondent  prescribed  by  our  statute. 

The  requirements  are  specified  in  §  1234,  and  they  are: 

1.  That  it  must  contain  the  title  of  the  action,  specify- 
ing the  name  of  the  court  to  which  the  indictment  or  in- 
formation is  presented,  and  the  names  of  the  parties. 

7—9  -WASH. 
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2.  A  statement  of  the  acts  constituting  the  offense,  in 
ordinary  and  concise  language,  without  repetition,  and  in 
such  manner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended. 

Thus  it  will  be  seen  that  it  is  the  statement  of  the  acts 
constituting  the  oiTense  which  is  required,  and  if  the  state- 
ment of  the  acts  constituting  forgery  can  be  made  without 
setting  forth  a  copy  of  the  instrument  forged,  the  require- 
ments of  the  statute  are  met  without  such  recitation;  and 
we  see  no  reason  why  the  acts  which  constitute  forgery 
cannot  be  as  specifically  designated  and  set  forth  in  the  in- 
dictment as  the  acts  constituting  any  other  crime. 

The  test  of  the  validity  of  this  indictment  is,  does  it  en- 
able a  person  of  common  understanding  to  know  what  is 
intended.  We  think  there  can  be  no  question  but  that  it 
does.  The  acts  constituting  the  crime  are  set  forth  with 
clearness  and  precision;  the  date  when  the  crime  was  com- 
mitted is  specified.  If  he  is  a  man  of  common  understand- 
ing he  knows  what  it  means  to  ''counterfeit  the  indorsement 
of  O.  L.  Branson  &  Co.  upon  a  certain  order  commonly 
called  a  check,  which  was  signed  with  the  name  of  S.  S. 
Brooke  as  drawer,  and  had  thereon  the  name  of  James 
Morgan  as  payee,  and  drawn  on  and  directed  to  the  Bank 
of  British  Columbia,  and  for  the  sum  of  $37.50,  and  had 
indorsed  on  the  back  thereof  the  name  James  Morgan,  and 
that  he  committed  said  act  falsely  and  fraudulently  to  cheat 
and  defraud  one  G.  Kaufman;"  and  it  can  scarcely  be  con- 
tended, we  think,  in  view  of  the  plain  language  used,  that 
the  respondent  was  not  made  aware  by  this  indictment  of 
exactly  the  crime  with  which  he  was  charged. 

This  indictment,  we  think,  is  in  conformity  with  the 
form  prescribed  in  §  1235,  Code  of  Procedure,  which  pro- 
vides that  the  act  charged  as  a  crime  be  set  forth.  The 
acts  charged  as  a  crime  have  been  set  forth  in  this  informa- 
tion.   Again,  to  accentuate  the  intention  of  the  legislature 
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to  emancipate  criminal  prosecutions  in  this  state  from  the 
enthralling  technicalities  of  the  common  law,  §1244  pro- 
vides that  "the  indictment  or  information  is  sufficient  if  it 
can  be  understood  therefrom  [so  far  as  the  act  is  con- 
cerned] that  the  act  or  omission  charged  as  the  crime  is 
clearly  and  distinctly  set  forth  in  ordinary  and  concise 
language,  without  repetition,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know  what 
is  intended/'  and  that  "the  act  or  omission  charged  as  the 
crime  is  stated  with  such  a  degree  of  certainty  as  to  enable 
the  court  to  pronounce  judgment  upon  a  conviction,  ac- 
cording to  the  rights  of  the  case.  '^  And  to  make  assurance 
doubly  sure,  the  legislature  has  again  provided,  in  §  1245, 
that  "no  indictment  or  information  is  insufficient,  nor  can 
the  trial,  judgment  or  other  proceedings  thereon  be  af- 
fected, by  reason  of  any  of  the  following  matters,  which 
were  formerly  deemed  defects  or  imperfections  [mention- 
ing them],  nor  for  any  other  matter  which  was  formerly 
deemed  a  defect  or  imperfection^  hut  which  does  not  tend  to 
the  prejudice  of  the  substantial  rights  of  the  defendant 
upon  the  merits, " 

We  are  entirely  unable  to  see  how  the  substantial  rights 
of  the  defendant  could  have  been  in  any  way  affected  by 
the  recitation  or  setting  forth  at  length  of  the  instrument 
alleged  to  have  been  forged.  Had  he  been  notified  by 
letter  that  he  was  charged  with  committing  this  crime  as 
plainly  and  distinctly  as  he  has  been  notified  by  this  infor- 
mation, no  sane  person  would  conclude  that  he  had  not 
been  clearly  made  aware  of  the  crime  attributed  to  him. 
Oui:  statute  provides  that  words  used  in  an  indictment  shall 
be  construed  with  reference  to  their  common  and  ordinarily 
accepted  meaning,  and  if  the  language  is  sufficient  to  notify 
him  unofficially,  the  formal  notification  through  the  medium 
of  the  information  need  employ  no  more  specific  language. 

The  tender  solicitude  on  the  part  of  the  government  for 
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the  rights  of  citizens  charged  with  crime  is  cominendabie; 
but  the  refinements  and  technicalities  of  the  common  law, 
which,  under  the  circumstances  and  conditions  of  society 
two  hundred  years  ago,  were  necessary  for  the  protection 
of  the  citizen  charged  with  crime,  under  the  changing  con- 
ditions of  society  are  no  longer  necessary,  and  instead  of 
insuring  the  proper  results,  more  often  tend  to  defeat  the 
ends  of  justice  and  prevent  the  merited  punishment  of 
crime;  and  the  blind  adherence  by  the  courts  to  these  old 
and  now  useless  rules  of  construction  has  largely,  and  not 
without  reason,  impressed  the  minds  of  the  common  people 
with  the  idea  that  the  administration  of  criminal  law  is  a 
farce.  The  legislature,  recognizing  this  fact,  has  been 
anxious,  especially  in  this  state,  in  the  interests  of  good 
government  and  the  protection  of  law  abiding  citizens,  to 
remedy  this  evil,  and  every  effort  has  been  made  to  sim- 
plify the  criminal  procedure  so  that  a  result  might  be 
reached  dependent  upon  the  merits  of  the  defense  rather 
than  upon  some  technical  omission  in  the  pleadings  which 
could,  under  no  possibility,  reach  the  merits;  and  in  pur- 
suance of  that  desire  they  have  provided  that  it  shall  be 
sufficient  to  notify  a  person  charged  with  a  crime  by  a 
simple  statement  of  facts;  and  the  courts,  whose  duty  it  is 
to  enforce  the  will  of  the  legislature,  no  matter  what  their 
own  views  might  be  of  the  policy  of  the  law,  ought  to  aid 
the  legislature  in  carrying  out  its  plainly  expressed  desire 
on  this  point  rather  than  to  render  its  actions  nugatory  by 
insisting  upon  rules  of  construction  which  the  legislature 
has  plainly  said  should  not  be  the  rules  of  construction 
governing  the  acts  which  it  has  passed;  and  if  a  common 
sense  construction,  such  as  is  provided  for  in  the  code,  be 
applied  to  the  language  of  the  indictment  in  this  case,  the 
conclusion  is  inevitable  that  the  respondent  was  informed 
in  plain  and  concise  language  of  the  crime  with  which  he 
was  charged.     This  has  been  the  uniform  holding  of  this 
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court  ever  since  its  organization,  and  we  cannot  forbear  to 
approvingly  quote  the  language  of  the  supreme  court  of 
California  in  People  v.  Oronin^  34  Cal.  191,  as  expressing 
strongly  and  tersely  the  sentiment  of  this  court  on  the 
subject  of  the  common  law  construction  of  statutes  of  the 
character  of  those  in  force  in  this  state,  being  substantially 
the  same  statute  in  force  in  California: 

"From  the  start,"  says  the  court  in  that  case,  '^this 
court  has  uniformly  held,  in  respect  to  indictments  gener- 
ally, that  ihey  are  sufficient,  in  matter  of  averment,  if  they 
allege  all  the  acts  or  facts  which  have  been  used  by  the 
legislature  in  defining  the  particular  offense  charged.  It 
has  so  held  because  such  has  been  considered  to  be  the  rule 
adopted  by  the  letter  and  spirit  of  the  statute  by  which 
proceedings  in  criminal  cases  are  regulated.  Sec.  235  of 
that  statute  expressly  provides  that,  'AH  the  forms  of  plead- 
ing in  criminal  actions,  and  the  rules  by  which  the  suffici- 
ency of  pleadings  is  determined,  shall  be  those  prescribed 
by  this  act '  If  it  is  possible  for  the  law  making  depart- 
ment of  the  government,  in  the  face  of  the  conservatism  of 
the  legal  profession,  which  is  too  often  blind,  we  fear,  to 
abolish  old  forms  and  rules  and  establish  new,  it  would 
seem  to  have  been  done  by  the  legislature  of  this  state.  To 
this  conclusion  the  profession  must  come,  and  it  must  search 
in  the  provisions  of  the  statute  for  the  form  of  an  indict- 
ment and  for  the  rules  by  which  its  sufficiency  is  to  be  de- 
termined rather  than  in  the  common  law,  for  such  is  the 
will  of  the  leo:islature.  The  les^islation  of  this  state  is  un- 
doubtedly  an  innovation  upon  the  common  law,  but  it  is 
not  for  that  reason  to  be  condemned  without  a  trial.  An 
obstinate  adherence  to  custom  is  more  pernicious  than  cau- 
tious experiment.  But  if  this  change  be  unwise  in  the 
estimation  of  counsel,  it  must  nevertheless  be  enforced  by 
the  courts.  In  our  estimation  it  introduced  a  salutary  and 
much  needed  reform.  The  idea  that  the  forms  and  rules 
of  a  hundred  years  ago  cannot  be  iuiproved,  which  seems  to 
be  entertained  by  some,  must  be  addressed,  if  at  all,  to  the 
legislature.  That  body  has  the  power  to  restore  the  forms 
and  rules  of  two  centuries  ago;  this  court  neither  has  the 
power  nor  the  desire.      In  the  administration  of  justice,  as 
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in  all  else,  a  wise  progress  is  better  than  blind  conserva- 
tism. Not  yet  has  it  attained  its  highest  perfection,  it  is 
to  be  hoped;  much  less  had  it  done  so  a  hundred  years  ago. 
If  it  had,  then  are  those  who  go  before  wiser  than  those 
who  come  after,  the  human  understanding  is  not  progres- 
sive, and  mankind  learn  nothing  from  the  teachings  of  ex- 
perience— the  mother  of  all  wisdom." 

It  is  true  that  this  language  was  used  in  reference  to  the 
construction  of  an  indictment  for  murder,  but  the  reason- 
ing is  just  as*  applicable  to  the  construction  of  an  indict> 
ment  for  forgery  under  the  statute.  When  the  statute  by 
express  terms  provides,  as  does  our  statute,  that  hereafter 
the  forms  of  pleading  and  the  rules  by  which  the  suffici- 
ency of  pleadings  is  to  be  determined,  are  those  prescribed 
in  the  statute,  it  is  not  only  fallacious  but  absolutely  in 
the  face  of  the  mandatory  provisions  of  the  law  to  seek  for 
rules  of  construction  elsewhere. 

We  do  not  think  that  there  is  any  force  to  the  objection 
that  a  recitation  is  necessary  to  protect  the  defendant  in 
his  right  to  a  plea  in  bar  in  case  he  were  tried  the  second 
time  for  the  same  offense.  If  the  facts  constituting  the 
crime  are  charged,  the  identification  is  as  easily  made  as 
though  they  were  stated  by  a  recitation  of  the  instrument. 
Under  our  system  of  jurisprudence,  and  especially  under 
the  provision  of  the  code,  which  makes  a  plain  statement  of 
facts,  or  of  the  acts  constituting  the  crime,  the  ground 
work  of  the  information,  the  danger  of  a  second  trial  is 
exceedingly  remote,  and  as  a  practical  fact  the  plea  of 
danger  of  a  second  trial  is  more  often  used  to  defeat  the 
prosecution  in  progress  than  as  a  protection  against  a 
future  prosecution. 

The  judgment  will  be  reversed. 

Scott,  Stiles  and  Hoyt,  JJ.,  concur. 
Anders,  J.,  dissents. 
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[No.  1193.    Decided  June  5, 1894.] 

W.  Q.  Webb,  Appellant^  v.  The  County  of  Spokane, 

Respondent, 

COUNTIES  — EMPLOYMENT   OF   COUNTY   PHYSICIAN— RESCISSION    OF 

CONTRACT. 

Where  a  physician  has  been  employed  for  the  term  of  one  year 
by  county  commissioners  to  attend  the  poor  of  the  county  and  has 
accepted  the  employment  and  entered  upon  the  discharge  of  his 
duties,  the  contract  cannot  be  afterwards  rescinded  by  the  county, 
althoup^h  extending  for  a  period  beyond  the  terms  of  the  commis- 
sioners making  it.    (Scott  and  Hoyt,  JJ.,  dissent.) 

Appeal  from  Superiar  Courts  Spokane  County. 

TI^.  D,  Scott^  and  Prather  <&  Danson^  for  appellant. 
Fenton  <&  Henley^  and  L.  H.  Plattor^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — On  January  4,  1892,  by  an  order  of  the 
board  of  county  commissioners  of  Spokane  county,  at  a 
regular  session,  the  appellant  was  employed  as  county 
physician  of  said  county  for  the  term  of  one  year,  begin- 
ning February  14,  1892,  and  ending  February  14,  1893, 
at  a  salary  of  $100  per  month.  On  February  11,  1892, 
the  board  concluded  to  reconsider  and  annul  the  contract 
with  the  appellant,  and  to  receive  bids  for  county  physi- 
cian up  till  10  o'clock  A.  M.  Saturday,  February  13,  1892, 
and  on  February  25,  1892,  the  board  appointed  Dr.  John- 
son county  physician  for  the  year  ending  February  25, 
1893,  at  a  salary  of  $85  per  month.  Until  February  25, 
1892,  the  appellant  performed  the  duties  of  county  physi- 
cian, but  he  was  then  requested  to  turn  over  to  Dr.  John- 
son all  medicines  and  other  property  in  his  hands  belonging 
to  the  county,  and  the  sheriff  was  likewise  requested  to 
proceed  and  take  possession  of  and  deliver  the  same  to  said 
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Dr.  Johnson.  Some  time  after  Februry  14,  1893,  appel- 
lant instituted  this  action  to  recover  the  amount  which  he 
claimed  to  be  due  under  his  said  contract  with  the  said 
board  of  commissioners. 

The  complaint  sets  forth  the  contract  alleged  to  have 
been  entered  into  between  the  plaintiff  and  the  defendant, 
and  alleges  that  in  pursuance  of  said  employment  the 
plaintiif  entered  upon  his  duties  as  such  county  physician 
and  performed  all  services  according  to  the  terms  of  said 
agreement  until  the  25th  day  of  February,  1892,  when 
said  board  of  county  commissioners,  without  cause,  dis- 
charged the  plaintiff  and  refused  to  allow  him  to  perform 
said  services  as  such  county  physician,  and  that  during  all 
of  said  time  the  plaintiff  was  ready,  able  and  willing  to 
perform  said  services  according  to  the  terms  of  said  agree- 
ment of  employment,  and  so  notified  said  board  of  county 
commissioners.  It  is  further  alleged  that  the  claim  sued 
upon  was  presented  to  the  board  of  commissioners  and 
payment  thereof  demanded  and  refused.  The  defendant 
answered  by  a  general  denial,  and  the  cause  proceeded  to 
trial  upon  the  issues  thus  raised.  After  the  plaintiff  had 
introduced  his  testimony  the  court  ordered  a  non-suit  on 
motion  of  defendant,  and  entered  judgment  for  costs 
against  plaintiff,  to  reverse  which  order  and  judgment  this 
appeal  is  prosecuted. 

This  case,  as  presented  and  argued  by  counsel,  involves 
but  one  question  for  the  determination  of  this  court,  and 
.  that  is,  was  there  a  valid  contract  entered  into  by  and  be- 
tween the  appellant  and  the  board  of  county  commission- 
ers^ It  is  provided  by  statute  that  ''the  board  of  county 
commissioners  of  the  several  counties  of  this  state  are 
hereby  vested  with  entire  and  exclusive  superintendence  of 
the  poor  in  their  respective  counties ''  (Gen.  Stat.,  § 3087), 
and  it  seems  to  be  conceded  by  the  respondent,  and  it  could 
not  well  be  denied,  that  the  board  of  county  commissioners. 
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under  this  provision,  had  a  right  to  provide  for  the  services 
of  a  county  physician  by  contract.  But  it  is  contended 
that,  inasmuch  as  the  term  of  office  of  each  of  the  commis- 
sioners with  whom  the  agreement  was  made  expired  on 
January  9,  1893,  they  had  no  authority  to  enter  into  a 
contract  extending  beyond  that  date,  and  that  such  a  con- 
tract is  contrary  to  public  policy  and  void. 

This  identical  question  arose  in  the  well  considered  case 
of  Board  of  Commisaionera  v.  Shields^  130  Ind.  6  (29 
]S.  E.  386),  and  was  decided  adversely  to  the  respondent's 
contention.  In  that  case  the  board  of  commissioners  of 
Pulaski  county,  Indiana,  by  written  contract,  employed 
the  appellee  Shields  to  superintend  the  county  asylum  and 
poor  farm  of  that  county  for  the  term  of  five  years  from 
April  1,  1884.  The  principal  controversy  in  that  case,  as 
in  this,  was  as  to  the  validity  of  the  contract,  the  county 
insisting  that  it  was  void.  And  in  discussing  this  ques- 
tion the  court  said: 

''It  is  insisted,  however,  that  this  contract  is  void  upon 
other  grounds  —  that  it  is  in  contravention  of  public  pol- 
icy, for  the  reason  that  to  uphold  it  would  put  it  in  the 
power  of  one  board  of  commissioners  to  bind  the  hands  of 
its  successors,  and  that  it  operates  as  an  unwarranted 
abridgement  of  the  'administrative,  executive  and  legis- 
lative' powers  of  the  board.  The  first  of  the  reasons 
assigned  rests  upon  an  erroneous  conception  of  the  consti- 
tution of  the  board  of  county  commissioners  —  that  that 
body  consists  of  a  series  or  succession  of  boards,  one  fol- 
lowing the  other.  As  we  have  heretofore  said,  the  board 
of  commissioners  is  a  corporation,  representing  the  county. 
From  a  legal  standpoint  it  is  the  county,  as  is  said  in  State 
V,  Clark^  sicpra.  It  is  a  continuous  body.  While  the 
personnel  of  its  membership  changes,  the  corporation  con- 
tinues unchanged.  It  has  power  to  contract.  Its  con- 
tracts are  the  contracts  of  the  board,  and  not  of  its 
members.  An  essential  characteristic  of  a  valid  contract 
is,  that  it  is  mutually  binding  upon  the  parties  to  it.  A 
contract   by  a   board   of  commissioners,  the  duration  of 
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which  extends  beyond  the  term  of  service  of  its  then  mem- 
bers, is  not,  therefore,  invalid  for  that  reason." 

That  the  law  is  correctly  stated  in  the  foregoing  quota- 
tion seems,  to  our  minds,  to  admit  of  no  doubt.  And  it  is 
conceded  by  the  learned  counsel  for  the  respondent  that 
the  board  of  county  commissioners  has  the  right  in  some 
cases  to  enter  into  contracts,  the  performance  of  which 
would  extend  beyond  their  term  of  office — such  as  a  con- 
tract for  the  erection  of  county  buildings  —  but  it  is  sug- 
gested that  such  contracts  are  founded  in  necessity  and 
not  in  principle.  But  it  seems  to  us  that  such  contracts 
are  in  fact  founded  in  principle,  and  are  within  the  legiti- 
mate powers  of  such  boards.  When  the  board  of  commis- 
sioners in  this  case  proposed  to  employ  the  appellant  for 
the  period  of  a  year,  and  he  accepted  such  proposal,  a  con- 
tract was  created  which  was  binding  upon  both  parties, 
and  could  not  be  rescinded  at  the  mere  will  of  either. 
McDamiel  v.  Yuba  County^  14  Cal.  444. 

For  aught  that  appears  the  agreement  was  entei*ed  into 
in  good  faith,  and,  if  so,  it  ought  not  to  be  set  aside  for 
the  reasons  assigned. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Dunbar,  C.  J.,  concurs. 

Stiles,  J.  {concurring), — I  concur  in  the  reversal,  be- 
cause the  contract  made  with  appellant  was  reasonable 
under  the  circumstances;  but  I  do  not  wish  to  be  under- 
stood as  subscribing  in  full  to  the  doctrine  enunciated  in 
the  case  cited  from  Indiana. 

Scott  and  Hoyt,  JJ.,  dissent. 
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The  State  of  Washington,  on  the  Relation  of  Susan  L.  -  ^  ^^ 
Thompson^  Respondent^  v.  G.  S.  Prince,  Sheriff  of  -15-i?? 
Thurston  County^  Appellant,  ^^  ^^^ 

SHERIFFS  —  COMMISSIONS   UPON  EXECUTION  SALES. 

Under  §3017,  Gen.  Stat.,  a  sheriff  is  not  entitled  to  commissions 
upon  the  sale  of  mortgaged  premises  under  decree  of  foreclosure, 
where  the  property  is  bid  in  by  the  plaintiff  for  the  amount  of  the 
mortgage  debt,  and  no  moneys  pass  through  the  sheriff's  hands. 
(DuNBAK,  C.  J.,  and  Anders,  J.,  dissent.) 

Appeal  from  Supe7*ior  Courts  Thurston  County, 

MUo  A.  Rooty  for  appellant. 

Burke^  Shepard  <6  Woods^  and  Herhert  B,  Huntley^  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  is  a  proceeding  in  mandamus,  brought 
by  the  relator  against  the  sheriff  of  Thurston  county,  to 
compel  him  to  make  return  to  an  order  of  sale  under  fore- 
closure of  mortgage,  without  payment  to  him  of  commis- 
sion upon  the  amount  of  the  bid,  the  property  having  been 
bought  in  by  the  plaintiff.  The  original  action  is  the 
ordinary  one  upon  a  promissory  note  for  $50,000  with  in- 
terest, and  for  the  foreclosure  of  a  real  estate  mortgage 
given  to  secure  it.  Susan  L.  Thompson,  the  relator  in  this 
proceeding,  is  the  plaintiff,  and  the  Cherry  Hill  Coal  Com- 
pany the  defendant.  A  judgment  and  decree  of  foreclos- 
ure' was  rendered  in  the  plaintiff's  favor  by  the  superior 
court  of  Thurston  county,  on  January  29,  1894,  for  $59,- 
485,  on  which  an  order  of  sale  was  issued  to  the  sheriff, 
who  advertised  the  property  for  sale  in  the  usual  manner. 
The  sale  took  place  April  7th,  and  the  property  was  bid  in 
by  the  plaintiff  for  the  amount  of  her  judgment  with  inter- 
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est  and  costs.  The  amount  of  the  bid  was  not  paid  to  the 
sheriff,  but  his  statutory  fees  for  advertising,  posting  no- 
tices, conducting  the  sale,  etc. ,  amounting  to  $34  and  over, 
were  paid.  The  sheriff  demanded  in  addition  to  these  that 
the  plaintiff  pay  him  §632.10  as  the  statutory  percentage 
upon  the  amount  of  the  plaintiff^ s  bid,  and  refused  to  make 
return  of  the  order  of  sale  or  to  give  the  plaintiff  a  certifi- 
cate of  sale  until  this  percentage  was  paid.  The  plaintiff 
demanded  that  her  judgment  he  applied  in  payment  of  her 
bid,  according  to  a  direction  contained  in  the  decree  and  the 
order  of  sale,  and  tendered  to  the  sheriff  a  receipt  for  the 
amount  of  her  judgment,  to  be  tiled  with  the  sheriff's  re- 
turn. She  also  demanded  that  the  sheriff  issue  her  a  cer- 
tificate of  sale,  which  he  refused  to  do  until  his  commission 
of  §632.10  was  paid.  An  alternative  writ  of  mandate  was 
then  sued  out  by  the  plaintiff,  requiring  the  sheriff  to  make 
his  return  to  the  order  of  sale  and  issue  a  certificate  of  sale 
to  the  plaintiff  or  show  cause  why  he  did  not.  A  motion 
was  made  to  quash  this  writ,  and  at  the  hearing  the  judge 
below  denied  the  motion  and  ordered  that  the  writ  be  made 
peremptory  and  absolute.  The  appeal  is  from  the  order 
denying  the  motion  to  quash  and  making  the  writ  per- 
emptory. 

The  provisions  of  the  statute,  Laws  1893,  p.  423,  relat- 
ing thereto,  are  as  follows: 

'  ^  Percentage  on  all  moneys  actually  made  and  paid  to 
the  sheriff  on  execution  or  order  of  sale,  under  one  thousand 
dollars,  two  per  centum.  Percentage  on  all  sums  over  one 
thousand  dollars,  one  per  centum." 

Appellant  contends,  however,  that  if  the  commission 
could  not  be  charged  under  this  section,  it  could  be  by 
virtue  of  §3027,  Gen.  Stat.,  which  is  as  follows: 

''Each  and  every  officer  who  shall  be  called  on  or  re- 
(|uired  to  perform  service  for  which  no  fees  or  compensation 
are  provided  for  in  this  chapter  shall  be  allowed  fees  similar 


STATE,  EX  REL.  THOMPSON,  v.  PRINCE.  109 

June,  1894.]  Opinion  of  the  Court  —  Scott.  J. 

and  equal  to  those  allowed  him  for  services  of  the  same 
kind  for  which  allowance  is  made  herein." 

The  above  provisions  of  the  1893  Session  Laws  are 
identical  with  those  contained  in  another  section  (3017)  of 
the  chapter  of  which  §3027  is  a  part,  and  also  with  those 
found  in  552086  of  the  1881  Code,  when  the  fee  system 
prevailed. 

Appellant  contends  that  a  service  was  rendered  here  by 
the  county's  officer  for  which  no  fee  is  provided  unless  the 
commission  in  question  can  be  charged,  and  as  the  county 
pays  such  officer  his  salary  it  is  entitled  to  be  reimbursed, 
and  that  it  is  the  purpose  of  the  law  to  reimburse  it  by  fees 
earned.  It  is  evident,  however,  that  the  case  stands  upon 
exactly  the  same  footing  as  if  the  fees  went  to  the  sheritf, 
as  they  did  formerly,  and  that  the  county  is  entitled  to  no 
greater  or  different  consideration  than  the  sheriff  would  be. 

The  question  presented  is  simply  one  of  statutory  con- 
struction. It  is  apparent  the  commission  could  not  be 
charged  under  §3017,  for  no  money  was  '^actually  made 
and  paid  to  the  sheriff."  Counsel  for  appellant  contends 
that  the  sheriff  has  a  right  to  compel  the  actual  payment 
of  the  money,  but  we  cannot  agree  with  him.  There  is  no 
reason  why  the  money  should  be  paid  over  under  such 
circumstances.  Such  a  requirement  would  serve  no  good 
purpose,  and  might  be  productive  of  serious  harm.  It 
might  not  have  been  an  easy  matter  for  the  plaintiff  to 
have  raised  nearly  $60,000  to  pay  over  to  the  sheriff,  even 
though  she  was  entitled  to  receive  it  back  immediately,  and 
the  failure  to  raise  it  might  have  resulted  in  a  sale  for  a 
much  less  sum,  to  the  injury  of  either  the  plaintiff  or  the 
execution  defendant,  and  perhaps,  in  a  measure,  to  both 
of  them.  She  had  this  money  invested  in  this  property  in 
effect,  and  it  was  to  satisfy  the  same  that  the  sale  was 
deci'eed.  Why  should  she  be  compelled  to  duplicate  the 
amount  in  money  for  a  mere  formality  (    Sec.  507,  Code 
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Proc,  which  provides  that  ''The  officer  shall  strike  off 
the  land  to  the  highest  bidder,  who  shall  forthwith  pay  the 
money  bid  to  the  officer,"  does  not  cover  such  a  case  as 
this,  for  it  is  neither  within  the  reason  nor  spirit  of  the 
rule.  Law  is  founded  on  reason,  and  statutes  should  be 
construed  to  avoid  absurd  consequences.  What  could  be 
more  absurd  than  to  require  the  plaintiff  in  this  case  to 
raise  this  sum  of  money  and  pay  it  over  one  moment  to 
receive  it  back  the  next?  It  would  seem  like  a  most  un- 
reasonable requirement.  This  statute  cannot  receive  a 
literal  construction  to  include  this  case  in  the  light  of  the 
other  sections  mentioned,  which  would  conflict  therewith. 

By  the  clause  aforesaid  contained  in  §3017,  viz.,  '*on 
all  moneys  actually  made  and  paid  to  the  sheriff  on  execu- 
tion or  order  of  sale, ' '  the  legislature  seems  to  have  recog- 
nized that  a  sheriff  might  serve  executions  and  execute 
orders  of  sale  so  that  the  same  might  be  satisfied  and  per- 
formed without  actually  receiving  any  money,  as  in  this 
instance,  and  meant  to  exclude  all  such  cases  and  to  prohibit 
him  from  charging  any  commission  therefor.  This  seems 
clear  under  a  very  ordinary  rule  of  construction.  Words 
more  direct  and  certain  could  not  well  have  been  used, 
and  to  import  something  else  therein  than  that  which  is  so 
plainly  specified  is  to  say  practically  that  a  statute  cannot 
be  framed  to  cover  a  specific  thing  named  and  exclude 
others  not  mentioned. 

Nor  is  the  meaning  at  all  doubtful  as  to  what  service  the 
fee  was  provided  for.  It  is  for  handling  the  money.  The 
use  of  the  word  "percentage"  implies  this  also.  It  is  con- 
tended that  it  was  intended  to  pay  for  "crying  the  sale," 
but  if  such  were  the  purpose  it  is  likely  the  legislature 
would  have  provided  a  specific  sum,  for  that  service  is  the 
same  whether  the  property  sells  for  one  dollar  or  sixty 
thousand.  On  the  other  hand,  if  it  is  to  pay  for  the  re- 
sponsibility incurred  in  receiving  and  returning  the  money, 
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it  ia  an  apt  provision  requiring  payment  in  proportion  to 
the  risk  imposed.  If  it  was  so  intended,  §  3027  would  not 
be  applicable,  for  the  money  not  having  been  actually 
made  and  paid  no  service  was  rendered  to  which  it  could 
apply.  In  any  event  this  section  was  only  intended  to 
operate  where  there  is  no  provision  relating  to  the  subject, 
and  fees  are  expressly  provided  for  serving  executions. 

Being  of  the  opinion  that  a  sheriff  has  no  right  to  de- 
mand the  money  generally  in  such  cases,  we  have  attached 
no  importance  to  the  provision  contained  in  the  decree  di- 
recting him  to  receive  the  plaintiff's  bid  without  the  pay- 
ment thereof.  There  may  be  some  cases  which  conflict 
somewhat  with  the  foregoing  conclusions,  but  we  have 
found  none  directly  in  point,  and  the  weight  of  authority 
we  think  clearly  sustains  them.  Coletiixin  v.  Jiossy  14  Or. 
349  (12  Pac.  648);  Fiedddey  v.  Diserms,  26  Ohio  St.  312; 
Dawson  v,  Grafflin^  84  N.  C.  100;  Gordon  v.  Maupm^  10 
Mo.  352;  Foiolei^  v.  Pea/rce,  2  Eng.  28  (44  Am.  Dec.  626); 
Jacobs  V.  Turpin^  83  HI.  424. 

Appellant  claims  that  it  was  customary  to  collect  com- 
missions in  such  cases  under  a  like  statute  when  the  fees 
went  to  the  sheriff.  The  respondent  disputes  this,  and  we 
are  not  prepared  to  say  that  a  uniform  practice  prevailed 
throughout  the  territory  in  relation  thereto,  even  if  it 
should  be  conceded  as  of  governing  force,  if  it  was  the 
universal  custom  of  sheriffs  to  collect  commissions  in  such 
cases  under  tlje  former  fee  system. 

Judgment  affirmed. 

HoYT  and  Stiles,  JJ.,  concur. 
Dunbar,  C.  J.,  and  Anders,  J.,  dissent. 
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[No.  1372.    Decided  June  5, 1894.] 

Robert  Abernethy,  Appellant,  v.  The  Town  of  Medi- 
cal Lake,  Respondent, 

REINCORPOEATION     OF     ILLEGAL     TOWNS  —  VALIDATION     OF    CON- 
TRACTS—ISSUANCE  OF  IRREGULAR  WARRANTS  —  REMEDY. 

Under  the  act  of  March  9,  1893,  legalizing  the  reincorporation 
of  towns  theretofore  illegally  incorporated,  and  validating  the  con- 
tracts of  such  towns,  a  contract  to  pay  the  bondsmen  of  a  contractor 
for  finishing  the  grading  of  a  street,  which  the  contractor  had  failed 
to  complete  under  a  contract  providing  for  payment  at  the  expense 
of  abutting  property  owners,  is  a  binding  obligation  on  the  town. 

Where  a  claim  against  a  town  has  been  allowed,  and  irregular 
warrants  issued  therefor,  which  the  treasurer  refuses  to  pay,  the 
claimant  is  not  entitled  to  an  action  against  the  town  upon  the 
original  contract,  but  must  first  move  the  ministerial  officers,  by 
request  or  mandamus,  to  the  issuance  of  proper  warrants. 

Appeal  from  Superior  Court,  Spokane  Coimty. 

Prather  <fe  Danson,  for  appellaot. 
Jones,  Belt  cfe  Quinn,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  It  was  decided  in  Pullman  v,  Hungate,  8 
Wash.  519  (36  Pac.  483),  that  those  municipal  incorpora- 
tions which  were  declared  to  be  void  in  Territory  v,  Stew- 
art,  1  Wash.  98  (23  Pac.  406),  and  whose  attempted 
resuscitation  was  held  unsuccessful  in  Toion  of  Denver  v. 
Spokane  Falls,  7  Wash.  226  (34  Pac.  926),  had  been  le- 
gally established  as  corporations  by  the  act  of  March  9, 
1893  (Laws,  p.  183),  and  that  a  complaint  which  showed 
an  attempt  at  a  street  assessment  under  the  act  of  1890 
could  be  maintained  under  the  act  of  1893.  Pullman  v. 
Hungate  has  been  followed  in  several  other  cases,  and  it 
applies  in  this  case  where  there  was  a  contract  made  by  the 
town  to  pay  money,  instead  of  a  tax  or  assessment  levied 
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by  it.  The  town  in  territorial  days  took  steps  toward  the 
grading  of  a  street  at  the  expense  of  property  owners. 
The  contractor  failed  to  complete  the  work,  and  after  the 
reorganization  of  the  corporation  in  1890  the  council  pro- 
posed to  persons  who  had  been  bondsmen  of  the  contractor 
that  if  they  would  finish  the  work  the  town  would  accept 
it,  and  "ratify  the  indebtedness  incurred  on  said  street." 
The*  proposition  was  accepted,  the  work  completed  and  re- 
ported satisfactory,  and  an  ordinance  was  passed  declaring 
a  cei*tain  sum  to  be  indebtedness  of  the  town  in  favor  of 
plaintiff's  assignor.  Without  further  order  the  mayor  and 
clerk  issued  warrants,  the  payment  of  which  was  limited 
to  the  "Lefevre  street  grade  fund,"  but  there  was  no 
such  fund,  and  payment  has  been  refused  by  the  treasurer 
for  want  of  funds. 

The  authority  of  Pullman  v.  Hungate  must  decide  this 
case  on  the  main  point  of  the  plaintiff's  right  to  have  a  re- 
covery. The  act  of  1893  expressly  provides  that  all  con- 
tracts made  by  the  cities  and  towns  therein  legislated  for 
are  declared  legal  and  of  full  force  and  effect.  T|ie  under- 
tiiking  of  the  respondent  town  was  a  contract  which  the 
legislature  could  have  authorized  the  town  to  make,  and 
it  could  therefore  render  it  valid  afterward,  the  other  party 
consenting.  That,  under  the  act  of  1888  (Laws,  p.  221), 
streets  could  be  improved  only  at  the  expense  of  abutting 
owners  (if  such  in  fact  be  the  case),  can  have  no  effect  to 
restrict  the  payment  of  this  debt  to  a  ''grade  fund." 
The  contract  was  general  and  was  made  after  the  supposed 
valid  organization  under  the  act  of  1890,  which  authoiized 
the  council  to  expend  from  the  general  fund  any  sum  they 
deemed  necessary  for  the  improvement  of  streets.  (Laws, 
p.  206,  §  161,  proviso.)  A  contract  of  this  nature  must  be 
supposed  to  be  within  the  contemplation  of  the  act  of  1893. 

But  has  the  appellant  pursued  the  proper  remedy  ?  Find- 
ing against  the  respondent  on  the  main  proposition,  we  see 
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DO  necessity  for  advantage  to  grow  out  of  this  action. 
The  complaint  shows  a  settled  and  allowed  claim  against 
the  town,  and  the  issuance  of  slightly  irregular  warrants 
which  can,  upon  demand,  be  replaced  by  proper  general 
fund  warrants  of  the  same  dates.  These  can  be  had  upon 
application  to  the  mayor  and  clerk,  and,  if  they  refuse, 
mandamus  will  lie  to  compel  the  performance  of  their 
duty.  These  warrants  the  treasurer  must  pay  in  the  order 
of  their  issuance,  out  of  any  funds  coming  into  his  hands 
belonging  to  the  general  fund,  and  if  he  refuses  a  like  suit 
will  lie  against  him.  The  statutes  prescribe  how  munici- 
pal corporations  shall  pay  ordinary  contract  debts,  viz., 
by  the  issuance  of  a  warrant  payable  in  its  order,  with  in- 
terest from  date  of  presentation.  But  it  is  not  contem- 
plated that  the  owner  of  an  allowed  claim  shall  sue  the 
corporation  generally,  upon  the  original  contract,  when  the 
clerk  or  other  officer  refuses  to  issue  a  warrant;  nor  that 
the  holder  of  a  warrant  which  the  treasurer  declines  to  pay 
shall  get  a  judgment  upon  the  warrant.  Such  a  judgment, 
like  a  judgment  upon  a  claim  disallowed,  would  again  be 
settled  by  a  warrant,  and  take  its  turn  in  the  oixler  of 
payment.  The  contracting  powers  of  the  town  have  done 
all  they  can  by  the  making  of  the  contract  and  the  allow- 
ance of  the  claim;  it  is  the  ministerial  officers  who  are  now 
in  fault,  and  the  plaintiff  must  move  them  to  action  before 
he  is  entitled  to  any  other  remedy.  Dillon,  Mun.  Corp. 
(4th  ed.),  §§849,  850,  and  notes. 
Judgment  of  dismissal  affirmed. 

Dunbar,  C.  J.,  and  Anders  and  Scott,  JJ.,  concur. 

HoYT,  J.,  concurs  in  the  result. 
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[  No.  1348.    Decided  June  7,  1894.] 

James  S.  Stan8  et  al.^  Respondents^  v.  James  E.  Baitey  et 
aL,  Defendants^  Ellen  M.  Maltby  et  al,^  Appellants, 

APPEAL  BOND  —  COMMON  LAW  MARRIAGE  —  COMMUNITY  PROPERTY. 

Parties  joining  in  an  appeal  subsequent  to  the  original  notice,  as 
permitted  under  Laws  1893,  p.  121,  §5,*mu8t  file  an  appeal  bond  in 
addition  to  that  filed  by  the  parties  first  appealing. 

The  fact  that  a  man  and  woman  cohabited  together  in  the  State 
of  California,  without  assuming  the  marriage  relation,  does  not  con- 
stitute a  common  law  marriage,  according  to  the  laws  of  California, 
and  consequently  would  not  be  of  sufficient  validity  to  be  operative 
in  this  state  after  their  removal  here,  although  conducting  them- 
selves before  the  public  and  between  themselves  as  man  and  wife. 

There  being  no  common  law  marriage  in  this  state,  land  acquired 
with  the  earnings  of  a  man  and  woman  who  live  together  and  hold 
themselves  out  to  the  world  as  man  and  wife,  is  not  community 
property;  and.  if  no  trust  relation  be  established,  the  land  must  be 
regarded  as  belonging  to  the  one  in  whose  name  the  legal  title 
stands. 

Appeal  from,  Superior  Courts  Pierce  County, 

George  H,  Walker^  and  H.  W.  Lueders^  for  appellants. 
W,  W.  ZikenSj  and  Ira  A.  Tovm^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  Ellen  M.  Maltby  served  notice  of  an  appeal  in 
this  action  and  gave  security  therefor,  which  was  in  form 
an  undertaking  instead  of  a  bond.  Thereafter  appellants 
Owens  and  Loomis  undertook  to  join  in  said  appeal  by 
filing  with  the  clerk  of  the  superior  court  a  statement  that 
they  joined  therein,  in  pursuance  of  §  5,  Laws  1 893,  p.  121, 
but  executed  no  bond.  The  respondents  move  to  dismiss 
— as  to  Maltby  on  the  ground  that  an  undertaking  for 
costs  is  not  a  sufficient  compliance  with  the  statute  relating 
to  the  giving  of  a  bond,  and  as  to  Owens  and  Loomis  on 
the  ground  that  they  failed  to  give  any  security  whatever. 
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The  motion  is  denied  as  to  Maltb}'-  on  authority  of  Wilson 
V.  Morrdl^  6  Wash.  654  (32  Pac.  733),  where  the  question 
was  decided  adversely  to  respondents'  contention. 

As  to  Owens  and  Loomis,  we  think  respondents'  motion 
is  well  taken.  The  first  security  given  was  only  executed 
in  behalf  of  appellant  Maltby.  If  these  appellants  had 
joined  in  the  original  notice  of  appeal  they  would  have  had 
to  give  security.  Said  §5  provides  that  all  parties  who  so 
join  in  an  appeal  shall  be  liable  for  the  expenses  thereof 
and  for  costs  and  damages  to  the  same  extent  and  upon 
the  same  conditions  as  if  they  had  originally  joined  in  the 
notice.  The  joining  in  an  appeal  may  occasion  largely  in- 
creased costs.  New  points  may  be  raised  requiring  a  more 
voluminous  statement  and  a  more  voluminous  brief  on  the 
part  of  the  respondents,  for  which  the  respondents  are  en- 
titled to  security.  Aside  from  the  statute  we  could  not 
say  that  this  additional  burden  was  imposed  upon  the  sure- 
ties for  the  original  appellant,  for  it  is  clearly  outside  of 
the  terms  of  their  contract,  and  it  can  only  be  imposed 
upon  them  on  the  ground  that  at  the  time  they  became 
sureties  they  did  so  in  the  light  of  the  statute  which  pro- 
vided that  other  parties  might  join  in  the  appeal.  But 
this  statute  provides  that  such  parties  so  joining  shall  lie 
liable  for  the  costs  and  damages  upon  the  same  conditions 
as  if  they  had  originally  joined  in  the  notice.  One  of  these 
conditions  was  that  they  should  execute  a  bond  to  secure 
the  payment  thereof.  As  to  Owens  and  Loomis  the  ap- 
peal will  be  dismissed. 

Appellant  Maltby  during  the  times  herein  mentioned 
was  a  resident  of  the  State  of  New  York,  and  on  the  13th 
of  May,  1890,  she  purchased  of  Ca vender  &  Fowler,  loan 
brokers  of  Tacoma,  a  mortgage  for  S^l,500  on  lots  seven 
and  eight,  in  block  3219,  in  the  city  of  Tacoma,  paying 
therefor  the  sum  of  $1,500  and  accrued  interest.  This 
mortgage  was  executed  to  Cavender  &  Fowler  on  the  24th 
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day  of  March,  1890,  by  one  James  E.  Baitey,  in  whose 
name  the  legal  title  to  the  premises  stood.  Thei-eaf  ter  this 
suit  was  brought  by  the  plaintiffs,  claiming  to  be  successors 
in  interest  of  one  Henrietta  Baitey,  who  was  alleged  to 
have  l>een  the  real  owner  of  the  property,  it  being  claimed 
that  the  same  was  held  in  trust  for  her  by  said  James  £. 
Baitey,  and  that  appellant  had  notice  thereof.  The  case 
was  tried  upon  this  theory,  and  after  the  testimony  was  in 
the  court  indicated  to  the  plaintiffs  that  the  proofs  failed 
to  establish  a  trust,  and  the  only  issue  in  the  case  was  as  to 
whether  said  property  was  the  community  property  of  the 
said  James  E.  Baitey  and  Henrietta  Baitey,  and  suggested 
to  the  plaintiffs  that  the  complaint  he  amended  for  the 
purpose  of  trying  that  issue.  Whereupon  twenty  days  were 
allowed  the  plaintiffs  within  which  to  amend  their  com- 
plaint, which  they  did  by  inserting  an  allegation  as  follows: 

*'And  these  plaintiffs  further  allege,  that  on  or  about 
the  year  1881  the  said  Henrietta  Baitey,  deceased,  inter- 
married with  the  defendant,  James  E.  Baitey,  in  the  State 
of  California,  and  at  all  times  after  and  until  the  death  of 
said  Henrietta  Baitey,  on  the  2d  day  of  March,  1890,  the 
said  Henrietta  Baitey  and  the  said  James  E.  Baitey  lived 
and  cohabited  together  as  husband  and  wife,  and  the  prop- 
erty described  in  this  complaint  was  acquired  after  the 
marriage  of  the  said  Henrietta  E.  Baitey  and  the  said  James 
K.  Baitey  and  while  they  were  living  together  as  husband 
and  wife  in  the  State  of  Washington." 

The  evidence  already  taken  was  allowed  to  stand.  A 
marriage  license  and  certificate  of  marriage  were  introduced 
by  appellants  to  show  that  said  Henrietta  Baitey  had  l^en 
married  at  San  Francisco,  in  1880,  to  one  Nicholas  Olevas, 
who  was  then  living.  Technical  objections  were  raised  to 
their  admissibility,  which  we  do  not  deem  it  necessary  to 
decide,  as  will  appear  later.  There  was  testimony  aside 
from  this,  however,  to  show  that  she  had  been  married  to 
said  Olevas,  who  was  her  third  husband,  and  that  they  had 
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never  been  divorced.  James  E.  Baitey  first  became  ac- 
quainted with  said  Henrietta  Baitey  at  San  Francisco  in 
1880  or  1881,  while  she  was  keeping  a  lodging  house  there. 
He  was  a  sailor,  and  the  testimony  showed  that  while  in 
port  he  lived  and  cohabited  with  her  until  1883,  at  which 
time  he  came  to  Seattle,  to  which  place  she  subsequently 
followed  him.  There  was  no  evidence  of  any  marriage 
ceremony  having  been  performed  between  the  said  James 
E.  Baitey  and  Henrietta  Baitey  in  California  or  elsewhere. 

It  is  contended  by  respondents  that  there  is  no  sufficient 
proof  that  said  Henrietta  Baitey  ever  intermarried  with 
Nicholas  Olevas,  and  furthermore,  as  it  appeared  by  the 
proof  that  she  was  a  mulatto  and  Olevas  a  white  man,  that 
under  the  laws  of  California,  proof  of  which  was  made, 
marriages  between  white  persons  and  mulattoes  were  ille- 
gal. It  is  contended  that  said  James  E.  Baitey  and  Hen- 
rietta Baitey  became  husband  and  wife  by  virtue  of  a 
common  law  marriage,  which  was  good  in  the  State  of  Cal- 
ifornia, and  that  having  assumed  such  relationship  there, 
and  continued  it  thereafter  in  this  territory  and  state  up 
to  the  time  of  her  death,  they  were  husband  and  wife,  and, 
if  so,  the  proof  is  satisfactory  that  the  property  acquired 
was  the  community  property  of  said  parties. 

A  good  deal  of  proof  was  introduced  in  the  case  to  show 
that  said  pailies  had  always  held  themselves  out  as  hus- 
band and  wife  in  this  territory,  and  we  think  this  fact  was 
clearly  established,  but  we  regard  it  largely  immaterial,  as 
marriages  under  the  common  law  do  not,  and  did  not,  obtain 
here,  and  it  was  only  relevant  as  some  evidence  of  a  prior 
marriage.  There  is  no  proof  of  any  agreement  having 
been  entered  into  between  said  parties  to  take  each  other 
as  husband  and  wife  in  the  state  of  California,  and  abso- 
lutely no  proof  that  they  ever  held  each  other  out  to  the 
community  there  as  husband  and  wife.  Also  it  seems 
to  us  immaterial  whether  or  not  the  previous  marriage  be- 
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tween  Henrietta  Baitey  and  Olevas  was  a  valid  marriage, 
for  it  appears  that  James  E.  Baitey  understood  that  she 
was  the  wife  of  said  Olevas  while  he  was  associated  with 
her  in  California.  This  was  sufficient  to  rebut  the  pre- 
sumption of  any  agreement  to  take  each  other  as  husband 
and  wife  in  that  state,  if  one  could  obtain  from  the  proof 
offered,  regardless  of  the  fact  as  to  whether  she  and  Olevas 
were  lawfully  married.  The  proof  shows  nothing  more 
than  a  mere  illicit  intercourse  and  connection  between  said 
James  E.  Baitey  and  Henrietta  Baitey  in  the  state  of  Cali- 
fornia. The  bare  fact  that  they  cohabited  there  appeal's, 
but  this  was  insufficient,  standing  alone,  to  establish  a  com- 
mon law  marriage.  Their  subsequent  conduct  in  this  ter- 
ritory and  state,  where  they  openly  assumed  the  relations 
of  husband  and  wife,  was  of  no  avail,  and  we  are  con- 
strained to  find  from  the  testimony  that  Henrietta  Baitey 
was  never  the  wife  of  James  E.  Baitey. 

But  the  respondents  contend  that  although  said  parties 
were  not  husband  and  wife,  we  should  find  for  the  plaint- 
iffs on  the  ground  that  the  real  estate  in  question  was  pur- 
chased with  the  funds  of  Henrietta  Baitey,  and  that  James 
E.  Baitey  held  the  legal  title  thereof  in  trust  for  her.  The 
appellant  insists  that  question  is  not  in  the  case  under  its 
present  aspect.  However  this  may  be,  we  are  satisfied, 
from  an  examination  of  the  testimony,  with  the  finding  of 
the  lower  court,  that  there  was  not  sufficient  evidence  to 
establish  a  trust  relation.  Consequently  the  judgment  of 
the  court,  finding  that  the  real  estate  in  question  was  the 
community  property  of  said  James  E.  Baitey  and  Hen- 
rietta Baitey  must  be  reversed. 

Dunbar,  C.  J.,  and  Hoyt  and  Anders,  JJ.,  concur. 
Stiles,  J.,  not  sitting. 
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Edna  L.  Mitchell,  by  her  Guardian  ad  litem^  Emily  H. 
9  12U  Mitchell^  Respondents  v.   The  Tacoma  Railway  and 

Motor  Company,  Appellant. 


STREET  railways — ACCIDENT  AT  CROSSING  —  NEGLIGENCE  AND 
CONTRIBUTORY  NEGLIGENCE  —  INSTRUCTIONS  —  IMPROPER  ARGU- 
MENT. 

Id  an  action  against  a  motor  company  for  negligently  running 
over  a  child  of  tender  years  on  or  near  a  crossing,  defendant  is  not 
entitled  to  a  non-suit  on  the  ground  of  the  insufficiency  of  the  evi- 
dence when  there  is  evidence  showing  that  the  gripman  did  not 
keep  such  a  lookout  as  the  circumstances  demanded,  nor  give  any 
warning  of  approach,  and  that,  after  discovering  the  child  on  the 
track,  the  car  might  have  been  stopped  sooner,  if  the  brakes  had 
been  in  proper  condition. 

In  an  action  for  damages  against  a  motor  company,  where  one 
of  the  issues  is  that  plaintiff  was  guilty  of  contributory  negligence 
in  suddenly  running  in  front  of  the  car  while  it  was  in  motion,  it  is 
misleading  to  charge  the  jury  that  "all  persons  have  a  right  to  be 
on  and  pass  along  the  street,  and  one  is  not  a  trespasser  because  he 
happens  to  be  on  the  line  or  track  of  a  street  car." 

In  such  an  action  instructions  are  erroneous  which  ignore  the 
question  of  the  contributory  negligence  of  plaintiff,  while  they  em- 
phasize the  fact  that  plaintiff  vvas  a  child  of  tender  years,  and  not 
chargeable  with  the  same  care  as  adults,  but  that  defendant  was 
chargeable  with  a  greater  degree  of  care  toward  children,  and  what 
would  not  be  negligence  toward  an  adult  might  be  in  the  case  of  a 
child  of  tender  years. 

Where  one  of  the  parties  to  an  action  asks  the  court  for  instruc- 
tions on  the  whole  case,  and  the  court  charges  as  requested,  the 
errors  of  incompleteness  therein  are  imputable  to  the  party  request- 
ing the  instructions,  and  a  failure  of  his  opponent  to  ask  for  more 
specific  instructions  is  not  a  waiver  of  the  error. 

In  an  action  to  recover  for  injuries  received  through  the  alleged 
negligence  of  defendant,  it  is  error  to  refuse  defendant's  request 
for  a  charge  to  the  jury  that,  if  it  appeared  from  the  evidence  that 
the  injury  to  the  plaintiff  may  have  been  the  result  of  either  mere 
accident  or  of  negligence  on  the  part  of  defendant,  no  recover}'  could 
l)e  had. 

In  such  an  action  instructions  were  properly  refused  which  re- 
quested the  court  to  charge  that  certain  facts  would  be  no  evidence 
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of  negligence  or  that  other  facts  would  be  evidence  of  contributory 
negligence,  as  it  is  generally  a  question  to  be  determined  by  the 
jury  whether  certain  facts  do  or  do  not  constitute  negligence. 

It  is  not  negligence  per  se  to  be  upon  a  railway  track  at  a  place 
other  than  that  where  pedestrians  usually  cross  the  street;  nor  does 
the  fact  that  injury  was  received  while  engaged  in  playing  on  the 
street  constitute  negligence  per  ae. 

Where  a  party  to  an  action  employs  the  usual  means  to  procure 
the  attendance  of  an  important  witness,  but  fails,  the  adverse  party 
has  no  right  to  comment  dn  his  absence  to  the  prejudice  of  the  party 
failing  to  call  him. 

Appeal  from  Superior  Courts  Pierce  County, 

Crowley  <&  Sullivan,  for  appellant. 

Be7}  Sheeks  {F.  G,  Merrill^  of  counsel),  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J.  —  On  April  27,  1892,  the  appellant  was  the 
owner  of  a  cable  car  line,  and  was  operating  the  same  on 
certain  streets  in  the  city  of  Tacoma,  one  of  which  was 
Thirteenth  street. 

It  appears  that  Thirteenth  street  crosses  Tacoma  avenue 
on  a  level,  but  from  the  eastern  side  of  the  avenue  it  sud- 
denly descends,  causing  a  steep  grade  upon  the  line  of  the 
railway  at  that  place.  On  the  day  above  mentioned,  the 
I'espondent,  a  girl  of  the  age  of  eight  years  and  four  months, 
while  on  Thirteenth  street  at  or  below  the  crossing  on  Ta- 
coma avenue,  was  struck,  knocked  down  and  shoved  along 
the  track  for  some  distance  by  one  of  appellant's  cars  which 
was  passing  eastward  down  Thirteenth  street,  and  thereby 
severely  injured.  Subsequently  this  action  was  instituted 
to  recover  damages  for  the  injuries  thus  received  and  which 
the  plaintiff  claimed  were  caused  by  the  negligence  of  the 
defendant.  The  alleged  negligence  is  set  forth  in  the  com- 
plaint as  follows:  That  on  the  twenty-seventh  day  of  April, 
A.  D.  1892,  the  plaintiff  was  traveling  on  said  Thirteenth 
street,  where  the  said  street  and  the  said  cable  line  crossed 


122         MITCHELL  v.  TACOMA  RY.  &  MOTOR  CO. 

Opinion  of  the  Court — Anders,  J.  [9  Wash. 

Tacoma  avenue,  and  while  plaintiff  was  on  said  street,  the 
defendant  carelessly  and  negligently  caused  one  of  its  cable 
cars  to  pass  rapidly  over  its  said  track  along  said  street, 
and  negligently  and  carelessly  omitted  its  duty  while  pass- 
ing said  crossing  to  give  any  signal  by  ringing  the  bell,  or 
to  keep  watch  for  persons  on  the  street,  and  negligently  and 
carelessly  omitted  its  duty  to  have  its  said  car  so  con- 
structed, equipped,  controlled  and  managed  that  it  could 
be  stopped  in  case  of  a  possible  accident  within  a  reason- 
able distance;  that  in  consequence  thereof  the  car  struck 
the  said  plaintiff  and  knocked  her  down,  and  dragged  her 
along  its  track  for  a  distance  of  sixty-eight  feet  before  the 
said  car  was  or  could  be  stopped,  whereby  plaintiff's  head 
and  face  were  bruised,  injured,  permanently  disfigured,  and 
other  serious  injuries  inflicted  on  her  body. 

These  averments  of  the  complaint  were  denied  in  the 
answer  of  the  defendant,  and  the  defendant  affirmatively 
alleged  that  on  said  date  the  plaintiff  carelessly  and  negli- 
gently at  a  point  on  said  Thirteenth  street,  where  the  same 
is  very  steep,  and  the  grade  heavy,  ran  in  front  of  the 
cable  car  of  defendant  then  being  operated  upon  its  said 
line  of  street  railway,  and  was  struck  by  said  car  without 
any  fault  or  negligence  on  the  part  of  the  defendant  or  its 
servants,  agents  or  employes,  and  that  defendant  did  not 
and  could  not  see  plaintiff  in  time  to  stop  said  cable  car 
on  said  grade  and  prevent  the  same  from  striking  her;  and 
averred  that  the  plaintiff,  Edna  L.  Mitchell,  darted  on  to 
said  track  in  front  of  said  car  suddenly  and  while  it  was 
so  close  to  her,  and  while  the  car  was  in  motion,  that  the 
same  could  not  be  stopped  in  time  to  avoid  striking  her. 
It  was  further  alleged  in  the  answer  that  the  injuries  com- 
plained of  were  occasioned  solely  by  reason  of  the  careless- 
ness and  negligence  of  the  plaintiff,  and  the  carelessness 
and  negligence  of  her  parents  and  guardians,  in  allowing 
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her  to  play  on  said  street,  and  without  any  fault,  negli- 
gence or  want  of  care  on  the  part  of  the  defendant. 

A  trial  was  had  upon  the  issues  thus  formed  by  the 
pleadings,  and  a  verdict  was  returned  by  the  jury  in  favor 
of  the  plaintiff.  A  motion  for  a  new  trial  was  duly  filed 
by  the  defendant  and  denied  by  the  court,  whereupon 
judgment  was  entered  upon  the  verdict  against  the  defend- 
ant for  the  sum  of  $12,000. 

At  the  close  of  the  testimony  counsel  for  the  defendant 
requested  the  court  to  instruct  the  jury  to  return  a  verdict 
for  the  defendant,  which  request  the  court  refused,  and 
this  ruling  of  the  court  is  assigned  as  error.  It  was  a  dis- 
puted question  at  the  trial  whether,  when  the  plaintiff  was 
struck  by  defendant's  car,  she  was  on  the  cross  walk  on 
Tacoma  avenue  or  on  Thirteenth  street  below  the  crossing 
provided  for  pedestrians.  Some  of  the  witnesses  thought 
the  accident  occurred  at  the  former  place  while  others 
were  equally  positive  that  it  happened  at  the  latter.  But 
there  is  no  dispute  that  the  respondent,  when  struck,  was 
standing  on  or  near  the  car  track,  and  was  knocked  down 
in  front  of  the  car  and  that  a  portion  of  the  car  passed 
over  her  before  it  was  stopped.  The  testimony  discloses 
that  the  car  first  struck  the  respondent  either  upon  her 
back  or  her  side,  but  when  she  was  extricated  from  be- 
neath the  car  it  was  discovered  that  her  skull  was  fract- 
ured, and  one  side  of  her  face  very  seriously  mangled  and 
torn,  and  that  there  was  a  pool  of  blood  upon  the  track 
about  seven  or  eight  feet  above  where  she  was  picked  up. 
It  is  therefore  almost  certain  that  the  principal  injuries  re- 
ceived by  the  respondent  were  not  inflicted  until  the  car 
had  moved  some  distance  after  first  striking  her.  Accord- 
ing to  the  testimony  of  the  conductor  the  car  was  stopped 
fifty-four  feet  l)elow  the  crown  of  the  hill,  or  lower  side  of 
Tacoma  avenue,  and  twenty-eight  feet  from  the  point 
where  it  first  came  in  contact  with  the  respondent.     And 
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Harvey  Johnson,  one  of  the  respondent's  witnesses,  who 
was  on  the  sidewalk  on  Thirteenth  street  just  below  the 
avenue,  and  who  started  down  the  hill  at  the  same  time 
the  car  did,  says  he  saw  the  occurrence  and  that  the  girl 
was  struck  by  the  car  on  Thirteenth  street  about  twenty- 
five  or  thirty  feet  below  the  crossing.  On  the  other  hand, 
the  respondent  claims  that  she  was  on  the  crossing  on 
Tacoma  avenue  when  she  was  struck,  and  in  this  she  is 
corroborated  by  two  other  witnesses  who  saw  the  collision 
but  were  at  the  time  a  considerable  distance  from  where  it 
occurred.  The  exact  place  of  the  accident,  however,  is 
material  only  in  so  far  as  it  may  affect  the  question  of 
whether  or  not  the  appellant  was  exercising  due  cai*e  and 
caution  at  the  time  it  happened.  The  care  required  of 
those  operating  street  cars  is  such  as  ordinarily  cautious 
and  prudent  men  would  exercise  under  like  conditions  and 
circumstances,  and  is  proportioned  to  the  danger  to  be 
guarded  against,  and  the  fatal  consequences  which  are 
likely  to  result  if  it  is  omitted.  And  hence  a  greater  de- 
gree of  vigilance  and  caution  is  exacted  at  street  crossings 
and  places  known  to  be  frequented  by  persons  generally, 
and  especially  by  children,  than  at  places  where  danger  of 
injury  is  not  so  apparent.  Now,  it  is  contended  on  behalf 
of  the  appellant  that  no  matter  at  which  of  the  two  places 
described  by  the  various  witnesses  the  accident  occurred, 
the  evidence  is  wholly  insuflScient  to  sustain  any  of  the  al 
legations  of  negligence  contained  in  the  complaint,  and 
that  therefore  it  was  manifest  error  to  refuse  the  request 
to  direct  a  verdict  for  the  defendant. 

But,  after  a  careful  consideration  of  all  of  the  testimony 
and  circumstances  in  the  case,  and  giving  the  respondent 
the  benefit  of  all  just  inferences  that  might  be  drawn  there- 
from in  her  favor,  as  we  are  required  to  do  under  the  well 
established  rule  of  law  in  such  cases,  we  have  concluded, 
though  not  without  some  degree  of  hesitation,  that  the  re- 
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quest  was  properly  refused.  There  is  some  evidence  tend- 
ing to  show  that  the  gripman  at  and  just  below  the  crossing 
of  the  avenue  did  not  keep  such  a  lookout  in  front  of  his 
car  as  the  place  and  circumstances  demanded,  and  that  he 
might  have  stopped  the  car,  if  the  brakes  were  in  proper 
condition,  sooner  than  he  did.  It  appears  that  he  did  not 
see  the  respondent  until  the  car  was  within  about  live  feet 
from  her,  though  one  of  the  witnesses  stated  that  she  might 
have  been  seen  for  a  distance  of  thirty-five  feet.  And 
although  he  ''hallooed"  and  applied  the  brakes  as  soon 
as  he  discovered  the  girl  near  the  track,  the  car  almost  in- 
stantly struck  her  and  threw  her  forward  on  the  track 
about  eight  feet,  and  afterwards  ran  from  twenty-eight  to 
sixty  feet  before  it  was  stopped.  Whether,  under  all  of 
the  circumstances,  including  the  fact  that  the  respondent 
was  seen  by  the  conductor  and  gripman  playing  ''tag" 
with  another  little  girl,  and  running  back  and  forth  to  and 
from  the  car  track,  the  injury  might  have  been  averted  by 
the  exercise  of  reasonable  diligence  and  watchfulness  on 
the  part  of  the  appellant's  employes,  and  whether  the  re- 
spondent was  guilty  of  contributory  negligence  in  placing 
herself  in  dangerous  proximity  to  the  track  without  seeing 
the  approach  of  the  car,  were  questions  which,  we  think, 
were  properly  submitted  to  the  consideration  of  the  jury. 
It  does  not  appear  from  the  evidence  that  there  was 
any  municipal  ordinance  requiring  the  ringing  of  a  bell  at 
street  crossings,  or  elsewhere,  by  street  railway  companies 
in  the  city  of  Tacoma,  but  it  does  not  necessarily  follow 
that,  under  no  circumstances,  the  omission  to  do  so  would 
constitute  negligence.  It  is  the  duty  of  those  having 
charge  of  street  cars  to  give  warning  of  their  approach  to 
all  persons  who  may  be  dangerously  near  the  cars,  and 
especially  those  who  may  not  be  aware  of  their  presence, 
whether  required  so  to  do  by  ordinance  or  not,  and  a  fail- 
ure to  give  such  warning  will  render  the  company  liable 
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for  injuries  resulting  therefrom.  Elliott,  Roads  and  Streets, 
p.  586. 

The  next  ground  urged  by  the  appellant  for  the  reversal 
of  the  judgment  is  that  the  court  erred  in  giving  certain 
instructions  to  the  jury  at  the  request  of  the  plaintiff. 
The  following  are  those  especially  complained  of: 

''1.  All  persons  have  a  right  to  be  on  and  pass  along 
the  streets,  and  one  is  not  a  trespasser  because  he  happens 
to  be  on  the  line  or  track  of  a  street  car. ' ' 

"3.  In  determining  whether  the  plaintiff  or  defendant 
was  guilty  of  negligence,  if  either  of  them  was,  you  should 
tiike  into  consideration  the  age  and  intelligence  of  the 
plaintiff.  The  law  does  not  requira  the  same  degree  of 
caution  from  a  child  of  tender  years  as  would  under  like 
circumstances  be  required  of  an  adult;  but  the  degree  of 
caution  required  is  to  be  determined  by  the  maturity  and 
capacity  of  the  child.  So  that  what  you  might  consider 
under  the  same  or  similar  circumstances  would  be  negli- 
gence on  the  part  of  a  grown  person  would  not  necessarily 
be  so  considered  by  you  in  case  of  a  child  of  tender  years. " 

"4.  If  you  find  that  the  contributory  negligence  of  the 
plaintiff  did  not  cause  the  injury,  and  you  come  to  con- 
sider whether  or  not  the  injury  was  caused  by  the  negli- 
gence of  the  defendant,  you  should  take  into  consideration, 
not  only  the  age  and  capacity  of  the  child,  but  also  the 
nature  and  character  of  the  line  of  cars  the  defendant  was 
operating  as  being  dangerous  or  otherwise  to  persons  on 
the  streets.  The  law  requires  those  operating  dangerous 
implements  to  exercise  vigilance,  care  and  caution,  and 
especially  at  such  places  as  are  known  to  be  freijuented  by 
persons  generally.  The  law  requires  greater  care  and  cau- 
tion towards  a  child  of  tender  years  than  it  does  towards 
an  adult;  so  that  what  you  (night  not  consider  negligence 
towards  a  grown  person  you  might  consider  negligence  to- 
wards a  child  of  tender  years." 

We  entertain  no  doubt  of  the  correctness  of  the  propo- 
sitions of  law  contained  in  the  first  of  these  instructions,  ab- 
stractly considered,  but  we  are  nevertheless  of  the  opinion 
that  the  instruction,  without  any  qualification  or  any  ex- 
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planation  of  the  relative  duties  of  the  railway  company  and 
of  the  plaintiff,  was  misleading  and  may  have  been  highly 
prejudical  to  the  defendant. 

It  was  not  claimed  by  the  defendant  that  the  plaintiff 
was  a  trespasser  upon  its  track,  or  that  i»he  had  not  a  right 
to  be  on  and  pass  along  the  street,  but  it  was  claimed  that 
she  was  guilty  of  contributory  negligence  in  suddenly  run- 
ning in  front  of  the  car  while  it  was  in  motion,  and  so  near 
to  it  that  it  could  not  be  stopped  before  striking  her. 

The  testimony  of  the  plaintiff  hei'self  showed  that  she 
was  playing  '^tag''  in  the  street,  and  ran  out  to  the  track, 
and  stopped  to  look  for  her  playmate  just  prior  to  the  ac- 
cident, and  there  was  also  other  testimony  to  the  same 
effect.  And  the  conductor  of  the  car  testified  that  the 
plaintiff,  unexpectedly  to  him,  jumped  in  front  of  the  car 
as  quick  as  lightning.  But  no  instructions  were  given  to 
the  jury  as  to  what  acts,  if  any,  on  the  part  of  the  plaintiff 
would  constitute  contributory  negligence,  and  the  jury 
might  well  have  inferred,  from  the  clear  and  positive  lan- 
guage used  in  this  instruction,  that  the  plaintiff  would  not 
be  guilty  of  negligence  in  being  upon  the  track  of  defend- 
ant's railway,  even  if  they  believed  that  she  voluntarily 
^^jumped''  immediately  in  front  of  an  approaching  car. 

The  third  and  fourth  instructions  are  also  faulty,  not  es- 
pecially because  they  do  not  state  the  law  correctly  as  far 
as  they  go,  but  because  they  do  not  go  far  enough  in  some 
particulars.  They  are  too  general  to  furnish  proper  guides 
for  the  jury.  It  is  undoubtedly  true  that  the  law  does  not 
require  the  same  degree  of  caution  from  a  child  of  tender 
years  as  would,  under  like  circumstances,  be  required  of  an 
adult,  and  that  the  degree  of  caution  required  is  to  be  de- 
termined by  the  maturity  and  capacity  of  the  child.  But 
it  was  not  alone  necessary  for  the  jury  to  ascertain  the  ca- 
pacity of  the  plaintiff  to  observe  and  avoid  danger.  It 
was  equally  necessary  to  know  whether  or  not  she  made 


128  MITCHELL  v.  TACOMA  RY.  &  MOTOR  CO. 

Opinion  of  the  Court — Anders.  J.  [9  Wash. 

such  use  of  that  capacity  as  the  law  required,  and  the  in- 
structions furnished  no  rule  by  which  that  fact  was  to  be 
determined.  The  plaintiff  was  bound  to  use  the  care  and 
caution  which  under  the  circumstances  might  be  reasonably 
expected  of  one  of  her  age  and  capacity,  and  the  court 
should  have  so  instructed  the  jury.  Eswin  v.  St.  Louis^ 
etc,  Ry.  Co.,  96  Mo.  290  (9  S.  W.  577);  Barr  v.  Kansas 
City,  106  Mo.  560  (16  S.  W.  483). 

While  the  duties  of  the  company  were  clearly  and  ex- 
plicitly set  forth,  in  general  terms,  in  the  fourth  instruc- 
tion, and  the  jury  were  told  that  the  law  requires  greater 
care  and  caution  towards  a  child  of  tender  years  than  it 
does  towards  an  adult,  and  that  what  might  not  be  consid- 
ered negligence  towards  a  grown  person  might  be  consid- 
ered negligence  towards  a  child  of  tender  years,  the  jury 
were  given  no  criterion  by  which  to  determine  whether  the 
defendant  exercised  proper  care  and  caution  under  the  cir- 
cumstances of  this  particular  case.  It  is  obvious  that  more 
care  would  be  required  from  persons  operating  street  cara 
towards  a  child  of  the  age  of  two  years  who  might  be  on 
or  near  the  track  than  would  be  required  towards  one  of 
the  age  of  eight  or  ten  years,  and  hence  the  care  and  cau- 
tion required  towards  any  particular  child  is  proportioned 
to  its  age  and  its  apparent  want  of  capacity  to  take  care 
of  itself.  If,  therefore,  the  defendant  was  guilty  of  negli- 
gence it  was  not  merely  because  the  law  imposed  upon  it 
the  exercise  of  a  greater  degree  of  care  toward  children  of 
tender  years  than  towards  adults,  but  because  it  failed  to 
discharge  its  duty  towards  this  very  child,  and  that  duty 
was  to  exercise  ordinary  care,  vigilance  and  caution  to 
prevent  injury  to  her  by  its  cars,  taking  into  consideration 
her  age  and  apparent  maturity  and  capacity.  The  court 
charged  the  jury  generally  that  if  the  plaintiff  was  guilty 
of  contributory  negligence  she  could  not  recover,  and  that 
and  the  first,  third  and  fourth  instructions  were  the  only 
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ones  given  by  the  court  touching  the  negligence  of  either 
party.  In  them  the  duties  imposed  by  the  law  upon  street 
railway  companies  are  clearly  and  unequivocally  indicated, 
but  the  charore  nowhere  suggests  or  states  that  there  was 
any  duty  whatever  resting  upon  the  plaintiff.  The  plaint- 
iff's theory  of  the  case  was  thus  made  prominent  before 
the  jury  while  that  of  the  defendant  was  measurably  con- 
cealed. The  question  of  the  contributory  negligence  of 
the  plaintiff  was  op^  of  vital  importance  on  the  trial  of  this 
case,  and  should  have  been  fully,  fairly  and  intelligently 
submitted  to  the  jury. 

But  the  learned  counsel  for  the  respondent  insists  that 
at  most  the  instructions  given  were  incomplete  merely,  and 
did  not  amount  to  a  positive  misdirection,  and  that  they 
therefore  afford  no  grounds  for  reversal  for  the  reason  that 
the  court  was  not  requested  to  make  them  more  specific. 
The  principle  contended  for  is  a  sound  and  reasonable  one, 
and  has  often  been  justly  recognized  and  applied  by  the 
courts;  generally,  however,  in  cases  where  the  trial  judge 
did  not,  of  his  own  motion,  instruct  the  jury  upon  every 
c|uestion  raised  by  the  evidence.  In  such  cases  it  is  the 
duty  of  the  party  claiming  to  have  been  injured  to  request 
proper  supplementary  instructions.  But  in  this  case  we 
do  not  think  the  learned  counsel  for  the  respondent  is  en- 
titled to  the  benefit  of  the  rule  he  invokes.  He  asked  for 
instructions  on  the  whole  case,  and  the  court  charged  the 
jury  as  requested,  and  hence  all  errors  therein  are  imput- 
able to  the  respondent,  rather  than  to  the  appellant.  And, 
besides,  the  errors  indicated  were  not  altogether  unchal- 
lenged, and  cannot  therefore  be  attributed  to  mere  over- 
sight. Having  undertaken  to  present  the  law  applicable  to 
both  sides  of  the  case,  it  was  the  respondent's  duty  to  do 
so  as  fully  and  impartially  for  one  side  as  for  the  other, 
which,  as  we  have  seen,  was  not  done. 

Error  is  also  predicated  upon  the  refusal  of  the  court  to 
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give  certain  instructions  requested  by  the  defendant.  On 
account  of  the  great  number  of  these  requests,  we  find  it 
impracticable  to  set  them  all  out  here  in  hcec  verba^  and 
therefore  content  ourselves  with  a  somewhat  general  dis- 
cussion of  the  points  raised  by  them.  The  first  request 
was  for  a  verdict,  and  has  been  disposed  of  already.  The 
third  instruction  was  to  the  effect  that  if  it  appeared  from 
the  evidence  that  the  injury  to  the  plaintiff  may  have  been 
the  result  of  either  mere  accident  or  ot  negligence  on  the 
part  of  the  defendant,  no  recovery  could  be  had,  as  in  such 
case  there  would  not  be  a  preponderance  of  proof  showing 
negligence  on  the  part  of  the  company.  We  think  this  re- 
quest was  proper,  and  should  have  been  given.  Negligence 
will  not  be  presumed,  but  must  be  proved  as  alleged,  and 
is  not  made  out  merely  by  showing  a  state  of  facts  which 
tend  equally  to  prove  negligence  or  mere  accident. 

The  fourth  request  was  properly  refused  for  the  reason 
that  it,  in  effect,  told  the  jury  that  the  defendant  owed  the 
plaintiff  no  other  duty  than  to  warn  her  to  keep  off  the 
track  by  shouting  to  her  immediately  before  she  got  upon 
the  track  and  was  struck  by  the  car.  The  question  whether 
the  defendant  was  in  the  exercise  of  due  care  at  and  before 
the  plaintiff  was  struck  was  one  for  the  jury  to  determine 
from  all  the  evidence.  Whether  certain  facts  do  or  do  not 
constitute  negligence  is  generally  a  question  to  be  deter- 
mined by  the  jury  and  not  by  the  court,  though  we  do  not 
wish  to  be  understood  as  saying  that  this  is  a  universal 
rule.  And,  hence,  many  of  the  requests  which  asked  to 
have  the  jury  directed  that  certain  facts  would  be  no  evi- 
dence of  negligence  were  properly  refused.  Instructions 
5,  7,  8,  13,  14  and  16  were  of  this  character.  It  may  or 
may  not  be  evidence  of  negligence  not  to  ring  a  bell  at  a 
particular  time  or  place,  or  not  to  slacken  the  speed  of  the 
car,  or  not  to  anticipate  that  a  person  would  attempt  to 
cross  the  track  in  front  of  a  moving  car.     But  these  were 
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all  questions  for  the  jury  under  the  circumstances  of  this 
case. 

It  is  not  proper  to  charge  juries  with  respect  to  the  facts, 
and  counsel  for  the  respondent  contends,  and  not  wholly 
without  reason,  that  requests  19,  20  and  21  were  objection- 
able on  that  ground.  But  however  that  may  be,  we  think 
it  would  have  been  error  to  have  given  them  precisely  as 
tendered.  For  while  it  is  true  that  there  was  no  positive 
testimony  showing  that  the  brakes  or  grip  upon  the  car 
which  struck  the  respondent  were  out  of  repair,  or  that  the' 
car  was  so  constructed  and  equipped  that  it  could  not  be 
stopped  in  case  of  an  accident  within  a  reasonable  distance, 
yet  it  would  not  have  been  strictly  correct  to  have  told  the 
jury  that  there  was  no  evidence  at  ail  tending  to  establish 
these  facts.  The  mere  circumstance  that  the  car  ran  an 
unusual  distance  before  it  was  stopped  was  some  evidence 
either  of  improper  management  or  that  it  was  out  of  re- 
pair, or  that  the  brakes  were  defective. 

It  is  claimed  by  appellant  that,  inasmuch  as  the  evidence 
discloses  that  the  plaintiff  was  familiar  with  the  operation 
of  street  cars  and  knew  that  the  cars  of  the  defendant  were 
fre<iuently  passing  down  Thirteenth  street,  she  was  guilty 
of  contributory  negligence  if  she  attempted  to  cross  the 
street  over  the  track  without  looking  to  see  whether  or 
not  there  was  a  car  approaching,  and  that  the  court  there- 
fore erred  in  not  giving  the  jury  the  tenth  instruction 
asked  for  by  defendant.  Ordinary  prudence  and  common 
sense  suggest  to  every  one,  who  is  aware  of  the  present 
character  and  operation  of  street  cars,  that  it  is  dangerous 
to  pass  immediately  in  front  of  them  while  in  motion,  and 
one  who  does  so,  without  looking  or  listening,  when  if  he 
had  looked  and  listened  he  could  have  discovered  the  car, 
is  presumptively  guilty  of  negligence.  See  Booth,  Street 
Railway  Law,  §312,  and  cases  cited.  But  the  request 
under  consideration,  although  based   upon  this  doctrine. 
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was  rightfully  refused  for  the  reason  that  it  was  for  the 
jury, .and  not  the  court,  to  judge  what  the  knowledge  of 
the  plaintiff  was  as  to  the  character  and  movement  of  the 
cars. 

We  perceive  no  valid  objection  to  the  ninth  instruction 
requested  by  the  defendant,  but  the  sixteenth  and  seven- 
teenth, as  well  as  the  sixth,  were  properly  withheld  from 
the  jury.  It  was  not  negligence  pet'  se  to  be  upon  the 
railway  track  at  a  place  other  than  that  where  pedestrians 
usually  crossed  the  street,  as  suggested  in  the  seventeenth 
request,  because  all  persons  have  a  right  to  cross  a  public 
street  at  any  place.  Nor  was  the  plaintiff  necessarily  de- 
prived of  a  recovery  because  she  was  injured  while  engaged 
in  playing  on  the  street,  as  was  implied  in  the  sixth  re- 
quest. See  DoTiaho  v.  Vulcan  Iron  Woi^ks^  75  Mo.  401; 
McGuire  v.  Spence,  91  N.  Y.  303. 

It  appears  that  Metcalf,  the  gripman  who  was  on  the 
car  at  the  time  the  plaintiff  was  injured,  was  not  present 
at  the  trial,  but  it  also  appears  that  he  was  subpoenaed  in 
a  distant  county,  and  failed  and  refused  to  attend  the  trial 
and  testify  as  a  witness  for  the  defendant.  In  their  argu- 
ment to  the  jury  counsel  for  the  plaintiff  commented  on 
the  absence  of  Metcalf  and  asserted,  in  effect,  that  the 
company  might  in  some  way  have  secured  his  attendance, 
if  it  believed  that  his  testimony  would  be  favorable  to  the 
defense.  The  defendant,  by  its  attorneys,  objected  to  the 
remarks  of  plaintiff^ s  counsel,  whereupon  the  court  directed 
counsel  to  confine  himself  to  the  testimony,  and  to  proceed 
no  further  with  his  argument  on  that  point. 

At  the  close  of  the  trial  the  defendant  requested  the 
court  to  instruct  the  jury  that,  "the  fact  that  Metcalf,  the 
gripman  who  was  on  the  car  at  the  time  Edna  Mitchell 
was  injured,  was  not  present  and  did  not  testify  as  a  wit- 
ness in  the  trial  of  this  action,  cannot  be  considered  by  you 
as  a  circumstance  either  favorable  or  unfavorable  to  the 
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plaintiff  or  to  the  defendant."  The  court  refused  to  so 
charge  the  jury,  and  the  defendant  excepted.  We  are  of 
the  opinion  that,  under  the  circumstances  mentioned,  the 
instruction  should  have  been  given.  It  may  be  stated  as 
a  general  rule  that  counsel  has  a  right  to  comment  on  the 
fact  that  a  person  who  has  been  shown  to  be  an  important 
witness  for  the  adverse  party,  and  within  reach,  was  not 
called  on  his  behalf.  Gavigan  v.  Scott^  51  Mich.  373  (16 
M.  W.  769);  Gray  v.  Burk,  19  Tex.  228.  But  this  rule 
is  not  applicable  in  a  case  like  this,  where  the  adverse  party 
employed  the  usual  means  to  procure  the  attendance  of  the 
witness,  and  failed.  If  the  defendant  had  not,  in  any  way, 
endeavored  to  secure  the  testimony  of  this  witness,  the 
omission  would  have  been  a  circumstance  for  the  consider- 
ation of  the  jury.  Reynolds  v.  Sioeetser^  16  Gray,  78.  The 
only  available  witness,  the  conductor,  was  called  and  testi- 
fied for  the  defendant,  and  even  if  the  defendant  had  made 
no  effort  to  secure  the  testimony  of  the  gripman,  it  would 
not  have  authorized  the  jury  to  infer  that  his  testimony 
would  be  prejudicial.  Bleecker  v,  Johnston,  69  N.  Y.  309. 
We  think  the  instruction  tendered  was  entirely  fair  to  both 
parties,  and  for  the  reasons  indicated  should  not  have  been 
refused. 

Inasmuch  as  there  must  be  a  new  trial  of  this  action,  we 
do  not  deem  it  proper  to  express  any  opinion  upon  the 
further  point  made  by  the  appellant  that  the  verdict  was 
excessive,  and  we  will  leave  that  question  to  the  unbiased 
judgment  of  the  jury.  We  see  no  prejudicial  error  in  the 
ruling  of  the  court  upon  the  objections  to  the  introduction 
of  testimony  on  behalf  of  the  plaintiff. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 

Stiles  and  Hoyt,  JJ.,  concur. 

Dunbar,  C.  J.,  and  Scott,  J.,  dissent. 
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W.  H.  Chappell,   Respondent^  v.    Frank  Woods   and 

George  Woods,  Appellants, 

ACTION  FOR  MONEY  DUE  —  NECESSITY  FOR  DEMAND. 

Where  money  is  owing  to  plaintiff  from  the  defendants,  demand 
before  suit  for  the  amount  due  is  unnecessary. 

Appeal  from  Superior  Courts  Okanogan  County. 

Kinnaird  cfe  Happy ^  and  Pendergast  cfe  Malloy^  for  ap- 
pellants. 

W.  J.  Canton^  for  i*espondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — Some  time  in  October,  1892,  the  appel- 
lants, who  were  operating  a  sawmill  in  Okanogan  county, 
employed  the  respondent  to  board  their  employes  during 
the  succeeding  winter,  and  agreed  to  pay  him  therefor  the 
sum  of  five  dollars  per  week  per  man.  It  was  also  agreed 
between  the  parties  that  the  appellants  would  erect  a  board- 
ing house  for  the  use  of  the  respondent,  and  furnish  the 
groceries  and  meat  used  in  boarding  the  mill  hands,  and 
that  the  price  of  the  provisions  so  furnished  should  be  de- 
ducted from  the  amount  due  for  board,  and  that  they 
should  furnish  the  respondent  with  a  list  of  the  men  they 
wished  to  have  boarded  at  the  beginning  of  each  month,  or 
at  least  monthly.  Pursuant  to  this  agi'eement  the  respondent 
commenced  boarding  appellants'  employes  in  November, 

1892,  and  continued  to  board  them  until  some  time  in  April, 

1893.  Appellants  furnished  the  supplies  according  to  their 
agreement  and  charged  the  value  thereof  to  the  respond- 
ent, and  also,  as  it  appears  from  the  testimony,  paid  the 
respondent  some  two  hundred  dollars  in  money.   After  the 
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respondent  ceased  to  board  appellants'  laborers,  u  disagree- 
ment arose  between  him  and  the  appellants  as  to  the  state 
of  the  account  between  them.  The  appellants  claimed  that 
they  had  paid  the  respondent  in  full  for  all  board  furnished 
4>y  him.  The  latter  denied  that  he  had  been  so  paid,  and 
brought  this  action  to  recover  the  balance  alleged  to  be  due. 
A  trial  was  had  by  a  jury,  and  at  the  close  of  plaintiff's 
testimony  the  defendants  moved  for  a  non-suit,  which  mo- 
tion the  court  denied,  and  the  defendants  excepted.  A 
verdict  was  returned  for  the  plaintiff,  upon  which,  after  a 
motion  for  a  new  trial  had  been  made  and  denied,  judg- 
ment was  duly  entered. 

The  only  alleged  error  relied  on  by  the  appellants  for  a 
reversal  of  the  judgment  relates  to  the  ruling  of  the  court 
upon  the  motion  for  a  non-suit.  The  appellants  contend 
that  a  demand  for  payment  was  necessary  before  bringing 
the  action,  and  that  no  such  demand  was  proved. 

If  we  were  to  concede  that  this  is  a  case  in  which  a  de- 
mand was  necessary,  we  think  the  necessity  for  it  was  ob- 
viated by  the  appellants'  unequivocal  denial  of  the  claim 
of  the  respondent.  But  we  are  of  the  opinion  that  no  for- 
mal demand  was  necessary  in  order  to  fix  the  liability  of 
the  defendants.  "The  only  legitimate  object  of  a  demand 
is  to  enable  the  party  to  perform  his  contract  or  discharge 
liability  agreeably  to  the  nature  of  it  without  a  suit  at 
law."  Heard  v.  Lodge,  20  Pick.  53  (32  Am.  Dec.  197). 
And,  tested  by  this  familiar  rule,  the  contention  of  appellants 
cannot  prevail.  They  not  only  had  notice  of  the  respond- 
ent's claim,  but  they  utterly  ignored  it  by  refusing  to  make 
any  settlement  with  him  whatever,  although  frequently  re- 
quested so  to  do. 

If  the  appellants  owed  the  respondent  anything,  the 
amount  was  due  before  suit  commenced,  and  the  action  be- 
ing for  money  due,  no  demand  was  necessary.  Ol'oey  v. 
Jackson,  106  Ind.  286  (4  N.  E  149).  See,  also,  Lake  On- 
tario, etc.,  R,  a,  Co,  V.  Mason,  16  X.  Y.  451. 
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The  authorities  cited  by  appellants  are  not  applicable 
here,  and  therefore  do  not  support  their  position.  Colbum 
V.  First  Baptist  Soc,  of  Monroe,  60  Mich.  198  (26  N.  W. 
878);  Heard  v.  Lodge,  supra/  Byron  v.  Low^  109  N.  Y. 
291  (16  N.  E.  45);  Palmer  v.  Breen,  34  Minn.  39  (24  N. 
W.  322). 

The  judgment  is  affirmed. 

Dunbar,  C.  J.,  and  Scott  and  Stiles,  JJ.,  concur. 


[No.  1369.    Decided  June  11, 1894.] 

BARNEr  QuiNN,  Assignee,  Respondent,  v.  The  Parke  & 
Lacy  Machinery  Company,  Appellant, 

RESCISSION  —  SUFFICIENCY  OF  EVIDENCE. 

Where  a  written  contract  for  the  conditional  sale  of  certain  ma- 
chinery is  made,  payments  for  which  are  to  be  made  in  installments 
one  and  five  months  from  date,  the  fact  that  on  the  same  day,  sub- 
sequent to  such  contract,  another  agreement  is  made  whereby  the 
seller  accepts  an  order  on  a  third  party  providing  for  payment  of 
the  machinery  within  sixty  days,  out  of  moneys  due  from  such 
third  party  to  the  purchaser,  is  not  sufficient,  in  the  absence  of  di- 
rect proof  of  rescission  of  the  contract  of  conditional  sale,  to  estab- 
lish that  the  first  contract  was  thereby  abrogated,  and  the  delivery 
of  the  chattels  an  absolute  instead  of  a  conditional  one.  (  Dunbar, 
C.  J.,  dissents.) 

Appeal  Jro?n  Superior  Court,  Spokane  County, 

Fenton  tfe  Henley,  for  appellant. 

W,  M.  Ridpath,  and  Feighan,  Wells  cfe  Herman,  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  complaint  alleged  that  plaintiff  was  the 
owner   of   certain    machinery    which   the   defendant    had 
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wrongfully  taken  from  his  possession,  and  prayed  the  re- 
turn of  the  property  or  its  value  and  damages  for  its  de- 
tention. The  answer  opened  with  the  general  denial,  and 
continued  by  stating  as  an  affirmative  defense  that  the  ma- 
chinery had  been  delivered  to  a  firm,  Humphrey  &  Ham- 
ilton, June  30,  1890,  under  a  conditional  sale  agreement 
in  the  form  of  a  lease,  under  the  terms  of  which,  upon  the 
happening  of  certain  contingencies,  the  seller  was  authorized 
to  retake  it,  forfeiting  all  payments.  The  contract  will  be 
found  in  the  report  of  this  case  upon  the  former  appeal. 
Quinn  v.  Parke  <&  Lacy  Machinery  Co,^  6  Wash.  276  (31 
Pac.  866.)  It  was  further  alleged  that  the  contingencies 
mentioned  had  happened  and  that  the  defendant  had  there- 
upon, and  in  accordance  with  its  right  under  the  contract, 
retaken  the  possession.  The  agreement  was  set  out  in  full 
in  the  pleading. 

The  plaintiff  replied  by  a  general  denial  of  each  and 
every  allegation  contained  in  the  answer;  but  forthwith 
also  set  up  a  rescission  and  abrogation  of  the  contract  set 
out  in  the  answer  by  a  subsequent  agreement  made  on 
the  same  day.  Other  allegations  of  the  reply  showed  a 
new  agreement,  also  upon  June  30,  for  a  present  absolute 
sale,  with  payment  to  be  made  in  a  specified  way,  which 
payment  was  made  as  agreed.  The  execution  of  the  con- 
ditional sale  contract  being  admitted  by  the  reply,  the 
issues  in  the  case  were  very  simple.  The  preliminary 
question  as  to  the  right  of  plaintiff  to  the  possession  of  the 
property,  as  assignee  of  Hamilton,  being  disposed  of,  the 
vital  question  was  whether  or  not  the  conditional  sale  con- 
tract had  been  rescinded  and  abrogated,  as  plaintiff  claimed, 
and  whether  the  machinery  was  delivered  under  a  subse- 
quent independent  arrangement  amounting  to  an  ordinary 
sale  of  chattels  without  conditions. 

When  a  formal  written  contract  is  entered  into  between 
two  parties,  covering  the  points  of  their  agreement  about 
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a  transaction,  and  it  is  immediately  followed  by  acts  en- 
tirely consistent  with  the  terms  of  the  writing,  and  the 
writing  is  permitted  to  remain  intact  in  the  hands  of  the 
party  to  whom  it  was  delivered  at  the  time  of  its  execu- 
tion, it  ought  to  require  very  clear  and  convincing  proof 
to  show  that  in  fact  the  written  contract  was  laid  aside  and 
upon  the  same  day  a  new  oral  contract  about  the  same 
subject  matter  was  entered  into  and  executed.  And  the 
rules  of  law  are  exactly  in  accordance  with  this  proposi- 
tion, for  while  it  is  not  denied  by  the  authorities  that  the 
most  solemn  executory  written  agreement  may  be  re- 
scinded by  a  subsequent  unwritten  one,  it  is  as  well  set- 
tled that  nothing  short  of  clear,  positive  and  convincing 
proof  will  suffice  to  establish  the  fact  of  such  rescission 
against  a  party  who  denies  it  and  seeks  to  sustain  the  in- 
tegrity of  the  writing.  Waterman,  Spec.  Per. ,  §  386;  Falls 
V.  Carpenter,  1  Dev.  &  B.  Eq.  237  (28  Am.  Dec.  596); 
Lauer  v.  Lee,  42  Pa.  St.  165;  Choutecm  v.  Jupiter  Iron 
Works,  83  Mo.  73;  Dick  v.  Ireland,  130  Pa.  St.  299  (18 
Atl.  735). 

Now  in  this  case  not  one  word  was  said  by  Hamilton 
(the  only  witness  for  plaintiff  on  the  point  that  the  ma- 
chinery was  sold  outright ),  to  the  effect  that  any  rescission 
was  ever  agreed  upon  or  even  suggested.  He  testified 
that  after  negotiating  with  Hendrie,  appellant's  agent,  ^^he 
drew  up  a  document  and  it  was  in  the  form  of  a  lease,  and 
he  told  us  if  this  man  Fabyan,  who  was  agent  of  the  St. 
Paul  and  Tacoma  Lumber  Company,  would  sign  with  us 
we  could  have  the  machinery. ' '  They  brought  Fabyan  in 
and  procured  him  to  accept  an  order  drawn  by  Humphrey 
&  Hamilton  on  the  St.  Paul  &  Tacoma  Lumber  Company 
in  these  words: 

''Please  pay  to  Parke  &  Lacy  Machinery  Company  one- 
half  of  the  amount  of  our  lumber  bill  against  you,  as  it  is 
delivered,  and  as  the  payments  are  made  or  to  be  made  by 
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you  to  us  as  per  agreement,  said  payments  by  you  not  to 
amount  to  over  the  sum  of  fifteen  hundred  dollars,  and  the 
time  of  said  payments  to  be  within  the  term  of  sixty 
days." 

The  witness  had  no  definite  idea  of  the  transaction,  for 
he  insisted  that  the  contract  of  sale  was  in  writing  and 
that  the  foregoing  order  was  the  written  contract.  He 
further  stated  that  the  delivery  of  the  machinery  was  under 
this  contract  only.  The  price  of  the  machinery  was  $1, 447, 
of  which  $747  was  due  July  30,  and  »S700  with  interest 
December  1,  1890.  This  was  the  substance  of  all  that  the 
witness  testified.  The  theory  of  the  plaintiff  was  that  be- 
cause the  order  was  for  $1,500,  due  within  sixty  days,  this 
transaction  was  inconsistent  with  the  terms  of  the  condi- 
tional  sale  contract  which  called  for  only  $1,447  at  thirty 
days  and  five  months.  But  it  was  clearly  developed  that 
the  basis  of  the  order  was  a  contract  for  lumber  which 
Humphrey  &  Hamilton  had  with  •  the  St.  Paul  &  Tacoma 
Lumber  Company,  under  which  the  former  might  furnish 
more  or  less  lumber,  and  might  earn  more  or  less  than  the 
sum  ordered  paid.  The  order  was  not  accepted  as  pay- 
ment, and  it  turned  out  that  no  more  than  $1,000  was 
i-ealized  from  it,  because  no  more  than  that  was  earned, 
and  by  the  time  this  amount  was  realized  the  firm  had  in- 
curred a  debt  on  open  account  to  the  appellant  in  the  sum 
of  $333. 90,  which  Humphrey  directed  to  be  paid  out  of 
the  $1,000,  leaving  but  $666.10  to  be  applied  on  the  ma- 
chinery—  less  than  the  first  payment,  and  not  received 
until  several  months  after  it  was  due.  Of  course  the  ap- 
pellant was  at  liberty  to  take  such  an  order  without  thereby 
giving  up  the  conditional  feature  of  its  contract,  for  there 
was  no  inconsistency  in  that,  and  the  court  so  charged. 

But  with  this  matter  of  the  order  out  of  the  case,  there 
was  nothing  whatever  to  sustain  the  allegations  of  the  re- 
ply concernmg  a  rescission  and  new  contract,  but  the  as- 
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sertion  of  Hamilton  that  the  machinery  was  not  delivered 
under  the  written  agreement,  and  that  was  not  evidence  of 
anything.  The  contract  had  been  executed  and  delivered, 
and  delivery  of  the  machinery  was  an  act  contemplated  by 
it  and  not  inconsistent  with  it.  No  agreement  to  rescind 
was  shown,  and  no  other  contract  of  sale  was  proven  to 
have  been  agi'eed  upon;  therefore,  the  presumption  re- 
mained that  the  delivery  occurred  as  provided  for  in  the 
writing.  A  point  is  made  that  Hamilton's  testimony  was 
to  the  effect  that  there  was  a  refusal  on  the  part  of  ap- 
pellant's agent  to  deliver  the  machinery  notwithstanding 
the  contract,  unless  Fabyan  would  sign  it  with  Humphrey 
&  Hamilton.  But  the  words  quoted  above  (and  they  con- 
tain all  that  was  testified )  do  not  bear  such  an  interpreta- 
tion, for  they  do  not  show  a  refusal,  but  a  willingness,  and 
the  phrase  ''sign  with  us"  must  have  referred  only  to 
some  kind  of  security  which  Fabyan  furnished  by  accept- 
ing the  order. 

The  proof  as  to  payment  fell  short  of  the  price  by 
several  hundred  dollars,  even  conceding  that  the  full 
amount  received  upon  the  order  ought  to  have  been  cred- 
ited upon  the  contract.  If  the  assignee  paid  anything  to 
appellant  which  was  intended  to  apply  upon  the  purchase 
price  of  the  machinery,  it  could  only  have  been  upon  the 
theory  that  appellant  had  some  sort  of  a  lien  upon  it,  for 
if  the  indebtedness  of  Hamilton  to  appellant,  shown  by  his 
inventory,  was  general  merely,  his  assignee  would  have  no 
authority  to  pay  out  money  to  a  creditor  except  by  way  of 
dividend  under  order  of  the  court. 

The  court  refused  the  following  charge: 

' '  Before  the  plaintiff  can  show  that  the  firm  of  Hum- 
phrey &  Hamilton  entered  into  an  agreement  subsequent 
to  the  lease  offered  in  evidence,  vou  must  find  from  the 
evidence  to  your  satisfaction  that  the  parties  to  this  lease 
rescinded  or  abrogated  it. ' ' 


QUINN  V.PARKE  &  LACY  MACHINERY  CO.        141 
June,  1894.]       Dissenting  Opinion  —  Dunbar.  C.  J. 

This  was  a  proper  charge,  and  it  might  have  been  made 
much  stronger.   Chouteau  v.  Jupiter  Iron  Works^  83  Mo.  78. 

We  have  had  occasion  several  times  to  review  cases 
where  parties  had  entered  into  the  most  formal  contracts, 
as  here;  but  when  it  came  to  performance  one  party  sought, 
by  his  sole  testimony,  to  show  some  new  and  material  agree- 
ment, apparently  relying  upon  the  chances  he  might  have 
with  a  jury,  which  is  often  compelled  to  balance  purely  con- 
tradictory statements  of  witnesses  and  decide  according  to  a 
mere  preponderance.  But  in  the  face  of  an  acknowledged 
contract  it  would  not  be  fair  or  safe  that  the  mere  unsup- 
ported statement  of  a  party  should  prevail  and  establish  a 
rescission.  If  it  were  otherwise  there  could  be  no  reliance 
in  writins^s  at  all.  Everv  one  who  has  made  a  contract  in 
writing  has  it  in  his  own  hands,  if  there  is  a  mutual  aban- 
donment of  it,  to  cause  its  destruction  as  far  as  he  is  con- 
cerned, and  if  he  omits  such  a  common  sense  precaution 
he  must  bear  the  burden  of  making  out  a  clear  and  con- 
vincing case  of  actual  rescission  by  reasonable  corrobora- 
tive proof  when  he  seeks  to  avoid  what  his  own  hand  has 
written. 

Judgment  reversed,  and  cause  remanded  for  another 
trial. 

Scott,  Anders  and  Hoyt,  JJ.,  concur. 

Dunbar,  C.  J.  (dissenting), — I  think  there  was  sufficient 
testimony  to  warrant  the  jury  in  tinding  that  the  machinery 
was  delivered  under  the  new  contract,  and  I  therefore  dis- 
sent. 
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[No.  1399.    Decided  June  11, 1894.] 

The  La  France  Fire  Engine  Company,  Appellant^  v. 


•^,  ^'  The  Town  of  Mt.  Vernon,  Respondent. 
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FOREIGN  CORPORATIONS  — VALIDITY  OF  CONTRACTS  —  ACTION 
AGAINST  MUNICIPAL  CORPORATIONS — PLEADING. 

Where  a  penalty  is  attached  to  the  violation  of  a  statute  requir- 
ing foreign  corporations  doing  business  in  this  state  to  first  file 
copies  of  their  charters  and  the  appointment  of  an  agent,  etc.,  and 
there  is  no  provision  in  the  statute  imposing  the  penalty  that  the 
contracts  of  such  corporations  not  complying  with  the  law  shall  be 
void,  a  party  contracting  with  such  corporation  is  estopped  from 
pleading  its  want  of  compliance  with  the  statute. 

A  complaint  against  a  municipal  corporation  to  recover  the  bal- 
ance of  purchase  price  of  a  fire  engine,  the  suit  being  based  upon  a 
note,  states  a  cause  of  action  when  it  alleges  that  there  was  a  con- 
tract of  purchase  between  plaintiff  and  defendant  city,  that  the 
note  was  given  as  part  purchase  price  of  the  engine;  that  it  was  is- 
sued under  and  by  authority  of  the  council  of  said  defendant  city; 
that  plaintiff  is  now  the  owner  and  holder  of  said  note;  that  certain 
payments  have  been  made  by  the  issuance  of  warrants  upon  the 
treasury  of  said  city,  and  that  there  is  now  due  and  owing  the  sum 
of  $1,460,  which  claim  has  been  duly  presented  to  the  council  of 
defendant  city,  and  that  defendant  through  its  council  has  refused 
to  pay  the  same.    (Stiles,  J.,  dissents.) 

Appeal  from  Superior  Courts  Skagit  County. 

Million  i&  Uome7\  for  appellant. 
J.  Henry  Smithy  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  This  action  was  brought  by  appellant, 
a  corporation  of  New  York,  against  respondent,  a  munici- 
pal corporation  of  the  fourth  class,  to  recover  of  and  from 
respondent  a  balance  due  on  the  purchase  price  of  a  fire 
engine  sold  and  delivered  to  respondent  in  the  year  1890, 
the  suit  being  based  on  a  note  in  words  as  follows: 
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$1,250.  Feb.  20.  1891. 

Two  years  after  date,  we  promise  to  pay  to  the  order  of  La 
France  Fire  Engine  Co.,  twelve  hundred  and  fifty  dollars,  with  in- 
terest thereon  at  8  per  cent,  per  annum  from  date  until  paid,  at 
First  National  Bank,  Mt.  Vernon,  Wash. 

The  Town  op  Mt.  Vernon, 
Per  H.  Clothier,  Mayor  of  Mt.  Vernon,  Wdsh. 
Attest:  Fred.  G.  Pickering, 
[seal.]  Clerk. 

The  defendant  demurred  to  the  complaint  for  the  rea- 
sons— Firsts  That  the  complaint  did  not  state  facts  suflS- 
cient  to  constitute  a  cause  of  action;  and,  second^  that  the 
plaintiff  had  no  legal  capacity  to  sue.  The  demurrer  was 
sustained  by  the  court  upon  the  second  ground,  viz.,  that 
the  plaintiff  had  no  legal  capacity  to  sue,  in  that  the  com- 
plaint did  not  show  that  the  appellant  had  complied  with 
the  laws  of  the  state  requiring  foreign  corporations  to  file 
certain  papers  with  the  secretary  of  state,  as  provided  for 
in  §§1524-31  of  the  General  Statutes. 

It  is  conceded  that  appellant  has  not  complied  with  the 
laws  of  this  state  requiring  foi'eign  corporations  to  file 
copies  of  their  charters,  etc. ,  but  appellant  contends  that 
respondent  cannot  question  its  right  to  sue  in  our  courts 
on  9ontracts  made  with  it  in  its  corporate  name  after  hav- 
ing received  the  benefit  of  such  contracts. 

It  is  a  general  proposition,  sustained  by  the  weight  of 
authority,  that  where  a  statute  imposes  a  penalty  for  fail- 
ure to  comply  with  statutory  requirements,  the  penalty  so 
provided  is  exclusive  of  any  other;  at  least,  no  other  pen- 
alty will  be  implied.  See  Morawetz  on  Private  Corpora- 
tions, §  666,  and  cases  cited.  Our  statute  does  not  provide 
that  the  contracts  made  by  foreign  corporations  which  do 
not  comply  with  the  provisions  of  the  statute  shall  be  void, 
but  fixes  a  special  penalty  for  such  a  violation,  and  in  the 
absence  of  a  special  declaration  that  such  contracts  shall  be 
void,  especially  where  a  penalty  is  attached  for  the  violation, 
the  party  contracting  with  such  corporation  will  be  es- 
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topped  from  pleading  the  want  of  compliance  with  the 
statute  by  the  foreign  corporation.  This  rule  was  an- 
nounced by  this  court,  after  a  pretty  thorough  investiga- 
tion of  the  subject,  in  Dearborn  Foundry  Co.  v.  AiLgvstine^ 
5  Wash.  67  (31  Pac.  327),  and  as  we  are  satisfied  with  the 
rule  announced  in  that  case  we  will  follow  it  in  this. 

It  is  claimed  by  the  respondent  that  it  was  held  by  this 
court  in  Huttig  Bros.  Manufacturing  Co.  v.  Denny  Hotel 
Co.,  6  WasU.  122  (32  Pac.  1073),  that  a  foreign  corpora- 
tion had  no  right  to  begin  suit  without  first  filing  copies  of 
its  articles  of  incorporation,  appointing  an  agent,  etc.  An 
investigation  of  that  case  shows  that  this  court  simply  held 
that  the  filing  of  articles  of  incorporation  by  a  foreign  cor- 
poration and  the  appointment  of  an  agent  after  the  filing 
of  a  lien  notice,  and  before  suit  to  foreclose  the  same, 
was  a  sufficient  compliance  with  the  law  relating  to  foreign 
corporations  doing  business  within  the  state.  This  possi- 
bly might  be  construed  as  an  implication  in  favor  of  re- 
spondent's theory,  but  certainly  it  did  not  go  farther  than 
that,  and  was  not  a  necessary  implication,  as  the  circum- 
stances of  that  case  show. 

It  is  also  urged  by  respondent  that  no  authority  existed 
in  respondent,  or  any  of  its  officers  in  its  behalf,  to  make 
such  a  note.  The  complaint  shows  that  this  was  a  simple 
contract  between  the  city  of  Mt.  Vernon,  by  its  accredited 
agents,  and  the  appellant,  and  that  the  note  was  given  as 
part  purchase  price  of  the  engine  purchased;  that  it  was 
issued  under  and  by  authority  of  the  council  of  said  city 
of  Mt.  Vernon;  that  the  appellant  is  now  the  owner  aad 
holder  of  said  note;  that  certain  payments  have  been  made 
by  the  issuance  of  warrants  upon  the  treasury  of  said  city, 
and  that  there  is  now  due  and  owing  the  sum  of  $1,460, 
which  said  claim  has  been  duly  presented  to  the  defendant's 
council,  and  that  the  defendant  by  and  through  its  council 
repudiated  said  note  and  obligation,  and  refused  to  pay 
the  same. 
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It  seems  to  us  that  a  plain  contract  is  stated  by  this  com- 
plaint; that  if  it  had  not  been  reduced  to  writing,  or  had 
not  been  in  the  shape  of  a  note,  which  it  is  claimed  the  re- 
spondent had  no  authority  to  make,  a  good  and  enforceable 
contract  is  notwithstanding  pleaded;  that  the  claim  was 
presented  and  refused,  and  that  appellant's  only  remedy 
would  be  to  sue  the  respondent  and  obtain  a  judgment. 
This  judgment,  of  course,  is  only  payable  through  the  me- 
dium of  a  warrant  drawn  upon  the  treasury  of  the  city;  but, 
if  the  council  refused  to  allow  the  claim  when  it  was  pre- 
sented, we  know  of  no  other  way  by  which  the  city  could 
be  compelled  to  issue  the  warrant  than  by  obtaining  a  judg- 
ment in  favor  of  appellant  for  the  amount  which  was  found 
to  be  due  to  it  under  the  contract. 

For  the  reason,  then,  that  the  court  erred  in  sustaining 
the  demurrer  on  the  ground  that  the  appellant  had  no  legal 
capacity  to  sue,  and  for  the  further  reason  that  the  com- 
plaint stated  facts  sufficient  to  constitute  a  cause  of  action, 
the  judgment  will  be  reversed,  and  the  cause  remanded 
with  instructions  to  overrule  the  demurrer  to  the  complaint. 

HoYT,  Scott  and  Anders,  JJ.,  concur. 

Stiles,  J.  {dissenting). — I  do  not  think  the  opinion  of 
the  court  passed  upon  the  real  point  raised  in  the  second 
ground  of  demurrer. 

A  municipal  corporation  has  no  implied  power  to  issue 
promissory  notes.  Dillon,  Mun.  Corp.,  §  125.  Such  cor- 
porations have  the  implied  power  to  contract  for  such  sup- 
plies as  they  need,  but  the  statute  in  the  case  of  towns 
prescribes  a  method  of  payment  which  is  exclusive.  Gen. 
Stat.,  §§685,  687.  There  is  only  one  way  that  a  town 
treasurer  can  pay  out  corporation  money,  viz.,  on  war- 
rants signed  by  the  mayor  and  countersigned  by  the  clerk. 
No  warrant  can  be  issued  until  a  claim  has  been  pi*esented 
to,  and  audited  by,  the  council.     Gen.  Stat,  §675.     A 
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warrant  must  specify  the  purpose  for  which  it  is  drawn. 
Id,  The  note  in  suit  did  not  show  for  what  pui-pose  it 
was  drawn,  and  for  that  reason,  and  because  it  was  not  a 
warrant  at  all,  the  treasurer  could  not,  under  the  law,  pay 
it.  It  was  signed  by  the  mayor  and  clerk,  but  nothing 
appeared  to  show  by  what  pretended  authority  it  had  been 
so  signed.  It  was  under  no  circumstances  that  appeared 
the  note  of  the  corporation. 

It  is  conceded  that  the  judgment,  if  one  be  obtained, 
must  be  satisfied  by  the  issuance  of  a  warrant  and  its  pay- 
ment in  its  order;  but  why  should  a  municipal  corporation 
be  subjected  to  the  danger  of  a  contempt  proceeding,  when 
the  original  claim  asserted  has  never  been  pi'esented  to  the 
council  for  allowance,  as  the  statute  requires?  The  com- 
plaint alleged  that  the  note  had  been  presented,  but  did 
not  allege  that  a  claim  for  the  balance  due  upon  the  sale  of 
a  fire  engine  had  been.  If  this  is  a  promissory  note  at  all, 
the  town  was  without  defense,  except  those  rare  defenses 
which  a  maker  can  present  against  his  negotiable  paper; 
whereas  all  defenses  would  be  open  to  it  upon  the  original 
transaction. 

The  opinion  has  the  effect  to  allow  the  pleader  upon  a 
promissory  note  to  i*emain  in  court  after  it  is  shown  that 
he  really  has  no  note,  but  only  a  money  demand  on  con- 
tract, which  is  such  a  variance  as  the  rules  of  pleading  do 
not  permit. 

For  these  reasons  I  dissent. 
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[No.  1357.    Decided  June  12, 1894. | 

O.  E.  Stickler,  AppdlatU^  v.  Milton  Giles,  Respondent. 

EXTENSION  OF  TIME  OP  PAYMENT  —  CONSIDERATION  —  INTEREST. 

Where  a  debtor,  in  order  to  gain  time  on  his  account  with  a  cred- 
itor, goes  to  the  latter  and  tells  him  that  be  has  obtained  a  con- 
tract for  doing  certain  work  for  the  count3%  that  he  will  get  his  first 
estimate  upon  said  work  from  the  12th  to  the  15th  of  August,  and 
that  he  will  then  pay  the  bill  with  interest  at  the  usual  rate  of  ten 
per  cent.,  to  which  the  creditor  replies  that  it  is  all  right,  he  will 
wait,  such  agreement  does  not  constitute  a  contract  for  the  exten- 
sion of  the  payment  of  the  account  to  a  certain  definite  time. 

A  stated  account  between  parties  draws  Interest  at  the  legal 
rate,  and  a  promise  to  pay  the  legal  rate  of  interest  on  such  an  ac- 
count does  not  constitute  a  consideration  for  an  extension  of  the 
time  of  payment. 

A  verbal  agreement  to  pay  interest  "at  the  usual  rate  of  ten 
per  cent."  on  an  account  stated,  that  being  the  legal  rate  at  the 
time,  does  not  bind  the  promisor  to  pay  more  than  eight  per  cent. 
from  the  date  of  the  taking  efifect  of  a  law  passed  subsequent  to  the 
agreement  fixing  the  legal  rate  at  eight  per  cent.,  but  providing 
that  any  other  rate  could  be  collected  when  an  agreement  therefor 
was  specified  in  writing. 

Appeal  from  Superior  Courts  Thurston  County, 

MUo  A.  Root^  for  appellant. 

Fitch  cfe  CavipheLl^  and  Robinson  cfe  Linn,,  for  respond- 
ent. 
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The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Plaintiff  brought  this  action  to  recover  dam- 
ages arising  from  the  fact  that  the  defendant  had  reported 
him  as  being  delinquent  in  the  payment  of  a  certain  bill 
to  an  association  of  which  the  defendant  was  a  member. 
A  number  of  questions  were  presented  in  the  court  below, 
but  the  case  finally  there  turned  upon  the  decision  of  the 
question  as  to  whether  or  not,  at  the  time  the  association 
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took  the  action  which  resulted  in  the  damage  Qomplained 
of,  the  claim  of  the  defendant  against  the  plaintiff  was  due. 
The  trial  court  held  that  it  was  and  that  for  that  reason 
the  action  of  the  defendant  was  warranted.  This  ruling  of 
the  court  was  excepted  to  by  the  plaintiff  and  the  decision 
thereon  is  the  sole  ground  of  error  upon  which  he  founds 
his  right  to  a  reversal- 
There  are  some  other  questions  argued  in  the  brief  of 
the  respondent  and  in  the  reply  brief  of  the  appellant,  but 
in  appellant's  principal  brief  no  other  questions  are  raised, 
and  if  the  action  of  the  court  in  reference  to  that  question 
was  correct,  the  judgment  must  be  affirmed,  whatever  may 
be  the  opinion  of  this  court  as  to  the  other  questions  passed 
upon.  This  result  must  follow  from  the  general  rule  that 
an  appellant  must  assign  the  errors  upon  which  he  relies. 
The  facts  in  relation  to  the  account  which  the  defendant 
had  against  the  plaintiff  were,  that  it  had  been  due  and  un- 
paid for  some  time;  that  it  was  placed  in  the  hands  of  the 
association  of  which  the  defendant  was  a  member  for  col- 
lection; that  this  association  notified  the  plaintiff  that  they 
had  the  claim  for  collection,  and  of  the  amount  thereof; 
that  thereafter  plaintiff  went  to  the  defendant  and  stated 
to  him  that  owing  to  the  hard  times  he  could  not  make 
present  payment,  but  that  he  would  pay  him  as  soon  as  he 
could,  and  would  pay  him  interest;  that  soon  after  he  again 
went  to  the  defendant  and  said  to  him  that  he  had  obtained 
a  contract  for  doing  certain  work  for  the  county;  that  he 
would  get  his  first  estimate  upon  said  work  from  the  12th 
to  the  15th  of  August,  and  that  he  would  then  pay  him 
the  bill  with  interest  at  the  usual  rate  of  ten  per  cent. ; 
that  defendant  replied  to  this  proposition  that  it  was  all 
riorht,  he  would  wait.  It  was  after  this  last  conversation 
that  the  action  in  reference  to  the  account  was  taken  by 
the  association,  of  which  the  plaintiff  complains,  and  he 
contends  that  the  conversation  between  him  and  the  de- 
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fendant  was  sufScient  to  show  a  contract  by  which  the 
time  for  the  payment  of  the  bill  was  extended. 

It  is  claimed  on  the  part  of  the  respondent  that  there 
was  no  contract  of  extension  for  two  reasons;  firsts  that 
the  time  named  as  the  limit  of  such  extension  was  not 
sufficiently  definite,  and,  second^  that  there  was  no  con- 
sideration therefor.  K  we  could  interpret  the  conversa- 
tion as  does  the  appellant,  we  should  agree  with  him  that 
the  time  was  sufficiently  definite,  but  we  cannot  do  so. 
As  we  understand  the  conversation,  it  amounted  to  no 
more  than  a  statement  on  the  part  of  the  appellant  that  he 
had  the  contract  for  this  work,  and  that  in  the  usual  and 
ordinary  course  he  would  receive  his  first  estimate  the 
middle  of  August,  and  that  when  he  did  so  receive  it  and 
get  his  money  thereon  he  would  pay  the  bill;  and  thus 
construed  it  did  not  name  any  time  for  the  payment  with 
such  definiteness  as  to  warrant  us  in  holding  that  the  con- 
tract was  extended  to  any  definite  time. 

We  agree  with  the  contention  of  the  appellant  that  it  is 
not  necessary  that  such  extension  should  be  to  a  day  abso- 
lutely definite  and  certain,  if  it  is  to  some  time  which  the 
future  is  sure  to  make  certain.  If  there  had  been  an  ab- 
solute certainty  that  the  work  under  the  contract  would  be 
performed  and  the  appellant  get  his  estimate  and  his  pay 
thereon  about  the  middle  of  August,  and  the  agreement 
had  been  that  it  should  be  extended  until  he  did  so  get  his 
pay,  it  would  probably  have  been  sufficiently  definite.  But 
from  the  very  nature  of  the  conversation  it  is  evident  that 
the  happening  of  these  events  was  uncertain  and  dependent 
up>on  conditions  which  might  or  might  not  result.  If  for 
any  reason  the  work  was  not  done  to  the  satisfaction  of 
the  county  it  might  refuse  the  estimate;  or  the  work  might 
be  entirely  abandoned  and  any  right  to  payment  therefor 
forfeited  by  the  appellant.     Counsel  for  appellant  has  evi- 
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dently  seen  the  force  of  these  suggestions  and  has  at- 
tempted to  construe  the  conversation  as  establishing  the 
fact  that  appellant  agreed  to  pay  the  bill  on  the  15th  of 
August,  regardless  of  the  question  as  to  whether  or  not 
the  events  spoken  of  should  come  to  pass.  But  we  are 
unable  to  agree  with  his  contention  in  that  regard. 

As  to  the  question  of  consideration  for  the  contract  of 
extension,  it  is  claimed  that  the  agreement  to  pay  interest 
constituted  such  consideration.  That  an  agreement  to  pay 
interest  on  an  account  which  would  not  otherwise  draw 
interest  would  constitute  such  consideration  is  beyond 
question.  It  is  equally  clear  that  such  an  agreement  would 
constitute  no  consideration,  if,  without  it,  the  account 
would  draw  the  same  rate  of  interest.  Was  this  account 
of  such  a  nature,  at  the  time  this  conversation  was  had, 
that  it  would  draw  interest  without  any  express  promise 
on  the  part  of  the  appellant  to  pay  it  ?  We  think  it  was. 
Some  time  before  this  last  conversation  was  had,  the  ap- 
pellant, after  having  received  notice  from  the  association 
that  they  held  this  account  for  collection,  and  that  it  was 
for  a  certain  definite  amount,  without  making  any  objec- 
tion thereto,  or  in  anywise  questioning  its  correctness, 
agreed  generally  that  he  would  pay  it.  This,  in  our  opin- 
ion, was  equivalent  to  a  stating  of  the  account  as  between 
the  parties,  and  from  that  time  it  would  draw  interest  at 
the  legal  rate.  Such  being  the  status  of  the  account  at 
the  time  the  conversation  which  is  relied  upon  occurred, 
the  promise  to  pay  interest  thereon  did  not  in  any  sense 
add  to  the  burden  of  appellant  nor  to  the  benefits  to  accrue 
to  the  respondent,  and  constituted  no  consideration  for  a 
promise. 

Appellant,  however,  makes  a  further  contention  that, 
since  the  legal  rate  of  interest  was  reduced,  after  this  con- 
versation was  had  and  before  the  expiration  of  the  time  to 
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which  it  was  claimed  the  account  had  been  extended,  to  a 
less  rate  than  ten  per  cent.,  the  promise  to  pay  at  the  rate 
of  ten  per  cent,  made  by  the  appellant  did  add  to  his  bur- 
dens and  to  the  respondent's  benefit,  and  that  that  fact 
was  sufficient  to  make  such  agreement  to  pay  a  considera- 
tion for  the  promise.  In  our  opinion,  the  statement  by 
the  appellant  in  the  conversation  referred  to  amounted  to 
no  more  than  an  agreement  to  pay  legal  interest.  It  is 
true  he  says  that  he  agreed  to  pay  interest  at  the  rate  of 
ten  per  cent.,  but  he  also  stated  that  he  said  <'at  the  usual 
rate  of  ten  per  cent.,"  and,  construing  all  that  was  said 
together,  it  amounted  only  to  a  statement  on  his  part  that 
he  would  thereafter  pay  interest  at  the  legal  rate.  But 
even  if  we  should  construe  his  statement  to  amount  to  an 
agreement  to  pay  interest  at  the  rate  of  ten  per  cent. ,  it 
could  only  have  force  so  long  as  the  legal  rate  was  ten  per 
cent.  The  statute  in  force. at  the  time  provided  the  rate 
of  interest  money  should  draw,  and  further  provided  that 
any  other  rate  could  be  collected  when  an  agreement  there- 
for was  specified  in  writing,  and  under  it  we  think  it  must 
be  held  that  only  the  legal  rate  could  be  contracted  for 
without  an  instrument  in  writing. 
The  judgment  must  be  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Anders,  JJ., 
concur. 
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[No.  1254.    Decided  June  18,  1894.] 

Lars  E.  Hamar,  Respondent^  v.  Oliff  Peterson,  Appd^ 

~9"T52|  lant, 

85    484' 

EQUITABLE    ACTIONS  —  RIGHT    TO    JURY    TRIAL  —  WEIGHT    OF    E\^- 

DBNOE — FINDINGS  OF  COURT. 

An  action  for  an  accounting  between  partners  being  an  equita- 
ble one,  neither  party  to  the  action  has  a  right  to  have  the  questions 
in  relation  thereto  determined  by  a  jury. 

Where  the  evidence  in  an  equitable  action  is  conflicting  and 
stands  substantially  balanced,  the  findings  of  the  trial  court  should 
be  adopted  on  appeal,  although  not  entirely  satisfactory  to  the  su- 
preme court,  unless  the  preponderance  of  evidence  against  such 
findings  clearly  shows  that  they  are  the  result  of  error. 

(Stiles  and  Anders,  JJ.,  dissent,  on  the  ground  that  the  court 
made  no  finding  of  the  material  facts  involved.) 

Appeal  from  Superior  Coitrt^  Pierce  County. 

Wickersham  <J&  Beid^  for  appellant. 
ITaTis  SpUde.  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Some  questions  are  raised  as  to  the  nature 
of  the  proceeding  instituted  in  the  lower  court  and  as  to 
the  form  of  the  relief  granted  by  the  judgment  therein. 
It  is  also  claimed  on  the  part  of  the  appellant  that  the  find- 
ing of  the  court  that  a  partnership  had  ever  existed  be- 
tween the  respondent  and  the  appellant  was  unwarranted 
by  the  evidence. 

It  seems  to  us  that  this  latter  question  is  the  only  mate- 
rial one,  for  the  reason  that  if  the  finding  of  the  court 
upon  the  question  of  partnership  was  correct  the  other  rul- 
ings do  not  adversely  affect  any  substantial  right  of  the  ap- 
pellant. If  the  partnership  existed  it  was  in  a  court  of 
equity  that  an  accounting  of  its  transactions  should  be  had. 
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Hence  the  court  and  not  the  jury  would  necessarily  have 
to  pass  upon  the  questions  in  relation  thereto.  So  that 
appellant  could  not  claim  the  right  to  have  them  determined 
by  a  jury,  and  the  other  rights  which  he  claims  are  not 
substantial  ones,  and  the  form  of  the  decree,  though  per- 
haps unusual,  is  not  of  such  a  nature  that  it  deprived  ap- 
pellant of  any  substantial  right. 

The  only  question,  therefore,  which  we  are  called  upon 
to  decide  is  as  to  the  claim  that  the  evidence  did  not  war- 
rant the  finding  of  the  lower  court  that  a  partnership  ex- 
isted between  the  parties  as  alleged  in  respondent's 
complaint.  The  evidence  upon  this  subject  is  unsatisfac- 
tory and  conflicting.  The  respondent  testifies  in  the  most 
positive  terms  to  the  fact  of  the  partnership,  and  the  ap- 
pellant in  equally  positive  terms  testifies  to  the  contrary. 
Some  circumstances  in  the  case  tend  to  confirm  the  testi- 
mony of  the  respondent,  and  others  of  about  equal  weight 
that  of  the  appellant.  So  that  the  proofs  stand  substanti- 
ally balanced,  as  far  as  they  can  be  gathered  from  the 
record.  This  being  so,  it  would  follow  that  if  we  were  to 
determine  the  facts  entirely  uninfluenced  by  the  findings 
of  the  lower  court,  the  plaintiff  must  fail,  for  the  reason 
that  the  burden  of  proof  was  upon  him.  It  therefore  be- 
comes necessary  that  we  should  determine  the  force  to  be 
given  in  this  court  to  the  findings  of  fact  by  the  lower 
court  in  an  equitable  proceeding. 

Under  the  old  method  of  trial  of  cases  in  courts  of  chan- 
cery there  was  little  reason  why  the  appellate  court  should 
give  any  weight  to  the  findings  of  the  lower  court,  because 
the  proofs  were  all  reduced  to  writing  and  the  lower  court 
decided  the  case  upon  such  written  proofs  without  the  aid 
furnished  by  the  appearance  of  the  witnesses  before  it,  in 
the  same  manner  as  did  the  appellate  court.  But  even 
under  that  system  of  practice  it  was  held  by  most  courts 
that  they  would  not  set  aside  a  finding  of  the  trial  court 
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iinles8  they  were  satisfied  it  was  wrong.  Even  in  suits  in 
admiralty,  where  the  appellate  court  not  only  tried  the 
case  anew  upon  the  proofs  offered  in  the  lower  court,  but 
might,  if  it  saw  fit,  allow  additional  proofs  to  be  introduced 
upon  the  hearing,  it  was  held  that  the  findings  of  the  lower 
court  would  not  be  disturbed  without  it  appeared  satis- 
factorily to  the  appellate  court  that  they  were  wrong. 

If  this  was  the  rule  under  the  former  practice,  how  much 
more  should  it  be  under  the  one  now  existing.  In  the 
trial  of  cases  under  our  statutes  there  is  practically  no  dif- 
ference in  their  conduct  in  the  trial  court  whether  they  are 
of  legal  or  equitable  cognizance,  excepting  that  in  one  a 
right  of  trial  by  jury  obtains  while  in  the  other  it  does 
not.  The  findings  of  the  trial  court  in  an  action  at  law 
have  the  force  here  of  the  verdict  of  a  jury,  and  it  is  hard 
to  find  an  adequate  reason  for  holding  that  such  is  the 
effect  of  such  findings  and  at  the  same  time  hold  that  the 
findings  of  the  same  court  upon  the  testimony  of  witnesses 
introduced  before  it  in  the  same  manner  should  have  no 
force,  when  the  fact  to  be  determined  is  the  basis  of  equi- 
table instead  of  legal  relief.  Especially  would  it  seem  to 
be  absurd  to  so  hold  under  the  provisions  of  the  present 
statute  governing  the  manner  of  the  removal  of  causes  to 
this  court.  Thereunder  it  is  made  the  duty  of  the  lower 
court  in  equitable  as  well  as  in  legal  proceedings,  to  find 
the  facts  upon  which  it  founds  its  judgment,  and  such  find- 
ings may  be  excepted  to  alike  in  both  classes  of  cases. 

From  which  it  must  follow  that  if  there  ever  was  any 
reason  why  the  findings  of  the  court  in  one  class  of  cases 
should  have  almost  conclusive  weight  and  in  the  other  no 
weight  at  all,  such  reason  no  longer  exists.  In  our  opinion 
the  finding  of  the  trial  court  in  an  equitable  action  should 
be  adopted  by  this  court  in  determining  the  rights  of  the 
parties,  unless  the  preponderance  of  evidence  against  such 
finding  is  so  great  that  we  are  satisfied  it  was  wrong. 


HAMAR  V.  PETERSON.  165 

June,  1894.]  Dissenting  Opinion  —  Stiles.  J. 

Apply  this  rule  to  the  question  under  consideration  and 
the  result  will  be  that  we  cannot  disturb  the  findings  of 
the  court  as  to  the  question  of  partnership.  From  which 
it  will  follow  that  the  judgment  must  be  affirmed. 

DuNBAK,  C.  J.,  and  Scott,  J.,  concur. 

Stiles,  J.  (dissenting).  —  I  dissent  from  the  conclusions 
arrived  at  by  the  majority,  in  the  first  place,  because  the 
court  made  no  finding  of  the  material  facts  involved  in  the 
controversy.  No  separate  findings  whatever  were  filed, 
but  the  decree  recites  the  following  facts  as  found  to  be 
true: 

^^That  plaintiff  and  defendant  entered  into  an  agreement 
to  run  the  saloon  business  in  the  basement  of  defendant's 
building  [description  J,  by  the  terms  of  which  agreement  the 
plaintiff  was  to  contribute  his  time  and  services  to  the  said 
business  and  the  defendant  the  basement  room  of  his  said 
building,  and  that  if  the  business  paid  sufficient  profit  there- 
for, the  defendant  was  to  be  paid  $50  per  month  as  rent 
for  the  said  basement,  and  the  plaintiff  a  reasonable  com- 
pensation for  his  services  as  manager  of  the  business.  That 
the  advancement  of  money  made  by  defendant  in  the  pro- 
curement of  license  and  stock  with  which  to  start  the 
business  was  advanced  to  the  business,  and  by  the  terms 
of  the  agreement,  for  the  same  the  plaintiff  was  to  credit 
the  defendant  with  the  same  on  the  notes  held  by  plaintiff 
against  defendant  and  wife  for  such  amount  thereof  as  the 
business  failed  to  realize." 

These  were  the  only  findings  of  fact,  and  it  seems  to  me 
plainly  fall  far  short  of  a  finding  that  the  parties  entered 
into  a  partnership  agreement.  If  the  business  realized 
profit  enough,  defendant  was  to  have  $50  a  month  rent  for 
his  basement  and  the  plaintiff  a  reasonable  compensation 
for  his  services  as  manager.  Nothing  whatever  was  said 
about  any  further  profits  or  any  losses.  There  was  no 
conclusion  of  law  that  the  parties  were  partners,  or  that 
there  were  either  profits  or  losses  of  the  business,  or  any 
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partnership  property  in  existence  on  which  the  court  could 
be  called  to  administer. 

Such  being  the  state  of  the  record,  there  is  nothing  by 
which  this  court  should  consider  itself  bound  either  one 
way  or  the  other.  The  only  evidence  of  the  partnership 
was  the  statement  of  the  respondent,  not  definitely  that  an 
agreement  of  partnership  was  made,  but  of  certain  facts, 
most  of  which  were  drawn  out  of  him  by  the  baldest  kind  of 
leading  questions,  and  which  it  was  maintained  went  to  show 
the  existence  of  such  a  relation.  Certain  witnesses  testified 
that  the  appellant  had  some  talk  with  them  regarding  the 
fitness  of  an  applicant  for  the  position  of  barkeeper  in  the 
saloon.  In  my  judgment  the  appellant^s  testimony  com- 
pletely outweighed  everything  that  was  offered  to  sustain 
the  allegation  of  a  partnership. 

Anders,  J.,  concurs. 


[No.  1264.    Decided  June  13, 1894.] 

George  L.  Rayihond  et  vjx,^  Appellants^  v.  Levi  Mor- 
rison  et  aL ,  Respondents, 

EJECT.MENT  —  PARTIES  —  PLEADING  —  LIMITATION  OF   ACTION. 

The  tenant  in  possession  is  the  only  necessary  party  defendant 
in  an  action  of  ejectment;  and,  althouf^h  he  may  set  up  that  there 
are  tenants  in  common  with  him  and  ask  that  the}^  be  made  parties, 
the  plaintiff  cannot  be  compelled  to  bring  them  in. 

Although  Code  1881,  §760.  provides  that  "  no  right  accrued  is  af- 
fected'* by  the  provisions  of  that  code,  such  enactment  cannot  be 
interpreted  as  preserving  the  right  to  bring  actions  for  the  posses- 
sion of  real  estate  to  a  period  of  twenty  years  after  the  right  of  ac- 
tion accrues,  as  was  provided  prior  to  the  enactment  of  the  code, 
when  the  code  has  reduced  the  period  of  limitation  from  twenty  to 
ten  years. 
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Judgment  on  the  pleadings,  in  an  action  of  ejectment,  is  errone- 
ous, when  grounded  on  plaintiff's  failure  to  reply  to  an  allegation 
of  the  answer  "that  neither  the  plaintiffs  nor  either  of  them,  nor 
the  ancestors  or  predecessors  of  either,  have  been  seized  or  pos- 
sessed of  the  premises  in  question,  or  any  part  or  parcel  thereof, 
within  ten  years  next  preceding  the  said  filing,"  as,  when  the  com- 
plaint has  alleged  that  plaintiffs  were  so  seized  on  a  certain  day, 
such  allegation  of  the  answer  is  equivalent  merely  to  a  denial  of 
the  corresponding  allegation  of  the  complaint. 

Appeal  from  Superior  Court,,  Thurston  County. 

M,  L.  Bder^  for  appellants. 
Allen  (Jb  Moore^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — To  a  complaint  in  ejectment  the  defendants 
set  up  in  their  answer  that  they  were  tenants  in  common, 
in  sole  possession  of  the  land  in  controversy,  with  the  de- 
visees of  Joseph  Y.  Pomeroy,  and  prayed  that  the  plaintiffs 
be  required  to  make  the  executor  and  devisees  of  Pomeroy 
parties  defendant,  and  that  the  action  be  stayed  until  this 
should  be  done.  The  court  held  that  Pomeroy' s  devisees 
were  necessary  and  proper  parties  to  the  action,  and  re- 
quired the  plaintiffs  to  bring  them  in,  which  was  done  over 
the  objection  of  the  plaintiffs. 

While  this  matter  will  probably  only  affect  the  question 
of  costs,  we  think  the  plaintiffs  have  a  right  to  a  correct 
ruling  upon  the  point.  Code  Proc,  §  529,  provides  that  an 
action  for  the  possession  of  real  property  may  be  brought 
against  the  tenant  in  possession;  and  §630  provides  how 
a  landlord  may  be  brought  in.  This  last  section  is  the 
only  one  we  have  which  changes  the  common  law  rule 
which  required  only  the  tenant  in  possession  to  be  made  a 
party  defendant.  The  object  of  this  action  being  to  ob- 
tain the  possession  alone,  there  was  no  necessity  for  mak- 
ing the  other  tenants  in  common  parties  hereto.  Sec.  529 
is  a  statutory  exception  to  the  rule  prescribed  in  §  143. 
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The  second  point  made  is  upon  the  statute  of  limitations. 
This  action  was  brought  in  1892,  and  one  of  the  defenses 
is  adverse  possession  for  a  period  of  sixteen  years  prior  to 
the  date.  The  appellants  maintain  that  the  statute  of  limita- 
tions prescribing  ten  years  within  which  an  action  for  the 
possession  of  real  estate  must  be  brought,  found  in  the 
Code  of  1881,  has  no  application  to  this  action,  because  of 
the  language  of  ^  760  of  that  code.  Prior  to  the  enactment 
of  the  Code  of  1881  the  period  of  limitation  of  actions  for 
the  possession  of  real  estate  was  twenty  years,  but  by  §  26 
of  that  code  the  time  was  reduced  to  ten  years.  Sec.  760, 
however,  provided  as  follows: 

''No  action  or  proceeding  commenced  before  this  code 
takes  effect,  and  no  right  accrued^  is  affected  by  its  pro- 
visions; but  the  proceedings  therein  must  conform  to  the 
requirements  of  this  code  as  far  as  applicable. ' ' 

It  was  held  in  Boer  v.  Choir,  7  Wash.  631  (32  Pac.  776), 
that  an  action  commenced  within  ten  years  after  that  date 
was  in  time,  although  the  full  period  since  the  right  of  ac- 
tion accrued  to  the  time  of  the  commencement  of  the  action 
was  more  than  ten  years.  The  present  contention  is  that, 
notwithstanding  the  reduced  period,  the  effect  of  §760 
was  to  preserve  the  right  to  commence  an  action  within 
twenty  years  from  the  time  the  right  of  action  accrued.  It 
is  clear,  both  upon  general  principles  of  right  and  by  the 
uniform  adjudications  of  courts,  that  the  effect  of  §  760 
would  be  to  preserve  everything  that  could  be  termed  a 
right  accrued.  The  right  to  bring  an  action  at  all  was  un- 
doubtedly saved. 

Changes  in  a  statute  of  limitation  are  universally  held 
not  to  have  the  effect  to  destroy  the  right  of  action  unless 
the  legislative  language  in  the  most  positive  terms  has  that 
effect.  Therefore,  courts  have  held  that  in  all  such  cases 
a  reasonable  time,  at  least,  will  be  allowed  for  the  com- 
mencement of  an   action,  notwithstanding   the  apparent 
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provisions  of  the  new  statute.  But  inasmuch  as  it  is  also 
a  universal  rule  that  the  time  within  which  an  action  may 
be  brought  is  a  part  of  the  remedy  merely,  it  is  our  opin- 
ion that  the  "right  accrued,"  which  §  760  provided  should 
not  be  affected,  meant  the  right  to  maintain  an  action  and 
not  the  right  to  maintain  it  within  any  specified  period. 
We  hold,  therefore,  that  while  the  plaintiff  could  have 
brought  his  action  at  any  time  within  a  period  of  ten 
years  from  the  adoption  of  the  Code  of  1881,  if  it  shall 
turn  out  to  be  a  fact  in  this  case  that  the  i*espondents  have 
been  in  possession  of  the  land  in  dispute  for  the  period  of 
sixteen  years  before  the  commencement  of  the  action,  that 
possession  will  be  a  bar  to  the  plaintiff's  proceeding. 

The  next  question  is  one  of  practice  purely,  and  will 
necessitate  the  reversal  of  the  judgment,  although  the  de- 
cision upon  the  question  of  the  statute  of  limitations  may 
ultimately  decide  the  merits  of  the  case  against  the  appel- 
lants. The  answer  of  the  defendants  contained  the  follow- 
ing, among  other  affirmative  defenses: 

"1.  That  they  [defendants]  are  the  owners  in  fee  and 
are  lawfully  seized  and  possessed  of  the  tract  of  land 
described  in  the  complaint. 

"2.  For  further  defense,  defendants  say  that  they  and 
their  grantors  hold  and  have  held  and  possessed  said  land 
actually,  openly,  notoriously,  continuously  and  adversely, 
under  color  and  claim  of  right  and  ownership  in  fee  for 
sixteen  years  last  past,  and  for  more  than  ten  years  prior 
to  the  filing  of  this  action,  and  that  neither  the  plaintiffs 
nor  either  of  them,  nor  the  ancestors  or  predecessors  of 
either,  have  been  seized  or  possessed  of  the  premises  in 
question,  or  any  part  or  parcel  thereof,  within  ten  years 
next  preceding  the  said  filing." 

The  reply  specifically  denies  each  and  every  allegation 
of  the  first  defense,  and  continues  as  follows: 

'^2.  That  they  [plaintiffs]  deny  that  defendants  have 
been  in  possession  of  said  land  in  dispute  under  color  of 
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title,  claim  of  right  or  ownership  in  fee,  as  set  forth  in 
paragraph  2  of  said  affirmative  defense." 

Upon  this  reply  the  court  sustained  a  motion  for  judg- 
ment on  the  pleadings  upon  the  ground  that  the  second 
denial,  while  it  placed  in  issue  an  allegation  that  the  de- 
fendants had  been  in  possession,  etc.,  as  set  forth  in  para- 
graph 2  of  the  affirmative  defense,  did  not  deny  that 
defendants  and  their  grantors  had  so  held.  Appellants 
make  the  point  that  it  was  error  to  render  judgment  on 
the  pleadings  in  such  a  case.  The  cause  being  an  action 
in  ejectment  at  common  law,  it  would  not  have  been  neces- 
sary for  the  defendants  to  plead  anything  beyond  the  gen- 
eral denial  to  have  entitled  them  to  put  in  evidence  any 
title  which  either  they  or  any  third  person  might  have 
which  would  serve  to  defeat  the  plaintiffs'  right  to  recover 
the  possession.  But  under  our  statute,  Code  Proc,  §532, 
it  is  made  necessary  to  a  defendant's  making  proof  of  title 
in  himself  or  another,  that  he  plead  the  same  in  his  answer. 
Therefore,  but  for  the  statute,  no  reply  to  the  allegations 
of  the  answer  set  forth  would  have  been  necessary,  since 
other  portions  of  the  answer  specifically  deny  all  the  allega- 
tions of  the  complaint.  The  section  mentioned  provides 
that  if  the  defense  of  title  in  himself  or  another  be  set  up 
bv  the  defendant,  the  nature  and  duration  of  such  estate 
or  license  or  right  to  the  possession  should  l)e  set  forth 
with  the  certainty  and  particularity  I'equired  in  a  com- 
plaint. Now,  in  this  case,  the  first  paragraph  of  the  affirm- 
ative defense  sets  forth  that  the  defendants  are  the  owners 
in  fee  and  are  lawfully  seized  and  possessed  of  the  tract  of 
land  described  in  the  complaint.  The  statement  contained 
in  this  paragraph  was  a  full  compliance  with  the  require- 
ments of  §  532;  for,  supposing  the  defendants  had  been 
the  plaintiffs  in  an  action  affecting  this  land,  it  would  only 
have  been  necessary  for  them  to  allege  that  they  were  the 
owners  in  fee  and  lawfully  seized  and  possessed  of  it  in 
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order  to  state  a  good  title  in  themselves.  They  could  then 
have  proved,  upon  the  trial,  that  their  title  was  based  upon 
an  adverse  possession  maintained  for  the  requisite  period, 
since  such  possession  is  now  generally  held  to  confer  upon 
the  possessor  the  absolute  legal  title  in  fee  of  the  estate. 
3  Wash.,  Real  Prop.  (5th  ed.),  p.  501;  School  Di8ti*ict  v. 
Benson^  31  Me.  384;  Nelson  v.  Brodliack^  44  Mo.  596; 
Bliss,  Code  PL,  §366;  Sharon  v.  Thicker,  144  U.  S.  533 
(12Sup.  Ct  720). 

It  will  be  noticed  that  the  reply  denied  each  and  every 
allegation  of  the  first  paragraph  of  the  defense,  and  there- 
fore the  material  issue  was  joined.  The  first  part  of  the 
second  paragraph  was  a  mere  statement  of  the  evidence 
upon  which  the  claim  of  ownership  was  based.  Fitch  v, 
Cornell^  1  Sawy.  156;  Wythe  v.  Myers^  3  Sawy.  595. 

But  it  is  also  urged  that  there  was  no  denial  at  all  of  the 
last  portion  of  the  second  paragraph  relating  to  the  seizure 
and  possession  of  the  plaintiff  within  ten  years  next  pre- 
ceding the  commencement  of  the  action;  but  that  portion 
of  the  defense  amounted  to  nothing  more  than  a  denial  of 
the  allegation  of  the  second  paragraph  of  the  complaint 
that  the  plaintiffs  were  seized  in  fee  and  possessed  and  en- 
titled to  the  possession  of  the  land.  Our  statute  of  limita- 
tions expressly  provides  that  no  action  shall  be  maintained 
for  the  recovery  of  real  property  or  the  possession  thereof 
unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor 
or  grantor,  was  seized  or  possessed  of  the  premises  in  ques- 
tion within  ten  years  before  the  commencement  of  the  ac- 
tion. The  second  paragraph  of  the  complaint  alleged  that 
the  plaintiffs  were  so  seized  on  the  fourth  day  of  November, 
1890,  which  responded  to  the  i*equirement  of  the  statute, 
and  the  buixlen  was  upon  the  plaintiffs  to  show  that  they 
were  either  seized  or  possessed  of  the  land  within  ten 
years.  Therefore,  when  the  defendants  set  forth  in  the 
language  used  in  the  second  paragraph,  that  the  plaintiffs 
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were  not  so  seized,  they  merely  denied  an  allegation  of  the 
complaint. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

Dunbar,  C.  J.,  and  Scott  and  Anders,  JJ.,  concur. 

HoYT,  J.,  dissents. 


[No.  1301.    Decided  June  13, 18M.] 

Rathbone,  Sard  &  Company,  Respondent^  v.  Robbrt 

Frost,  Appdlant, 

« 

FRAUD —PLBADING-— EXTENSION  OP  GUARANTY. 

Although  a  pleading  may  uot  in  direct  terms  allege  fraud,  yet^  if 
the  acts  constituting  the  fraud  are  set  forth,  the  pleading  suffi- 
ciently alleges  fraud  to  admit  of  proof  thereunder. 

In  an  action  upon  a  written  contract  by  defendant  guaranteeing 
payment  of  all  bills  of  merchandise  which  plaintifif  might  thereafter 
sell  a  third  person,  to  which  the  defendant  sets  up  the  defense  that 
on  a  certain  date  he  executed  a  contract  of  guaranty  for  goods  al- 
ready sold  to  such  third  person ;  that  thereafter  plaintiff  sent  him 
another  form  of  guaranty,  claiming  it  to  be  the  form  generally 
used,  which  he  was  desired  to  sign  and  return,  representing  that 
such  new  guaranty  was  simply  for  the  purpose  of  carrying  out  the 
original  agreement  and  contract  signed  by  defendant;  and  that  re- 
lying upon  said  representations,  without  paying  any  attention  to 
the  form  inclosed,  defendant  signed  the  new  agreement  and  for- 
warded it  to  plaintiff,  the  same  being  the  instrument  set  forth 
in  plaintiff's  complaint,  evidence  is  admissible  showing  the  receipt 
by  defendant  of  a  letter  from  plaintiff  in  regard  to  the  substitution 
of  another  form  of  guaranty,  in  which  it  was  alleged  that  "there  is 
but  little  difference  in  the  blanks,  but  we  prefer  to  have  our  own 
regular  forms,"  and  that  the  original  contract,  which  had  been  lost 
or  retained  by  plaintiff,  limited  defendant's  liability  to  the  sum  of 
$500  for  a  bill  of  merchandise  sold,  and  that  said  indebtedness  had 
been  wholly  paid. 

In  such  a  case  it  is  erroneous  to  refuse  defendant's  request  for  a 
charge  to  the  jury  that  plaintiff  is  not  entitled  to  recover,  if  they 
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find  that  the  original  contract  limited  defendant's  liability  as  guar- 
antor to  five  hundred  dollars  and  that  the  guaranty  sued  upon  was 
obtained  through  the  fraud  and  misrepresentation  of  plaintiff. 

Appeal  from,  Superior  Courts  Thurston  County. 

W.  L  Agnew^  for  appellant. 

Richards^  Murray  A  Pratt^  and  Robinson  cfe  Limi^  for 
respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  complaint  in  this  case  alleges  that 
on  the  30th  day  of  August,  1888,  at  the  city  of  Olympia, 
Territory  of  Washington,  the  defendant,  in  consideration 
ol  the  sum  of  one  dollar,  to  him  in  hand  paid  by  the 
plaintiff,  did,  in  writing,  guarantee  the  payment  at  maturity 
to  plaintiff  of  any  and  all  bills  of  merchandise  which  the 
plaintiff  might  from  time  to  time  thereafter  sell  to  George 
L.  Jones  upon  such  credits  as  might  be  agreed  upon  be- 
tween the  plaintiff  and  the  said  Jones,  and  without  requir- 
ing any  demand  or  notice  of  default;  that  the  defendant's 
liability  was  by  said  writing  limited  to  five  hundred  dol- 
lars; that  plaintiff  afterwards  and  prior  to  October  12, 1891, 
and  on  the  faith  of  said  guaranty,  sold  and  delivered  to 
said  George  L.  Jones  merchandise,  consisting  of  hardware 
to  the  full  amount  of  five  hundred  dollars,  the  purchase 
price  of  which,  according  to  the  terms  of  sale,  was  payable 
on  delivery  of  the  goods;  further  alleges  demand  of  pay- 
ment of  Jones,  and  refusal  by  him  to  pay  the  same,  and 
demands  judgment  against  the  defendant  on  his  guaranty 
for  five  hundred  dollars,  and  costs  of  the  action. 

The  answer,  among  other  things,  alleges  that  some  time 
shortly  prior  to  the  30th  day  of  August,  1888,  the  agent 
of  plaintiff  called  upon  the  appellant,  representing  that  he 
had  sold  to  said  Jones  a  bill  of  merchandise  of  the  value  of 
five  hundred  dollars,  and  desired  the  appellant  to  guarantee 
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payment  of  the  same;  that  thereupon  said  agent  drew  up 
a  guaranty  to  that  effect,  and  appellant  signed  and  deliv- 
ered the  same;  that  appellant^ s  liability  was  limited  in  said 
instrument  to  the  sum  of  five  hundred  dollars  for  goods 
already  purchased  by  Jones  of  said  respondent;  that  there- 
after, on  or  about  August  30th,  appellant  received  by  mail 
from  the  i*espondent  another  paper,  accompanied  by  a 
letter  of  transmittal,  wherein  respondent  represented  to 
appellant  that  it  desired  his  guaranty  to  be  upon  the  form 
which  it  usually  used,  and  desired  him  to  sign  the  form 
inclosed  and  return  the  same  to  it,  and  represented  that 
such  new  guaranty  was  simply  for  the  purpose  of  carrying 
out  the  original  agreement  and  contract  signed  by  the  ap- 
pellant; that  trusting  and  relying  upon  said  representa- 
tions, without  paying  any  attention  to  the  form  inclosed, 
appellant  signed  the  new  agreement  and  forwarded  it  to 
respondent,  which  said  second  instrument  is  the  same  set 
forth  in  plaintiff's  complaint;  and  alleges  further  that  it 
was  well  understood  and  agreed  by  and  between  respond- 
ent and  appellant  that  the  original  contract  or  guaranty 
was  to  be  in  no  way  modified,  extended  or  enlarged,  and 
that  the  bill  of  goods  ordered  by  Jones  to  the  amount  of 
five  hundred  dollars,  and  for  which  the  appellant  became 
liable,  had  been  wholly  paid,  and  that  thereupon  the  liabil- 
ity of  defendant  ceased. 

Upon  the  trial  of  the  cause  the  appellant  offered  evi- 
dence tending  to  show  the  character  of  the  first  guaranty 
and  the  circumstances  under  which  the  second  guaranty 
was  executed.     The  testimony  offered  was  as  follows: 

^"That  the  guaranty  sued  upon  in  this  action  was  sub- 
stituted for  the  original  guaranty  given  by  him  in  which 
his  liability  was  limited  to  five  hundred  dollars;  that  the 
guaranty  upon  which  suit  is  brought  was  given  by  Mr. 
Frost  under  the  following  representation,  by  inclosing  the 
same  by  letter: 
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"•Aug.  25th,  1888. 
••  ^Robert  Frost,  Olympia,  Wash.  Ter.: 

*' '  Dear  Sir — We  are  in  receipt  of  an  order  from  our  Mr.  Trap- 
ha^en  for  stoves  to  be  shipped  to  Geo.  L.  Jones  of  your  place,  and 
we  are  also  in  receipt  of  your  guaranty  for  the  account  of  Mr.  Jones 
up  to  $500.  We  would  much  prefer  that  you  make  out  this  guar- 
anty on  one  of  our  blanks,  which  we  inclose  herein  for  your  signa- 
ture. We  will  hold  the  guaranty  which  we  received  through  Mr. 
Traphagen  until  we  receive  this  from  you.  when  we  will  return  it 
to  vou.  There  is  but  little  difference  in  the  blanks,  but  we  prefer 
to  nave  our  own  regular  forms  for  our  account  in  order  to  make 
everything  more  satisfactory. 

"*  Yours  truly,  Rathbone,  Sard  &  Co.,  per  — .' 

''Further  that  the  original  guaranty  for  which  the  one 
sued  on  was  given  limited  the  liability  of  the  defendant  to 
the  amount  of  five  hundred  dollars.  Also  that  the  original 
guaranty  was  never  returned  to  defendant,  but  was  lost  or 
retained  by  the  plaintiffs/' 

This  testimony  was  objected  to  by  the  plaintiff,  the  ob- 
jection was  sustained,  and  upon  motion  of  the  respondent 
the  jury  was  instructed  to  find  a  verdict  for  the  respondent. 

In  refusing  to  admit  such  testimony  we  think  the  court 
erred.  The  respondent  objected  to  the  introduction  of  the 
testimony  on  the  ground  that  the  affirmative  allegations 
of  the  answer  did  not  charge  fraud  on  the  part  of  re- 
spondent. While  it  is  true  the  answer  does  not  allege  in 
terms  that  the  respondent  was  guilty  of  fraud  in  obtaining 
the  execuion  of  the  second  guaranty,  yet  if  the  facts  which 
constitute  the  fraud  are  set  forth  it  is  not  necessary  that 
the  appellant  should  plead  the  conclusion  of  law,  which 
would  be  about  all  that  an  allegation  stating  in  terms  that 
the  respondent  was  guilty  of  fraud  would  amount  to.  We 
think  the  allegations  of  the  answer,  and  the  proof  offered 
in  this  instance,  if  true,  are  sufficient  to  establish  fraud  on 
the  part  of  the  respondent  —  at  least  it  is  sufficient  proof 
tending  to  establish  fraud  to  be  allowed  to  go  to  the  con- 
sideration of  the  jury.  The  testimony  is  that  the  second 
guaranty  is  a  continuing  guaranty,  and  that  the  first  guar- 
anty was  limited  to  the  goods  which  were  already  bought 
by  Jones  at  the  time  the  guaranty  was  executed.     Cer- 
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tainly,  then,  there  is  an  esseDtial  difference  so  far  as  the 
responsibility  of  Frost  is  concerned  in  these  two  instru- 
ments, and  yet  the  letter  accompanying  the  new  instru- 
ment which  the  respondent  desired  appellant  to  sign, 
positively  states  to  appellant  that  ^^  there  is  but  little  dif- 
ference in  the  blanks,"  and  gives  as  a  reason  for  preferring 
their  request  to  have  the  second  guaranty  signed  that  they 
would  like  to  have  it  on  their  regular  forms.  When  the 
respondent  said,  ^^  We  would  much  prefer  that  you  make 
out  this  gurranty  on  one  of  our  blanks  which  we  enclose 
for  your  signature,"  and  further,  that  ^^ there  is  but  little 
difference  in  the  blanks,  but  we  prefer  to  have  our  own 
regular  form  for  our  account  in  order  to  make  everything 
more  satisfactory,"  the  evident  intention  was  to  convey 
the  idea  to  the  appellant  that  the  change  requited  was 
simply  a  matter  of  form,  and  not  of  substance,  and  Frost, 
evidently  with  a  desire  to  accommodate,  where  he  could  do 
so  without  any  expense  to  himself,  complied  with  the  seem- 
ingly innocent  request.  But  the  result  shows  that  there 
was  a  very  material  difference,  for  in  one  instance  Frost 
would  have  been  entirely  exonerated  from  the  payment  of 
this  claim,  and  in  the  other  he  is  held  responsible  to  the 
amount  of  five  hundred  dollars. 

It  is  true  it  may  have  been  a  little  careless  on  the  part  of 
Frost  not  to  have  examined  the  second  instrument  with 
reference  to  the  conditions  of  the  first;  but  it  is  upon  care- 
less people  ordinarily  that  frauds  are  perpetrated.  If  it 
was  not  the  intention  of  the  respondent  to  obtain  by  the 
change  a  benefit  which  was  not  contained  in  the  first  agree- 
ment, then  it  has  secured  a  contract  which  was  not  intended 
either  by  it  or  Frost,  and  if  it  was  its  intention  to  obtain 
this  additional  benefit,  it  evidently  obtained  it  by  sharp 
practice,  and  when  sharp  practice  is  analyzed  fraud  will 
usually  be  found  to  be  its  principal  constituent  element 
We  do  not  think  the  law  should  uphold  men  in  their  at- 
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tempts  to  overreach  others  who  are  unsuspecting,  and  who 
rely  upon  the  honor  and  integrity  of  those  with  whom  they 
are  dealing.  Certain  it  is  in  this  case,  if  the  testimony  of 
the  appellant  be  true,  that  the  liability  of  appellant  was 
increased  after  the  contract  was  entered  into,  and  there 
would  seem  to  be  no  reason  why  Frost  should  have  entered 
into  the  second  and  more  extended  contract;  and  the  fact 
that  the  accredited  agent  of  the  company  was  not  supplied 
with  the  usual  forms  used  by  the  company  in  such  cases, 
and  that  a  form  of  more  limited  liability  was  first  used, 
and  then  one  of  more  extended  liability  obtained  under  the 
pretense  of  desiring  simply  their  usual  printed  forms,  is  to 
say  the  least  a  suspicious  circumstance  in  this  case.  We 
think  the  testimony  should  have  gone  to  the  jury  for  their 
consideration.  This  being  true,  the  instruction  asked  by 
appellant,  viz.,  that,  '^If  you  find  from  the  evidence  that 
the  contract  between  the  plaintiff  and  the  defendant  when 
originally  entered  into  was  the  contract  by  which  the 
defendant's  liability  as  guarantor  was  limited  to  the  amount 
of  five  hundred  dollars,  and  if  you  further  find  from  the 
evidence  that  the  plaintiff  obtained  the  guaranty  upon 
which  he  sued  from  the  defendant  through  fraud,  and  that 
the  defendant  was  misled  by  the  statements  and  represent- 
ations of  the  plaintiff,  then  the  plaintiff  is  not  entitled  to 
recover,"  should  have  been  given  by  the  court. 

The  answer  also  alleged  that  during  the  times  mentioned 
and  set  forth  in  plaintiff's  complaint  the  plaintiff  was  a 
foreign  corporation  attempting  to  do  business  in  the  State 
of  Washington  without  complying  with  the  laws  of  this 
state  with  respect  to  foreign  corporations  doing  business 
therein,  and  that  therefore  it  had  no  legal  capacity  to  sue; 
and  a  portion  of  appellant's  brief  is  devoted  to  the  discus- 
sion of  this  proposition.  This  question  was  settled  by  this 
court  adversely  to  the  contention  of  appellant,  to  the  effect 
that  where  a  party  had  contracted  with  a  foreign  corpor- 
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atioD  he  was  estopped  to  question  the  right  of  the  corpor- 
ation to  do  business  in  the  state,  in  Dearborn  Foundry  Co, 
V.  Augustine^  5  Wash.  67  (31  Pac.  327),  and  in  La  France 
Fire  Engine  Co,  v.  Town  of  ML  Vernon^  ante^  p.  142;  but, 
for  the  errors  alleged  above,  the  judgment  will  be  reversed, 
and  the  cause  remanded,  with  instructions  to  proceed  in 
accordance  with  this  opinion. 

Scx)TT,  Anders  and  Stiles,  JJ.,  concur. 

HoYT,  J.,  dissents. 


[No.  1367.    Decided  June  18, 1894.] 

A.  W.  Rogers,  Respondent^  v.  The  City  of  Spokane, 

Appellant. 

ACCORD  AND  SATISFACTION  —  FAILURE  OF  PERFORMANCE. 

In  an  action  against  a  city  for  the  recovery  of  damages  for  in- 
juries received  through  the  city's  negligence,  an  answer  alleging 
that  plaintiff  agreed  to  accept  a  certain  sum  from  the  defendant  in 
full  discharge  and  satisfaction  of  his  claim,  which  sum  defendant 
agreed  to  pay,  and  that  thereafter  the  city  council  of  defendant 
directed  the  issuance  of  warrants  payable  from  its  treasury  for  said 
sum,  which  were  ready  for  delivery  to  plaintiff,  is  not  sufficient  as 
a  plea  of  accord  and  satisfaction,  since  it  appears  from  the  answer 
itself  that  it  was  not  the  city's  promise  to  pay  that  was  to  be  received 
in  satisfaction,  but  the  payment  of  the  sum  agreed  upon,  and  that 
this  sum  had  neither  been  paid  nor  tendered  at  the  time  of  the 
accord. 

Appeal  from  Superior  Courts  Spokane  County. 

James  Dawson,  for  appellant. 

Turner,,  Graves  cfe  McKinstry^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  an  action  by  the  respondent 
against  the  city  of  Spokane,  for  damages  received  by  re- 
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spondent  while  acting  as  a  duly  authorized  scavenger  for 
said  city,  in  removing  the  contents  of  a  cesspool  and  dis- 
posing of  the  same  in  the  Spokane  river  from  the  city  dump 
structure,  by  reason  of  respondent  and  his  team  being  pre- 
cipitated from  said  dump  structure  into  the  Spokane  river 
on  account  of  the  alleged  unsafe  structure  maintained  by  the 
city.  The  complaint  contained  the  usual  allegations  of 
negligence  on  the  part  of  the  city  and  damages  suffered  by 
respondent  The  answer  was  a  denial  of  the  negligence  of 
the  city  in  maintaining  said  structure,  an  allegation  of  con- 
tributory negligence  on  the  part  of  the  respondent,  and  an 
affirmative  defense  which  was  as  follows: 

^^  Defendant,  for  a  further  affirmative  defense  and  answer 
to  said  complaint,  alleges  that,  before  the  commencement 

of  this  action,  to  wit,  on  the day  of  October,  A.  D. 

1893,  the  said  plaintiff  agreed  to  accept  the  sum  of  three 
hundred  and  forty-three  and  ^VV  dollars,  in  full  discharge 
and  satisfaction  of  said  claim  on  a  compromise  thei*eof ,  and  to 
execute  to  the  defendant  a  release  and  discharge  therefrom, 
and  that  the  said  defendant  then  and  there  agi'eed  to  pay  said 
plaintiff  said  sum  in  full  satisfaction  and  discharge  of  said 
claim  as  a  compromise  thereof.  That  on,  to  wit,  the  27th  day 
of  October,  A.  D.  1893,  the  said  defendant,  at  a  regular 
meeting  of  its  council,  by  its  said  council  empowered  and 
directed  its  comptroller  to  issue  to  said  plaintiff  warrants 
for  said  sum,  payable  from  its  treasury,  and  the  same  are 
now  ready  to  be  delivered  to  said  plaintiff." 

On  the  trial  of  the  cause  the  following  testimony  was 
offered: 

^^ Question:  Now,  Mr.  Patterson,  will  you  state  whether 
there  was  any  agreement  made  between  the  finance  com- 
mittee and  the  city  council  to  compromise  the  claim  of  Mr. 
Rogers;  if  so,  state  what.  (Objected  to  by  counsel  for 
plaintiff  as  immaterial,  irrelevant  and  incompetent.) 

*'Mr.  Dawson:  I  propose  to  prove  by  this,  your  honor, 
that  they  actually  went  into  negotiations  to  settle  this,  and 
the  amount  was  agreed  on,  and  that  Rogers  agreed  to  ac- 
cept that  amount,  and  upon  that  agreement  of  Rogers  it 
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was  presented  to  the  city  council  and  the  city  council 
passed  upon  it  and  directed  the  comptroller  to  draw  war- 
rants for  that  amount,  and  Mr.  Rogers  agreed  to  come  back 
and  get  the  amount  agreed  upon;  he  never  did  come  bactu 
but  brought  this  suit;  the  amount  agreed  upon  was  item- 
ized and  he  agreed  to  accept  that  as  a  compromise  of  this 
case." 

The  objection  to  the  introduction  of  this  testimony  was 
sustained  by  the  coui*t,  so  that  it  will  be  seen  that  this  case 
squarely  raises  the  law  of  accord  and  satisfaction.  This  is 
one  of  the  most  difficult  branches  of  the  law  to  determine, 
as  the  authorities  seem  to  be  somewhat  conflicting  and  the 
circumstances  under  which  the  questions  arise  are  so  di- 
versified and  numerous. 

An  accord  and  satisfaction  is  defined  to  be: 

^'An  agreement  between  two  persons,  one  of  whom  has 
a  right  of  action  against  the  other,  that  the  latter  should  do 
or  give,  and  the  former  accept,  something  in  satisfaction  of 
the  right  of  action  different  from,  and  usually  less  than, 
what  might  be  legally  enforced.  When  the  agreement  is 
executed,  and  satisfaction  has  been  made,  it  is  called  ^accord 
and  satisfaction.'  "  Black's  Law  Dictionary,  p.  16. 

Another  definition  is: 

^'A  satisfaction  agreed  upon  between  the  party  injuring 
and  the  party  injured  which,  when  performed,  is  a  bar  to 
all  actions  upon  this  account." 


And  another: 


^A  settlement  of  a  dispute  or  the  satisfaction  of  a  claim, 
by  an  executed  agreement  between  the  party  injuring  and 
the  party  injured. " 

The  definition  given  by  Rapalje  &  Lawrence's  Law  Dic- 
tionary is  as  follows: 

^*An  accord  is  an  agreement  between  two  or  more  per- 
sons, one  of  whom  has  a  right  of  action  against  the  other, 
that  the  latter  shall  render  and  the  former  accept  some- 
thing in  satisfaction  of  the  right  of  action,  etc.     If  the 
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accord  is  carried  out  by  the  payment,  delivery  or  perform- 
ance and  acceptance,  the  arrangement  is  called  an  'accord 
and  satisfaction'  (in  the  old  books  sometimes  an  'accord 
and  execution'),  and  operates  as  a  bar  to  the  right  of 
action." 

In  fact,  the  definition  of  all  the  writers  and  the  well  un. 
derstood  meaning  of  the  term  is  substantially  as  expressed 
above;  so  that  it  will  be  seen  from  the  allegations  of  this 
complaint  that  there  could  have  been  no  accord  and  satis- 
faction, for  the  agreement  was  never  executed  and  the  pay- 
ments never  made. 

There  is  another  and  more  modern  and  probably  better 
application  of  this  principle,  which  has  been  sustained  by 
the  courts,  viz.,  that  an  accord  and  satisfaction  is  the  sub- 
stitution of  another  agreement  between  the  [>arties  in  satis- 
faction of  the  former  one;  or  probably  a  better  definition 
would  be  where  a  promise  to  do  a  thing  is  set  up  in  satis- 
faction of  the  prior  right  or  claim.  And  this  principle,  or 
application  of  the  principle,  is  invoked  by  the  appellant 
here  to  sustain  his  appeal.  It  asserts  that  it  does  not 
plead  or  attempt  to  plead  accord  and  satisfaction,  nor  does 
it  contend  that  the  proof  was  sufficient  to  support  accord 
and  satisfaction;  but  its  contention  is  that  the  matter 
pleaded,  if  true,  is  good  as  a  release  of  the  original  cause 
of  action  and  a  good  defense  to  this  action,  based  as  it  is 
upon  the  original  case  after  once  agreeing  to  settle  the 
same;  that  where  there  is  a  disputed  liability  and  an  un- 
liquidated claim  based  thereon  existing  between  the  par- 
ties, and  the  parties  get  together  and  as  a  compromise  of 
the  matter  in  dispute  agree  upon  an  amoimt  to  be  paid  by 
the  one  party  to  the  other,  when  the  amount  is  fixed  and 
determined  and  there  is  an  agreement  in  the  two  minds 
that  the  amount  fixed  to  be  paid  is  the  amount  due,  and 
the  party  by  the  compromise  liable  to  pay  agrees  to  pay 
the  same  and  the  other  agi*ees  to  accept  the  same,  the  pdy- 
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ment  of  the  amount  so  fixed  becomes  Immediately  the  only 
matter  open  between  them,  and  all  claims  and  demands  in 
dispute  become  immediately  merged  in  the  fixed  sum,  and 
both  parties.to  the  settlement  and  compromise  are  mutually 
bound  by  the  settlement.  We  think  this  is  a  proper  state- 
ment of  the  law,  with  this  qualification,  that  it  must  appear 
that  it  was  the  new  agreement  to  perform,  which  the  party 
who  was  entitled  to  recover  relied  upon,  instead  of  the 
performance  of  the  agreement  by  the  payee. 

This  class  of  cases  is  thus  commented  upon  in  note./^  p. 
819  of  2  Parsons  on  Contracts  (7th  ed.).  After  comnoent- 
ing  upon  cases  of  this  character,  including  Bahcock  v. 
Ilawkhu^  23  Vt.  662,  which  is  one  of  the  strongest  cases 
upholding  this  doctrine,  the  author  says: 

^^But  the  rule  established  by  these  cases  has  made  no 
material  change  in  the  form  of  the  plea.  It  is  still  true 
that  an  accord  without  satisfaction  is  not  good.  Therefore^ 
if  a  defendant  intends  to  set  up  a  new  promise  withoat 
performance  in  bar  of  an  action,  he  must  take  care  to  aver 
distinctly  that  it  was  agreed  that  the  new  promise  should 
be  received  in  satisfaction.  If  he  sets  forth  the  agreement 
in  such  a  manner  that  it  appears  upon  the  face  of  the  plea 
that  performance,  and  not  the  promise  to  perform,  was  to 
be  received  in  satisfaction,  and  does  not  aver  performance, 
the  plea  will  of  course  be  bad.  This  will  explain  several 
recent  English  cases  which  might  seem  at  first  sight  to  be 
at  variance  with  what  is  stated  in  the  text." 

Tested  by  this  rule,  the  answer  in  this  action  most  cer- 
tainly does  not  state  a  ground  of  defense  so  far  as  the  plea 
of  settlement  is  concerned ;  for  it  will  be  observed  that  the 
allegation  of  the  affirmative  answer  is  not  that  the  plaintiff 
agreed  to  accept  the  dgreement  of  the  city  council  to  pay 
him  the  sum  of  $343.90  in  discharge  and  satisfaction  of 
his  claim,  but  that  he  agi'eed  to  receive  the  payment  of  the 
said  sum  agreed  upon  in  satisfaction  of  his  claim;  and  the 
three  cases  cited  by  appellant  in  its  reply  brief,  in  our 
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judgment,  support  the  position  taken  by  Mr.  Parsons. 
Ooodrich  v.  Sta/nley^  24  Conn.  613,  which  is  the  main  case 
cited  by  appellant  in  his  reply  brief,  holds  that  — 

'^  Where  it  is  claimed  that  an  agreement,  with  promises 
on  the  one  side  to  pay,  and  on  the  other  to  accept  payment 
of  an  obligation,  in  a  mode  other  than  according  to  its 
tenor,  is  a  satisfaction  or  extinguishment  of  such  obligation, 
it  should  explicitly  appear  that  such  was  the  intention  of 
the  parties.  Where  the  payee  of  a  negotiable  promissory 
note,  both  before  and  after  its  transfer,  promised  the  maker 
that,  if  the  latter  would  continue  to  labor  for  him,  he  would 
apply  the  amount  of  such  labor  in  payment  of  the  note; 
that,  in  consideration  thereof,  the  maker  promised  to  con- 
tinue so  to  labor  until  the  note  should  be  fully  paid,  and 
the  payee  agreed  to  accept  the  labor  in  satisfaction  of  the 
note;  it  was  held  that  this  was  only  an  agreement  on  the 
part  of  the  payee  to  accept  the  labor  of  the  maker,  and  not 
an  agreement  to  accept  merely  his  promise  to  render  it  in 
satisfaction  of  such  note.'^ 

It  was  further  held  that — 

'^  Where  the  payee,  for  a  valuable  consideration,  assigned 
such  note  when  over  due,  but  the  labor  agreed  to  be  per- 
formed in  satisfaction  of  it  had  not  been  rendered  at  the 
time  of  the  assignment,  that  said  agreement  to  labor  not 
only  constituted  no  satisfaction  of  the  note,  but  was  merely 
an  unexecuted  accord,  and  therefore  imposed  no  legal  duty 
upon  the  maker,  prior  to  the  assignment,  or  consequently 
upon  the  assignee,  afterward  to  accept  such  labor,  even  if 
it  had  been  tendered.^' 

The  court,  in  the  discussion  of  the  case,  says: 

^^The  defendants  claim  that  it  is  found  that,  after  the 
note  became  due,  and  before  its  transfer  to  the  plaintiff, 
there  was  a  mutual  agreement  between  Booth  and  Good- 
rich, in  which  the  latter  promised  that  he  would  continue 
to  labor  for  the  former,  until  the  amount  due  on  the  note 
should  be  fully  paid  by  such  labor,  and  the  former  prom- 
ised that  he  would  accept  said  labor  and  apply  it  in  satis- 
faction of  the  note;  that  it  was  then  further  agreed  between 
them  that  the  promise  of  Goodrich  should  be  accepted  by 
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Booth  in  satisfaction  of  the  note,  and  that  it  was  so  ac- 
cepted; and  the  defendants  insist  that  this  substitution  of 
the  promise  of  Goodrich  for  the  note  was  an  extinguish- 
ment, by  way  of  accord  and  satisfaction,  of  such  note,  and 
therefore  constituted  a  valid  defense  to  it  against  Booth, 
and  consequently  against  the  plaintiff,  his  assignee.  If,'' 
says  the  court,  '^  Booth  accepted,  in  satisfaction  of  the 
note,  the  promise  of  Goodrich  to  pay  the  amount  due  upon 
it  in  his  labor,  and  did  not  merely  agree  to  accept  such 
labor  when  it  should  be  performed,  in  satisfaction  of  it, 
and  that  was  a  valid  promise,  on  which,  upon  its  non-per- 
formance, an  action  would  lie  in  favor  of  Booth,  the  au- 
thorities appear  to  be  decisive  to  show  that  such  acceptance 
would  be  an  executed  accord,  which  would  be  a  satisfac- 
tion and  extinguishment  of  the  note." 

And  the  court,  after  commenting  upon  cases  of  this  char- 
acter, proceeds  as  follows: 

^'In  order  that  such  an  accord  should  be  a  defense  to 
the  original  debt,  it  is  necessary,  in  the  language  of  Parke 
B.,  in  the  case  last  cited  (namely,  Evans  v.  Powis^  1  Wels. 
Hurls.  &  Gor.  601),  that  the  plaintiff  should  have  'agreed 
to  accept  the  agreement  itself,  and  not  the  performance 
of  it,  as  a  satisfaction  for  his  debt,  so  that  if  it  was  not 
performed  his  only  remedy  would  be  by  an  action  for  the 
breach  of  it,  and  not  a  right  to  recur  to  the  original  debt." 
There  must  be  a  valid  agreement  substituting  a  new  cause 
of  action  in  place  of  the  old.  It  is  not  sufficient  that  there 
is  a  mere  accord  between  the  same  parties,  with  mutual 
promises,  but  there  must  be  a  new  agreement  with  a  new 
consideration." 

And  the  court  holds  that  where  it  is  the  promise  to  per- 
form instead  of  the  performance  that  is  accepted,  it  must 
explicitly  appear  that  such  was  the  intention  of  the  par- 
ties, finding  in  this  case  that  Booth  did  not  agree  to  rely 
upon  the  mere  promise  of  Goodrich  to  perform  the  labor, 
but  upon  the  performance  of  the  promise.  And  the  other 
cases  cited  by  appellant  in  its  reply  brief  are  to  the  same 
effect. 
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So  that  the  rule  on  this  question  is  brought  down  by 
the  modem  authorities  to  a  question  of  intention.  This 
intention  must  be  gathered  from  the  contract,  and  in  this 
case  the  contract  must  be  ascertained  from  the  allegations 
of  the  answer.  From  the  allegations  of  the  answer  it  cer- 
tainly does  not  appear  that  it  was  the  intention  of  the  re- 
spondent to  accept  the  promise  of  the  city  of  Spokane  to 
pay  him  $343.90;  but  that  it  was  the  payment  of  the  said 
sum  that  he  relied  upon  to  extinguish  his  claim.  Under 
the  pleadings  in  this  case  it  plainly  appears  that  the  claim 
was  to  remain  in  force  until  the  satisfaction  under  the  new 
agreement,  namely,  the  payment  and  acceptance  of  the 
warrant,  was  completed;  and  it  may  be,  as  was  said  in 
Kromer  v.  Heim^  76  N.  Y.  578,  that  it  was  indefensible  in 
morals  for  the  respondent  to  refuse  to  abide  by  the  agree- 
ment that  he  made,  but  he  was  under  no  legal  obligation 
and  had  the  right  to  enforce  his  claim  at  any  time  before 
his  acceptance  of  the  amount  agreed  upon. 

In  fact,  so  far  as  the  allegations  of  the  answer  in  this 
case  are  concerned,  it  does  not  even  appear  definitely  that 
there  was  a  meeting  of  the  minds  of  the  city  council  and 
the  respondent  at  any  time;  certainly  there  was  no  tender 
by  the  council  of  the  amount  at  the  time  that  the  alleged 
agreement  was  made;  and  whether  or  not  there  is  any  dis- 
tinction to  be  made  on  the  question  of  tender  between  a 
naunicipal  corporation  and  an  individual  is  a  question  which 
it  is  not  necessary  for  us  now  to  decide,  as  it  does  not  ap- 
pear from  the  answer  that  the  date  on  which  the  plaintiff 
agreed  to  accept  the  amount  s{>ecified  was  the  date  on 
which  the  city  council  empowered  its  comptroller  to  issue 
the  said  warrant  to  the  respondent. 

We  think  that  the  objection,  that  the  answer  did  not 
state  facts  sufficient  to  constitute  a  defense  in  this  particu- 
lar, should  have  been  raised  by  demurrer;  that  such  is 
much  the  better  and  fairer  practice,  because,  if  the  court 
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should  sustain  the  objeotion,  the  pleader  can  have  an  op- 
portunity to  amend  his  pleadings  to  correspond  with  the 
facts.  But  inasmuch  as  this  question  has  not  been  raised 
by  the  appellant,  and  inasmuch  as  it  further  appears  from 
the  testimony  offered  that  the  proof  was  not  even  as  strong 
in  support  of  the  plea  at  bar  as  the  allegations  of  the  an- 
swer, the  agreement  of  respondent  appearing  to  be  with 
the  finance  committee,  by  which  it  was  afterwards  sub- 
mitted to  the  city  council  for  ratification,  after  respond- 
ent's acceptance  of  the  same,  and  that  no  amendment 
could  have  been  made  in  accordance  with  the  facts,  we  will 
not  disturb  the  judgment  of  the  court  on  that  ground. 
This  disposes  of  the  objection  to  the  instruction  of  the 
court,  that  the  assertion  that  the  plaintiff  agreed  to  receive 
$343. 90  in  consideration  of  his  claim  against  the  city,  and 
that  the  city  agreed  to  pay  it,  and  ordered  it  paid,  consti- 
tuted no  defense,  and  that  it  was  therefore  withdrawn  from 
their  consideration. 

It  is  stated  by  the  appellant  in  its  brief  that  but  two  ques- 
tions are  presented  in  this  case,  viz. :  Firsts  Error  of  the  court 
in  excluding  the  evidence  showing  a  compromise  between 
the  parties;  seeoyid^  excessive  damages  awarded  respond- 
ent. There  is,  however,  some  little  attempt  to  show  that 
if  the  dump  was  in  a  dangerous  condition  it  could  have 
been  seen  by  any  person,  and  that  the  respondent  was 
therefore  guilty  of  contributory  negligence  in  not  taking 
notice  of  its  dangerous  condition.  The  testimony,  how- 
ever, shows  that  the  respondent  had  not  been  acquainted 
with  the  structure  when  it  was  first  made  and  had  not  had 
an  opportunity  to  observe  its  gradual  decay,  or  rather  dis- 
placement from  its  original  position,  he  never  having  been 
to  the  place  before  the  8th  of  August,  the  accident  occur- 
rin^r  on  the  24th  of  the  same  month. 

So  far  as  the  question  of  excessive  damages  is  concerned, 
from  the  testimony  of  the  respondent  and  of  the  physician 
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attending  him,  it  would  take,  it  seems  to  us,  a  large  stretch 
of  the  imagination  to  conclude  that  such  testimony  showed 
that  the  verdict  was  founded  upon  the  passion  and  prejudice 
of  the  jury.  It  may  have  been  that  if  this  court  had  been 
sitting  as  a  trial  jury  it  would  not  have  given  the  respond- 
ent the  same  amount  of  damages  that  was  given  by  the 
jury.  That  question  having  been  submitted  to  a  tribunal 
authorised  by  law  to  make  a  finding  upon  that  subject,  we 
are  not  inclined  to  disturb  it. 

The  judgment  will,  therefore,  be  affirmed. 

Scott,  Anders  and  Stiles,  JJ.  ,  concur. 

HoYT,  J.,  dissents. 


[No.  1828.    Decided  June  13, 1894.] 

WiLKESON  Coal  and  Coke  Company,  Appellant^  v. 
Arthur  Driver,  et  ux.^  Respondents. 

INJUNCTION  —  TRESPASS   UPON   LAND  —  PLEADING    -  PRACTIOE. 

The  complaint  in  an  action  to  enjoin  the  commission  of  trespasses 
upon  laud  is  defective,  when  the  trespasses  are  pleaded  in  general 
allegations  only. 

Injunction  will  not  lie  to  restrain  defendant  from  conducting 
the  saloon  business  adjacent  to  plaintiff^s  place  of  business,  and  in 
which  a  number  of  men  were  employed,  whose  sobriety  was  neces- 
sary^ in  order  to  secure  the  best  results  from  plaintiff^s  business. 

Where  all  parties  voluntarily  submit  a  matter  in  controversy  to 
the  equity  side  of  the  court,  the  fact  that  the  plaintiff  has  an  ade- 
quate remedy  at  law  cannot  be  raised  by  motion  to  dismiss  upon 
the  trial  of  the  cause. 

The  objection  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  cannot  be  taken  by  a  motion  to  dismiss, 
but  can  only  be  raised  by  a  demurrer  or  by  an  objection  to  the  ad- 
mission of  evidence. 

In  an  action  to  enjoin  trespasses  upon  certain  land,  the  title  to 
which  lay  in  dispute  between  plaintiff  and  defendants,  and  in  which 
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action  a  temporary  injunction  had  been  fii^anted  plaintiff,  until  the 
determination  of  an  action  it  was  about  to  institute  to  try  the  title 
to  the  land,  the  fact  that  plaintiff  merely  tendered  an  issue  in  an 
action  brought  by  defendants  against  plaintiff,  involving  the  same 
subject  matter,  instead  of  commencing  the  action  itself,  will  not 
justify  the  dismissal  of  the  injunction  suit  on  the  ground  that  plaint- 
iff was  chargeable  with  laches  in  failing  to  comply  with  the  order 
of  the  court. 

Appeal  from  Superior  Courts  Pierce  County, 

Ashton  dk  Chapman^  and  Remington  cfe  Reynolds^  for  ap- 
pellant: 

The  objection,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  cannot  be  taken 
by  motion  to  dismiss;  and  the  court  erred  in  sustaining 
the  motion  to  dismiss,  even  if  the  objection  properly  made 
might  have  been  well  taken.  Cline  v.  Cline^  3  Or.  355; 
Morton  V.  Sweetaer^  12  Allen,  134;  Fettretch  v.  McKay^  47 
N.  Y.  427;  Walter  v.  Fowler,  85  N.  Y.  621. 

It  is  well  settled  that  a  suit  in  equity  will  not  be  dis- 
missed on  the  ground  that  the  plaintiff  has  an  adequate 
remedy  at  law,  when  the  objection  is  taken  for  the  first 
time  at  the  trial.  Baron  v.  Kom,  27  N.  E.  804;  Grandin 
V.  I^Roy,  2  Paige  Ch.  509;  Wisioall  v.  Hall,  3  Paige  Ch. 
313;  LeRoy  v.  Piatt,  4  Paige  Ch.  77;  Cox  v.  James,  45 
N.  Y.  557;  Toxtm  of  Mentz  v.  Cook,  108  N.  Y.  504; 
Wheelock  v.  Noonan,  108  N.  Y.  179;  CreeLyv.  Bay  State 
Brick  Co.,  103  Mass.  51^. 

Where  a  trespass  is  a  continual  one,  constantly  adding 
to  the  injury,  the  legal  remedy  is  inadequate,  because  the 
jury  cannot  fix  the  time  when  the  injury  is  complete,  and 
because  it  would  require  a  multiplicity  of  suits  to  redress 
the  wrong.  Smitliers  v.  Fitch,  22  Pac.  935;  Ladd  v,  Os- 
borne, 44  N.  W.  235;  Tautlinger  v.  Stdlivan,  45  N.  \V. 
765;  Shinier  V.  Montis  Canal,  27  N.  J.  Eq.  364;  WheelocJc 
V.  Noonan,  108  N.  Y.  179;   ^yihon  v.  Hill,  19  Atl.  1097. 
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A  trespass  will  be  enjoined  if  committed  by  one  who  is 
pecuniarily  irresponsible,  because  in  such  cases  the  legal 
remedy,  though  theoretically  perfect,  is  practically  fruit- 
less. Zyonv.  Hunt^  11  Ala.  295;  Spear  v.  Gutter^  5  Barb. 
486;  Hicks  v.  Coinptmi,  18  Cal.  206;  Wihon  v.  Bill,  19 
Atl.  1097;  Winnipissiogee  Lake  Co.  v.  Worster,  29  N.  H. 
433. 

An  injunction  to  restrain  trespass  will  be  granted  where, 
under  the  special  circumstances  of  the  case,  the  particular 
act  complained  of  will  cause  mischief  or  injury  for  which 
plaintiff  has  no  full  and  adequate  remedy  at  law.  Wat807i 
V.  Sutherland,  5  Wall.  74;  MuscK  v.  Burkhart,  12  L.  R. 
A.  484;  CmuT  d'^Alene  Mining  Co,  -y.  Miners'  Union,  61 
Fed.  260  (19  L.  R.  A.  382);  Trustees  v.  Ecessli,  13  Wis. 
348;  Clayton  v.  Sltoemaker,  9  Atl.  636;  Mulvy  v.  Norton, 
3  N.  E.  681;  Preston  v.  Preston,  2  S.  W.  501;  Zabel  v. 
Harshma/n,  36  N.  W.  71;  Bolton  v.  McShane,  25  N.  W. 
135;  Chicago,  etc,,  R.  R.  Co.  v.  Porter,  34  N.  W.  286; 
Wilson  V.  Hill,  19  Atl.  1097;  Wheelock  v.  Noonan,  108  N.  Y. 
179;  Baron  V.  Kom,  27  N.  E.  804;  State,  ex  rel,  Rhodes, 
V.  Saunders,  18  L.  R.  A.  646;  Mt,  Ve?mon  First  National 
Bank  v.  Sarlls,  13  L.  R.  A.  481. 

John  P.  Judson,  for  respondents: 

It  is  a  fundamental  principle  that  courts  of  equity  never 
interfere  to  restrain  or  prohibit  a  trespass  unless  plaintiff ^s 
title  has  been  established  by  legal  adjudication,  and  it 
must  appear  that  the  injury  complained  of  is  irreparable  in 
its  nature.  High.  Inj.,  §460;  VanWert  v,  Webster,  31  Ohio 
St.  420.  General  averments  of  irreparable  mischief  are 
not  sufficient;  but  the  facts  making  it  so  must  be  stated. 
High.  Inj.,  §461.  The  complaint  is  barren  of  any  facts 
showing,  or  even  tending  to  show,  that  defendants  are  in 
any  way  injuring  the  land  or  doing  any  act  which  could 
impair  its  future  enjoyment.     In  such  a  case  equity  never 
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interferes.  Galeae  v.  Perkins^  3  Jones  Eq.  177;  Sckumieier 
V.  iSt.  Favl^  etc.^  R.  R,  Co.^  8  Minn.  113;  Jerome  v.  Ross^ 
7  Johns.  Ch.  315;  Washburn  v.  Miller^  117  Mass.  376. 

Defendants  added  to  the  value  of  the  land  by  erecting 
buildings  thereon;  the  injury  was  the  naked  trespass,  no 
damage  being  done  to  property.  Under  such  circumstances 
an  injunction  could  not  issue.  Nicodejnus  v.  Nicodemm^ 
41  Md.  529;  Thorn  v.  Sweeney^  12  Nev.  251.  Insolvency 
does  not  justify  an  injunction  where  the  acts  charged- con- 
sist of  a  simple  trespass.  Some  injury  to  property  must 
be  shown.  Ileihiian  v.  Union^  etc,^  Co,^  37  Pa.  St.  100; 
High.  Inj.,  §21. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  was  a  suit  in  equity.  Plaintiff  alleged 
that  it  was  the  owner  of  a  certain  piece  of  land  described 
in  the  complaint,  and  that  the  defendants  had  repeatedly 
trespassed  thereon  and  had  induced  other  persons  to  com- 
mit trespasses  thereon,  and  were  continuing  so  to  do,  thereby 
depriving  the  plaintiff  of  all  use  thereof;  and  that  the  de- 
fendants and  such  other  persons  so  continually  trespassing 
upon  said  premises  were  each  of  them  insolvent,  and  a 
judgment  against  them  would  be  uncollectible;  that  it 
would  be  a  great  hardship  for  the  plaintiff  to  be  comj)elled 
to  bring  numerous  separate  actions  against  said  trespass- 
ers, and  that  plaintiff  had  no  adequate  remedy  at  law. 
Plaintiff  further  alleged  that  it  owned  and  operated  exten- 
sive coal  mines  adjacent  to  the  land  aforesaid,  and  had 
erected  at  great  expense  its  offices,  stores,  supply  houses 
and  a  great  number  of  dwelling  houses  for  its  employes 
in  the  immediate  vicinity  thereof;  and  that,  in  order  to 
secure  the  best  results  in  its  business,  and  to  receive  the 
reasonable  value  of  the  services  of  its  employes,  sobriety 
and  abstinence  from  the  use  of  intoxicating  liquoi-s  among 
said  employes  was  a  primary  requisite,  and  it  was  neces- 
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sary  therefor  to  put  and  keep  its  said  employes  beyond 
the  reach  of  temptation  to  use  intoxicating  liquors,  and 
that  there  were  none  such  then  in  the  vicinity,  but  that  the 
defendants  were  then  erecting  a  building  upon  the  land  de- 
scribed in  the  complaint  wherein  the  defendant,  Arthur 
Driver,  intended  to  start  and  maintain  a  saloon;  that  con- 
ducting a  saloon  thereon  would  occasion  great  and  irre- 
pai'able  injury  to  the  plaintiff  and  greatly  lessen  the  value 
of  its  property,  and  injure  its  business,  etc. ;  and  that  the 
defendants  threaten  to  hold  possession  of  said  land  by 
force  and  to  maintain  a  saloon  thereon  during  the  pend- 
ency of  any  suits  that  might  be  brought  against  them  to 
eject  them  from  said  premises.  The  complaint  contained 
a  pmyer  for  an  injunction  against  the  defendants  prevent- 
ing them  from  committing  any  trespass  upon  the  premises 
aforesaid,  and  from  completing  said  building,  and  also  for 
a  restraining  order  during  the  pendency  of  the  suit;  and 
contained  a  prayer  for  general  relief. 

Notice  was  served  upon  the  defendants  to  show  cause 
why  a  restraining  order  should  not  be  issued,  and  a  hear- 
ing was  had  thereon  before  the  court  on  the  second  day  of 
February,  1892.  Whereupon  the  court,  first  reciting  the 
appearance  of  the  parties  and  the  hearing  of  evidence  in 
relation  to  the  issuance  of  a  restraining  order,  and  that  as 
it  appeared  ''that  the  plaintiff  was  engaged  in  the  institu- 
tion of  proceedings  against  the  defendants  for  the  purpose 
of  trying  the  title  to  and  ascertaining  the  boundaries  of 
the  land  upon  which  the  acts  and  doings  sought  to  be  re- 
strained were  being  committed,"  ordered  that,  until  the 
final  trial  and  disposition  of  such  action  and  until  the  final 
hearing  of  the  case  pending,  the  said  defendants  and  each 
of  them,  and  all  and  every  person  claiming  by,  through  or 
under  them,  should  be  enjoined  and  restrained  from  com- 
mitting any  act  of  trespass  upon  the  premises  described  in 
the  complaint,  and  particularly  from  completing  the  build- 
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ing  aforesaid  in  process  of  erection.  To  this  complaint 
defendants  interposed  an  answer  and  cross  complaint,  de- 
nying the  plaintiff's  title  to  the  land  described  in  the  com- 
plaint and  alleging  title  in  themselves. 

At  the  time  this  action  was  commenced  and  order 
granted,  it  is  conceded  that  no  suit  had  been  instituted  by 
the  plaintiff  to  determine  the  title  to  the  land  in  controvei'sy, 
and  that  the  reference  to  such  proceedings  in  the  order 
aforesaid  was  to  a  suit  which  the  plaintiff  was  then  contem- 
plating and  preparing  to  bring.  Before  the  same  was 
instituted,  and  on  the  17th  day  of  March  following  the 
granting  of  the  order,  the  defendants  herein  instituted  an 
action  in  equity  against  the  plaintiff  in  this  action,  alleging 
that  they  and  the  defendant  company  were  adjoining  pro- 
prietors of  certain  real  estate,  and  that  the  land  in  contro- 
versy in  the  former  action  was  a  strip  adjoining  the 
boundary  or  dividing  line  of  said  lands,  and  that  each  of 
said  parties  claimed  to  own  the  same  in  consequence  of  a 
controversy  as  to  where  the  dividing  line  was  or  should  be 
located;  and  the  plaintiffs  prayed  that  the  court  should  or- 
der the  boundaries  between  said  lands  to  be  established 
and  properly  marked,  and  also  for  general  relief.  The  de- 
fendant company  answered,  denying  that  the  boundary  line 
was  located  as  claimed  by  the  plaintiffs,  and  alleged  that  it 
was  so  located  as  to  make  the  lands  in  controversy  a  part 
of  the  lands  and  premises  owned  and  claimed  by  them. 

In  the  foregoing  we  have  only  sought  to  give  a  general 
description  of  the  matters  alleged  in  the  pleadings  in  said 
actions  in  order  that  the  nature  thereof  might  be  indicated. 
On  the  2d  day  of  November,  1892,  said  actions  were  called 
up  for  trial,  and  the  parties  announced  themselves  ready 
for  trial.  Whereupon  the  defendants  herein  moved  the 
court  to  dismiss  this  action  on  the  ground  that  the  com- 
plaint ^\does  not  state  facts  sufficient  to  entitle  said  plaintiff 
to  any  relief  in  this  court;"  to  which  the  plaintiff  objected, 
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and  objected  to  further  proceediDg  with  said  action  until 
the  other  action  had  been  tried  to  determine  the  title  to  the 
property  in  controversy.  Whereupon  the  defendants 
herein,  the  plaintiffs  in  said  other  action,  moved  to  dismiss 
the  same  at  their  cost;  to  which  the  defendant  company 
objected,  and  offered  to  make  any  amendments  to  their 
answer  in  said  action  which  might  be  deemed  necessary  in 
oixler  to  make  such  action  suitable  to  establish  the  bound- 
aries and  try  and  determine  the  title  to  the  premises  in 
dispute,  and  announced  themselves  as  ready  to  proceed 
and  try  the  title  to  said  premises.  It  was  conceded  that 
the  company  had  not  brought  any  action  to  try  the  title  to 
said  lands,  but  it  offered  to  show  that  it  had  relied  in  good 
faith  upon  the  action  brought  by  Driver  and  wife  therefor. 
The  court  overruled  said  objections  and  allowed  Driver 
and  wife  to  discontinue  the  suit  brought  by  them,  which 
they  did.  Whereupon  the  court  also  granted  the  motion 
aforesaid  of  defendants.  Driver  and  wife,  to  dismiss  this 
action,  and  the  plaintiff  appealed. 

In  granting  said  motion  the  court  made  the  following 
order: 

'^This  cause  coming  on  to  be  heard,  upon  the  motion  of 
the  defendant  to  dismiss  this  cause,  upon  the  ground  that 
the  pleadings  do  not  show  or  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  or  to  authorize  the  court  to  grant 
any  relief  to  plaintiff. 

''And  it  appearing  to  the  court  that  in  the  order  granting 
the  preliminary  injunction  it  was  ordered  that  the  tem- 
porary injunction  remain  in  force  till  the  plaintiff  should 
bring  an  action  to  fix  the  boundaries  and  determine  the 
title  to  the  premises  on  which  the  alleged  trespasses  were 
committed,  and  until  said  action  should  be  determined, 
and  the  court  now  finds  that  no  such  action  has  been 
brought  by  said  plaintiff  and  no  proceeding  has  been  com- 
menced to  determine  said  boundaries  to  try  said  title,  ex- 
c^t  an  action  No.  6956  in  this  court,  and  commenced  by 
defendant  in  which  the  plaintiff  made  answer,  and  a  so- 
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called  coaDteFckum,  which  said  action  has  been  dismissed 
on  the  motion  of  plaintiff,  the  defendant  herein,  and  which 
action  this  court  finds  was  not  suitable  to  determine  said 
boundaries  or  to  try  said  title. 

'*  And  the  court  now  being  fully  advised  in  the  premises, 
sustains  said  motion. 

*-  ^  TSlieref ore,  by  reason  of  the  law  and  the  premises,  it  is 
considered  and  adjudged  by  the  court,  that  plaintiff's 
cause  be  and  the  same  is  dismissed  without  prejudice,  and 
the  defendants  have  and  recover  of  and  from  the  plaintiff 
their  costs  and  disbursements  herein,  taxed  at dol- 
lars, and  that  execution  issue  therefor. 

^^To  which  ruling  of  the  court  plaintiff  excepts,  excep- 
tions are  allowed,  and  thereupon  plaintiff  gives  notice  of 
appeal  to  the  supreme  court  of  the  State  of  Washington. 

--And  plaintiff  specially  excepts  to  the  second  para- 
graph of  this  decree,  which  sets  forth  that  the  court  finds 
that  no  action  has  l)een  begun  to  determine  the  boundaries 
of  the  premises  on  which  the  trespasses  were  committed, 
on  the  ground  that  no  such  evidence  was  offered  or  ad- 
mitted in  this  cause.      Exception  allowed.  **' 

It  appears  thereby  that  the  court  dismissed  the  action 
upon  a  different  ground  than  the  one  set  up  in  the  motion, 
but  as  the  respondents  contend  that  the  motion  should  have 
been  granted  also  because  the  complaint  did  not  state  a 
cause  of  action,  and  because  the  plaintiff  had  an  adequate 
remedy  at  law,  it  will  be  necessary  to  consider  these  mat- 
ters as  well.  We  are  of  the  opinion  that  the  complaint 
was  open  to  objections  properly  taken.  The  trespasses 
complained  of,  with  the  exception  of  the  erection  of  the 
building  in  controversy,  were  not  specifically  set  forth,  the 
same  only  being  pleaded  in  very  general  allegations;  and 
a  motion  to  correct  the  pleading  in  this  particular  and  to 
make  the  same  more  definite  and  certain  would  doubtless 
have  been  granted.  The  cause  of  action  set  up  with  ref- 
erence to  the  purpose  of  the  defendants  to  start  and  main- 
tain the  saloon  business  in  question  was  not  suflScient  to 
entitle  them  to  an  injunction,  in  our  opinion,  under  the 
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authority  of  Northern  Pacific  R,  R.  Co.  v,  Wkalen,  149 
U.  S.  157  ( 13  Sup.  Ct.  822);  but  we  are  of  the  opinion  that 
the  complaint  did  state  a  cause  of  action,  though  the  same 
was  defective  in  form,  and  it  is  not  essential  to  inquire  at 
this  time  whether  it  was  of  equitable  cognizance,  for  all 
parties  had  voluntarily  submitted  the  matters  in  contro- 
versy to  the  consideration  of  the  equity  side  of  the  court, 
and  the  question  whether  the  plaintiff  had  an  adequate 
remedy  at  law  could  not  be  raised  at  that  time  by  the 
motion. 

It  is  contended  by  appellant  that  the  objection  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  cannot  be  taken  by  a  motion  to  dismiss; 
that  such  point  can  only  l>e  raised  by  a  demurrer  to  the 
complaint  or  by  an  objection  to  the  admission  of  evidence; 
and  we  are  of  the  opinion  that  this  point  is  well  taken.  It 
18  specially  provided  as  a  ground  of  demurrer  by  the  stat- 
ute, and  the  fact  that  the  complaint  was  defective  in  form 
was  no  ground  for  dismissing  the  action.  If  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  and  was 
demuiTed  to  upon  that  ground,  the  plaintiff  would  have 
had  a  right  to  amend,  and  if  the  matters  set  up  were  not 
well  pleaded  and  a  motion  to  make  the  complaint  more 
definite  and  certain  had  been  made  and  sustained,  the  same 
result  would  have  followed. 

Nor  do  we  think  the  action  of  the  court  in  dismissing 
the  suit  can  be  sustained  upon  the  ground  sjiecified  in  the 
order.  It  is  contended  by  the  respondents  that  the  action 
brought  by  them  was  brought  under  §668,  Code  Proc, 
and  that  the  facts  set  up  were  insufficient  to  enable  them 
to  maintain  the  action  thereunder,  and  that  they  were  justi- 
fied in  dismissing  the  same.  But  this  position  is  not 
tenable,  in  our  opinion.  The  defendant  company  had 
raised  no  such  question,  but  had  in  good  faith  tendered  an 
issue  to  determine  the  ownership  of  the  land  in  contro- 
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versy,  in  the  action  which  Driver  and  wife  had  themselves 
instituted  for  that  purpose  shortly  after  the  granting  of 
the  restraining  order  in  the  former  suit.  And  conceding 
their  right  to  dismiss  said  action,  the  plaintiff  herein  should 
have  been  given  an  opportunity  to  commence  an  action  for 
such  purpose,  and  the  dismissal  of  this  cause  should  at 
least  have  been  conditioned  upon  its  failure  to  do  so. 

Under  the  circumstances  we  think  the  appellant  was 
excused  from  bringing  the  action  it  contemplated  bringing 
when  the  restraining  order  was  obtained,  and  had  a  right 
to  rely  upon  the  action  brought  by  the  respondents  for  a 
like  purpose,  and  consequently  were  not  chargeable  with 
any  neglect  or  failure  of  duty  in  the  premises.  This  being 
so,  the  order  dismissing  the  action  is  not  sustainable,  and 
the  judgment  of  the  court  must  be  reversed. 

Dunbar,  C.  J.,  and  Anders  and  Stiles,  JJ.,  concur. 

HoYT,  J. ,  not  sitting. 


[  No.  1258.    Decided  June  16, 1894.] 

The  State  of  Washington,  ^^^o/idim^,  v.  John  Oleson, 

Appellant, 


APPEALS  —  FORM  OP  BRIEP8. 


Where  appellant  rests  the  prosecution  of  an  appeal  upon  a  type- 
written brief,  contrary  to  the  provisions  of  rule  8  of  the  supreme 
court,  the  brief  will  be  struck  from  the  record  on  motion,  and  the 
judgment  affirmed. 

Appeal  from  Superior  Courts  Pierce  County, 

F.  W,  Ciiahman^  for  appellant. 

W.  n.  tsnell^  Prosecuting  Attorney  ( E,  E.  Cushman^  of 
counsel),  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

SnLES,  J. — Appellant,  without  leave  of  this  court,  has 
seen  fit  to  rest  his  presentation  of  his  appeal  upon  a  type- 
written brief.  This  is  contrary  to  rule  8,  and  counsel  for 
the  state  moves  to  strike  the  brief,  and  the  motion  must  be 
granted.  It  follows  that  there  is  no  assignment  of  error, 
and  the  judgment  must  be  affirmed.     So  ordered. 

This  being  a  criminal  case,  however,  in  order  that  no  sub- 
stantial injustice  may  be  done,  we  have  examined  the  brief 
and  the  record  and  find  no  evidence  that  any  legal  right  of 
the  appellant  has  been  infringed. 

DuNBAB,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur. 


[No.  1124.    Decided  June  19, 1894.] 

William  Donahue,  Appellant^  v.  Thomas  Johnson  et  al»^    |  gj  |gj 

Respondents. 


26    20i 


ACTION    ON    INJUNCTION    BOND  —  DAMAGES — FINAL    JUDGMENT—        g    ^^J 

EVIDENCE.  |J2    gTgj 

In  a  salt  iDYolving  an  application  for  an  injunction,  and  in  which 
a  temporary  injunction  had  been  granted,  a  judgment,  after  a  hear- 
ing upon  the  merits,  that  "defendant  is  entitled  to  a  dissolution  of 
the  restraining  order  heretofore  issued  against  him  herein,  and  that 
he  go  hence  with  costs,"  is  a  final  judgment,  and  not  merely  an  in- 
terlocutory order  dissolving  an  injunction;  and  such  judgment  may 
be  ofiFered  in  proof  in  an  action  upon  an  injunction  bond.  (Hoyt, 
J.,  dissents.) 

Attorney  fees  are  not  recoverable  in  an  action  on  an  injunction 
bond,  where  no  motion  for  the  dissolution  of  the  injunction  is  made, 
and  it  is  allowed  to  stand  until  defeated  by  a  trial  upon  the  merits. 

The  fact  that  the  owner  of  a  mining  claim  sold  it  for  a  less  sum 
of  money  after  the  dissolution  of  an  injunction  against  his  working 
it  than  he  could  have  procured  prior  to  the  injunction,  does  not 
entitle  him  to  recover  the  difference,  in  the  absence  of  allegation 
and  proof  that  the  claim  was  less  valuable  because  of  the  injunction 
than  it  was  before. 
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A  general  allegation  of  ownership  of  a  mining  claim  is  sustained 
by  proof  of  a  right  to  occupy  under  the  mining  laws  of  the  United 
States,  although  the  fee  remains  in  the  government.    (Hoyt,  J., 

dissents.) 

Appeal  from  Superior  Co\u%  Kittitds  County. 

Fairfield  cfe  Cro8%^  and  Ralph  Kauffinan^  for  appellant 
Arthur^  Lindsay  c&  Kiiig^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  This  is  an  action  for  damages  upon  an  in- 
junction bond.  The  principal  point  in  the  case,  and  the 
one  upon  which  the  non-suit  was  granted,  grew  out  of  the 
fact  that  appellant,  in  attempting  to  show  the  termination 
of  the  injunction,  offered  in  evidence  a  judgment,  which 
the  court  held  not  to  be  a  final  judgment  in  the  cause,  and 
therefore  not  the  proper  basis  for  a  suit  upon  the  injunc- 
tion bond.  The  complaint  in  this  case  alleged  that  at  a 
certain  time  the  plaintiff  was  the  owner  and  in  possession 
of  a  certain  mining  claim,  and  was  prosecuting  mining 
work  thereon,  whereupon  the  principal  defendant  in  this 
action  commenced  a  suit  against  him  to  recover  possession 
of  the  mining  claim,  and  procured  a  temporary  injunction 
in  said  action  restraining  and  enjoining  the  plaintiff  from 
working  the  mining  claim,  or  in  any  manner  interfering 
with  it.  The  record  in  the  former  case  was  introduced,  by 
which  it  appeared  that  the  complaint  alleged  that  the  de- 
fendant had  attempted  to  relocate  and  appropriate  the 
mining  claim  while  it  was  still  a  lawful  mining  claim  under 
a  location  and  appropriation  made  by  the  plaintiff,  or  his 
grantor,  and  while  the  defendant  was  an  employe  of,  or 
person  holding  a  fiduciary  relation  connected  with  the  mine 
under,  the  plaintiff.  It  was  not  clear  from  the  complaint 
whether  the  pleader  expected  to  recover  possession  of  the 
claim  under  that  suit  or  not,  although  it  was  prayed  that 
defendant  be  declared  the  trustee  of  the  plaintiff,  and  that 
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plaintiff  be  declared  to  be  the  owner  of  the  claim,  and  it 
would  seem  that  the  complaint  was  framed  «with  a  view  of 
possibly  obtaining  all  the  beneficial  effects  of  a  judgment 
in  his  favor  for  everything  short  of  a  writ  of  restitution, 
including  a  conveyance  of  the  mining  claim  if  it  should  be 
found  that  the  defendant  had  really  made  a  location. 

So  far  as  concerns  the  objection  which  the  respondents 
here  make  to  the  introduction  of  papers  in  the  former  case, 
on  the  ground  that  a  suit  for  possession  is  pleaded,  whereas 
an  action  in  equity  is  proved,  it  is  not  well  taken,  as  it  is 
immaterial  what  kind  of  an  action  had  been  commenced  if 
in  fact  an  injunction  was  procured  in  connection  with  it. 

An  order  was  made  by  the  court  referring  the  former 
case  to  a  commissioner  to  take  the  testimony,  and  report 
findings  of  fact  and  conclusions  of  law.  After  the  com- 
missioner had  performed  his  work,  and  made  his  report,  in 
which  he  found  all  the  issues  in  favor  of  the  defendant,  and 
recommended  that  he  have  a  decree  establishing  in  him  the 
right  of  possession  of  the  mining  claim,  that  he  go  hence 
with  his  costs,  and  that  the  restraining  order  issued  against 
him  should  be  dissolved,  came  the  judgment  which  is  in 
dispute,  which  recites  that  the  cause  came  on  to  be  heard 
upon  the  exceptions  of  the  plaintiff  to  the  report  of  the 
referee,  and  that  after  argument  on  both  sides,  the  court 
being  fully  advised,  "ordered,  adjudged  and  decreed  that 
the  said  report  be  aflSrmed  excepting  as  to  the  last  conclu- 
sion of  law  therein,  which  shall  be  changed  so  as  to  read 
'  that  defendant  is  entitled  to  a  dissolution  of  the  restrain- 
ing order  heretofore  issued  against  him  herein,  and  that  he 
go  hence  with  costs. '  Wherefore  by  reason  of  the  law  and 
the  premises  it  is  ordered,  adjudged  and  decreed  that  the 
restraining  order  heretofore  issued  in  this  cause  against  de- 
fendant be  and  the  same  is  hereby  dissolved,  and  that  de- 
fendant have  and  recover  of  plaintiff  his  costs  herein, 
amounting  to  the  sum  of dollars." 
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Thus,  the  only  change  which  the  court  assumed  to  make 
in  the  report  of  the  referee  was  in  that  part  of  it  wherein 
the  referee  recommended  that  defendant  have  affirmative 
relief  which  he  had  not  prayed  for  in  his  answer  against 
the  plaintiff.  Respondents  contend  that  this  was  not  a 
final  judgment  in  the  action,  but  merely  a  disposition  of 
the  temporary  injunction  which  had  been  issued  in  aid  of 
the  principal  suit.  We  have  no  doubt  that  this  judgment 
was  intended  to  be,  and  was  treated  by  the  parties  as,  the 
final  judgment  in  the  case,  and  the  full  disposition  of  the 
action  upon  its  merits.  The  judgment  shows  that  one  of 
the  matters  which  the  court  affirmed  was  that  the  defend- 
ant go  hence  with  his  costs,  which  means  that  he  be  dis- 
missed with  his  costs.  Had  the  purpose  of  the  judgment 
been  merely  to  vacate  an  injuction,  neither  the  paities  nor 
the  court  would  have  thought  of  putting  such  an  order  in 
the  shape  of  a  judgment.  Moreover  the  record  fails  to 
show  that  any  motion  to  vacate  was  ever  made.  The  only 
proceeding  was  a  reference  of  the  case  to  the  commis- 
sioner. He  heard  the  cause  upon  its  merits  and  made  his 
report  thereon;  the  court  passed  upon  the  merits  of  the  ac- 
tion, and  intended  to  terminate  it.  The  dismissal  of  the 
defendant  with  his  costs,  or  an  order  that  he  go  hence,  was 
itself  a  final  judgment,  and  would  have  operated  to  dissolve 
the  injunction  even  though  it  had  not  been  mentioned.  It 
was  error,  therefore,  not  to  have  received  the  judgment  in 
evidence. 

One  of  the  points  upon  which  it  is  urged  the  court  erred 
against  appellant  was  in  connection  with  his  attempt  to 
prove  payment  of  attorney's  fees.  The  commonly  accepted 
rule  is  that  reasonaV)le  compensation  paid  as  counsel  fees, 
paid  in  procuring  the  dissolution  of  an  injunction,  may  be 
recovered  in  an  action  on  a  bond.  2  High,  Injunctions 
(3d  ed.),  §1685. 

But  counsel  fees  thus  allowable  must  be  those  connected 


DONAHUE  V.  JOHNSON.  191 

JuDe,  1804.]         Opinion  of  the  Court — Stiles,  J. 

with  the  motion,  or  other  similar  proceeding  for  the  dis- 
solution of  the  injunction,  and  do  not  cover  the  general 
expenses  of  defending  the  merits  of  the  action.  Newton  v. 
Jiussell,  87  N.  Y.  627;  TrapnaLl  v.  McAfee,  3  Mete.  (Ky.) 
34  (77  Am.  Dec.  168);  Bustamente  v.  Steioa/rt,  66  Cal. 
116;  Porter  v,  HopkvM,  63  Cal.  63. 

Inasmuch  as  no  motion  for  the  dissolution  of  the  injunc- 
tion appears  to  have  been  made  in  this  case,  but  it  was 
allowed  to  stand  until  the  action  was  tried  upon  its  merits, 
and  simply  failed  because  of  the  decision  upon  the  merits, 
under  the  foregoing  authorities  no  attorney's  fees  could  be 
recovered. 

The  complaint  alleged  that  at  the  time  the  injunction 
was  served  plaintiff  had  contracted  to  sell  his  mining  claim 
for  fifteen  thousand  dollars,  and  that  by  reason  of  the  in- 
junction the  intending  purchaser  refused  to  complete  the 
contract,  and  subsequently  the  claim  was  sold  for  thirteen 
thousand  dollars,  and  damages  on  this  ground  were  alleged 
at  two  thousand  dollars.  Such  damages  could  not  be  re- 
covered. There  is  no  allegation  tmd  no  proof  that  the 
mining  claim  was  less  valuable  after  the  injunction,  or  be- 
cause of  it,  than  it  was  before.  If,  after  the  injunction 
was  dissolved,  he  saw  fit  to  sell  it  for  less  than  the  former 
contract  price,  that  was  a  matter  entirely  within  his  own 
control. 

Respondents  insist  that  a  demurrer  which  they  claimed 
to  have  filed  should  be  considered  in  determining  the  dispo- 
sition of  this  case.  No  demurrer  is  found  in  the  record, 
but  we  shall  consider  the  principal  point  which  is  urged 
against  the  complaint  notwithstanding.  It  is  urged  that 
the  court  ought  not  to  have  permitted  the  plaintiff  to 
substantiate  his  allegations  of  ownership  of  the  mining 
claim  by  proof  of  location  and  possession,  but  should  have 
required  proof  of  ownership  in  fee  by  patent  from  the 
United  States.     The  allegations  of  ownership  were  in  refer- 
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ing  aforesaid  in  process  of  erection.  To  this  complaint 
defendants  interposed  an  answer  and  cross  complaint,  de- 
nying the  plaintiff's  title  to  the  land  described  in  the  com- 
plaint and  alleging  title  in  themselves. 

At  the  time  this  action  was  commenced  and  order 
granted,  it  is  conceded  that  no  suit  had  been  instituted  by 
the  plaintiff  to  determine  the  title  to  the  land  in  controvei'sy, 
and  that  the  reference  to  such  proceedings  in  the  order 
aforesaid  was  to  a  suit  which  the  plaintiff  was  then  contem- 
plating and  preparing  to  bring.  Before  the  same  was 
instituted,  and  on  the  17th  day  of  March  following  the 
granting  of  the  order,  the  defendants  herein  instituted  an 
action  in  equity  against  the  plaintiff  in  this  action,  alleging 
that  they  and  the  defendant  company  were  adjoining  pro- 
prietors of  certain  real  estate,  and  that  the  land  in  contro- 
versy in  the  former  action  was  a  strip  adjoining  the 
boundary  or  dividing  line  of  said  lands,  and  that  each  of 
said  parties  claimed  to  own  the  same  in  consequence  of  a 
controversy  as  to  where  the  dividing  line  was  or  should  be 
located;  and  the  plaintiffs  prayed  that  the  court  should  or- 
der the  boundaries  between  said  lands  to  be  established 
and  properly  marked,  and  also  for  general  relief.  The  de- 
fendant company  answered,  denying  that  the  boundary  line 
was  located  as  claimed  by  the  plaintiffs,  and  alleged  that  it 
was  so  located  as  to  make  the  lands  in  controversy  a  part 
of  the  lands  and  premises  owned  and  claimed  by  them. 

In  the  foregoing  we  have  only  sought  to  give  a  general 
description  of  the  matters  alleged  in  the  pleadings  in  said 
actions  in  order  that  the  nature  thereof  might  be  indicated. 
On  the  2d  day  of  November,  1892,  said  actions  were  called 
up  for  trial,  and  the  parties  announced  themselves  ready 
for  trial.  Whereupon  the  defendants  herein  moved  the 
court  to  dismiss  this  action  on  the  ground  that  the  com- 
plaint ^\does  not  state  facts  sufficient  to  entitle  said  plaintiff 
to  any  relief  in  this  court;"  to  which  the  plaintiff  objected, 
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and  objected  to  further  proceeding  with  said  action  until 
the  other  action  had  been  tried  to  determine  the  title  to  the 
property  in  controversy.  Whereupon  the  defendants 
herein,  the  plaintiffs  in  said  other  action,  moved  to  dismiss 
the  same  at  their  cost;  to  which  the  defendant  company 
objected,  and  offered  to  make  any  amendments  to  their 
answer  in  said  action  which  might  be  deemed  necessary  in 
order  to  make  such  action  suitable  to  establish  the  bound- 
aries and  try  and  determine  the  title  to  the  premises  in 
dispute,  and  announced  themselves  as  ready  to  proceed 
and  try  the  title  to  said  premises.  It  was  conceded  that 
the  company  had  not  brought  any  action  to  try  the  title  to 
said  lands,  but  it  offered  to  show  that  it  had  relied  in  good 
faith  upon  the  action  brought  by  Driver  and  wife  therefor. 
The  court  overruled  said  objections  and  allowed  Driver 
and  wife  to  discontinue  the  suit  brought  by  them,  which 
they  did.  Whereupon  the  court  also  granted  the  motion 
aforesaid  of  defendants,  Driver  and  wife,  to  dismiss  this 
action,  and  the  plaintiff  appealed. 

In  granting  said  motion  the  court  made  the  following 
order: 

^^This  cause  coming  on  to  be  heard,  upon  the  motion  of 
the  defendant  to  dismiss  this  cause,  upon  the  ground  that 
the  pleadings  do  not  show  or  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  or  to  authorize  the  court  to  grant 
any  relief  to  plaintiff. 

'*  And  it  appearing  to  the  court  that  in  the  order  granting 
the  preliminary  injunction  it  was  ordered  that  the  tem- 
porary injunction  remain  in  force  till  the  plaintiff  should 
bring  an  action  to  fix  the  boundaries  and  determine  the 
title  to  the  premises  on  which  the  alleged  trespasses  were 
committed,  and  until  said  action  should  be  determined, 
and  the  court  now  finds  that  no  such  action  has  been 
brought  by  said  plaintiff  and  no  proceeding  has  been  com- 
menced to  determine  said  boundaries  to  try  said  title,  ex- 
cept an  action  No.  6956  in  this  court,  and  commenced  by 
defendant  in  which  the  plaintiff  made  answer,  and  a  so- 
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called  counterclaim,  which  said  action  has  been  dismissed 
on  the  motion  of  plaintiff,  the  defendant  herein,  and  which 
action  this  court  finds  was  not  suitable  to  determine  said 
boundaries  or  to  try  said  title. 

''And  the  court  now  being  fully  advised  in  the  premises, 
sustains  said  motion. 

'*  Wherefore,  by  reason  of  the  law  and  the  promises,  it  is 
considered  and  adjudged  by  the  court,  that  plaintiff's 
cause  be  and  the  same  is  dismissed  without  prejudice,  and 
the  defendants  have  and  recover  of  and  from  the  plaintiff 
their  costs  and  disbursements  herein,  taxed  at dol- 
lars, and  that  execution  issue  therefor. 

"To  which  ruling  of  the  court  plaintiff  excepts,  excep- 
tions are  allowed,  and  thereupon  plaintiff  gives  notice  of 
appeal  to  the  supreme  court  of  the  State  of  Washington. 

''And  plaintiff'  specially  excepts  to  the  second  para- 
graph of  this  decree,  which  sets  forth  that  the  court  finds 
that  no  action  has  been  begun  to  determine  the  boundaries 
of  the  premises  on  which  the  trespasses  were  committed, 
on  the  ground  that  no  such  evidence  was  offered  or  ad- 
mitted in  this  cause.     Exception  allowed." 

It  appears  thereby  that  the  court  dismissed  the  action 
upon  a  different  ground  than  the  one  set  up  in  the  motion, 
but  as  the  respondents  contend  that  the  motion  should  have 
been  granted  also  because  the  complaint  did  not  state  a 
cause  of  action,  and  because  the  plaintiff  had  an  adequate 
remedy  at  law,  it  will  be  necessary  to  consider  these  mat- 
ters as  well.  We  are  of  the  opinion  that  the  complaint 
was  open  to  objections  properly  taken.  The  trespasses 
complained  of,  with  the  exception  of  the  erection  of  the 
building  in  controversy,  were  not  specifically  set  forth,  the 
same  only  being  pleaded  in  very  general  allegations;  and 
a  motion  to  correct  the  pleading  in  this  particular  and  to 
make  the  same  more  definite  and  certain  would  doubtless 
have  been  granted.  The  cause  of  action  set  up  with  ref- 
erence to  the  purpose  of  the  defendants  to  start  and  main- 
tain the  saloon  business  in  question  was  not  suflicient  to 
entitle  them  to  an  injunction,  in  our  opinion,  under  the 
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authority  of  Narthem  Pacific  R.  E,  Co.  v,  Whalen^  149 
U.  S.  157  ( 13  Slip.  Ct.  822);  but  we  are  of  the  opinion  that 
the  complaint  did  state  a  cause  of  action,  though  the  same 
was  defective  in  form,  and  it  is  not  essential  to  inquire  at 
this  time  whether  it  was  of  equitable  cognizance,  for  all 
parties  had  voluntarily  submitted  the  matters  in  contro- 
versy to  the  consideration  of  the  equity  side  of  the  court, 
and  the  question  whether  the  plaintiff  had  an  adequate 
reme<ly  at  law  could  not  be  raised  at  that  time  by  the 
motion. 

It  is  contended  by  appellant  that  the  objection  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  cannot  be  taken  by  a  motion  to  dismiss; 
that  such  point  can  only  be  raised  by  a  demurrer  to  the 
complaint  or  by  an  objection  to  the  admission  of  evidence; 
and  we  are  of  the  opinion  that  this  point  is  well  taken.  It 
is  specially  provided  as  a  ground  of  demurrer  by  the  stat- 
ute, and  the  fact  that  the  complaint  was  defective  in  form 
was  no  ground  for  dismissing  the  action.  If  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  and  was 
demuiTed  to  upon  that  ground,  the  plaintiff  would  have 
had  a  right  to  amend,  and  if  the  matters  set  up  were  not 
well  pleaded  and  a  motion  to  make  the  complaint  more 
definite  and  certain  had  been  made  and  sustained,  the  same 
result  would  have  followed. 

Nor  do  we  think  the  action  of  the  court  in  dismissing 
the  suit  can  be  sustained  upon  the  ground  s|oecified  in  the 
order.  It  is  contended  by  the  respondents  that  the  action 
brought  by  them  was  brought  under  §668,  Code  Proc, 
and  that  the  facts  set  up  were  insufficient  to  enable  them 
to  maintain  the  action  thereunder,  and  that  they  were  justi- 
fied in  dismissing  the  same.  But  this  position  is  not 
tenable,  in  our  opinion.  The  defendant  company  had 
raised  no  such  question,  but  had  in  good  faith  tendered  an 
issue  to  determine  the  ownership  of  the  land  in  contro- 
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versy,  in  the  action  which  Driver  and  wife  had  themselves 
instituted  for  that  purpose  shortly  after  the  granting  of 
the  restraining  order  in  the  former  suit.  And  conceding 
their  right  to  dismiss  said  action,  the  plaintiff  herein  should 
have  been  given  an  opportunity  to  commence  an  action  for 
such  purpose,  and  the  dismissal  of  this  cause  should  at 
least  have  been  conditioned  upon  its  failure  to  do  so. 

Under  the  circumstances  we  think  the  appellant  was 
excused  from  bringing  the  action  it  contemplated  bringing 
when  the  restraining  order  was  obtained,  and  had  a  right 
to  rely  upon  the  action  brought  by  the  respondents  for  a 
like  purpose,  and  consequently  were  not  chargeable  with 
any  neglect  or  failure  of  duty  in  the  premises.  This  being 
so,  the  order  dismissing  the  action  is  not  sustainable,  and 
the  judgment  of  the  court  must  be  reversed. 

Dunbar,  C.  J.,  and  Anders  and  Stiles,  JJ.,  concur. 

HoYT,  J. ,  not  sitting. 


[  No.  1253.    Decided  June  15, 1894.] 

The  State  of  yVA&niNOTOS^ Hespondent^y.  John  OLESONi 

Appellant 

APPEALS  — FORM  OP  BRIEFS. 

Where  appellant  rests  the  prosecution  of  an  appeal  upon  a  type- 
written brief,  contrary  to  the  provisions  of  rule  8  of  the  supreme 
court,  the  brief  will  be  struck  from  the  record  on  motion,  and  the 
judgment  affirmed. 

Appeal  from  Superior  Courts  Pierce  County, 

F.  W,  Cushnan^  for  appellant. 

IK  ZT.  Sndl^  Prosecuting  Attorney  ( E,  E.  Oiiahman^  of 
counsel),  for  The  State. 
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The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  Appellant,  without  leave  of  this  court,  has 
seen  fit  to  rest  his  presentation  of  his  appeal  upon  a  type- 
written brief.  This  is  contrary  to  rule  8,  and  counsel  for 
the  state  moves  to  strike  the  brief,  and  the  motion  must  be 
granted.  It  follows  that  there  is  no  assignment  of  error, 
and  the  judgment  must  be  affirmed.     So  ordered. 

This  being  a  criminal  case,  however,  in  order  that  no  sub- 
stantial injustice  may  be  done,  we  have  examined  the  brief 
and  the  record  and  find  no  evidence  that  any  legal  right  of 
the  appellant  has  been  infringed. 

DuNBAB,  C.  J.,  and  Hoyt,  Scott  and  Anders,  JJ., 
concur. 


[No.  1124.    Decided  June  19, 1894.] 

William  Donahue,  Appellant^  v.  Thomas  Johnson  etaZ.^ 

Respondents. 

ACTION    ON    injunction    BOND  —  DAMAGES  —  FINAL    JUDGMENT  —    I    9    igf 

EVIDENCE.  lJ2_572i 

In  a  suit  involving  an  application  for  an  injunction,  and  in  which 
a  temporary  injunction  had  been  granted,  a  judgment,  after  a  hear- 
ing upon  the  merits,  that  "defendant  is  entitled  to  a  dis.solution  of 
the  restraining  order  heretofore  issued  against  him  herein,  and  that 
he  go  hence  with  costs,"  is  a  final  judgment,  and  not  merely  an  in- 
terlocutory order  dissolving  an  injunction;  and  such  judgment  may 
be  offered  in  proof  in  an  action  upon  an  injunction  bond.  (Hoyt, 
J.,  dissents.) 

Attorney  fees  are  not  recoverable  in  an  action  on  an  injunction 
bond,  where  no  motion  for  the  dissolution  of  the  injunction  is  made, 
and  it  is  allowed  to  stand  until  defeated  by  a  trial  upon  the  merits. 

The  fact  that  the  owner  of  a  mining  claim  sold  it  for  a  less  sum 
of  money  after  the  dissolution  of  an  injunction  against  his  working 
it  than  he  could  have  procured  prior  to  the  injunction,  does  not 
entitle  him  to  recover  the  difference,  in  the  absence  of  allegation 
and  proof  that  the  claim  was  less  valuable  because  of  the  injunction 
than  it  was  before. 
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A  general  allegation  of  ownership  of  a  mininj^  claim  is  sustained 
by  proof  of  a  right  to  occupy  under  the  mining  laws  of  the  United 
States,  although  the  fee  remains  in  the  government.  (Hott,  J., 
dissents.) 

Appeal  from  Superior  Courts  Kittitas  County. 

Fairfield  <&  Cross,,  and  Ralph  Kaufman^  for  appellant. 
Arthur^  Liridsaj,  <&  King,,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  This  is  an  action  for  damages  upon  an  in- 
junction bond.  The  principal  point  in  the  case,  and  the 
one  upon  which  the  non-suit  was  granted,  grew  out  of  the 
fact  that  appellant,  in  attempting  to  show  the  termination 
of  the  injunction,  offered  in  evidence  a  judgment,  which 
the  court  held  not  to  be  a  final  judgment  in  the  cause,  and 
therefore  not  the  proper  basis  for  a  suit  upon  the  injunc- 
tion bond.  The  complaint  in  this  case  alleged  that  at  a 
certain  time  the  plaintiff  was  the  owner  and  in  possession 
of  a  certain  mining  claim,  and  was  prosecuting  mining 
work  thereon,  whereupon  the  principal  defendant  in  this 
action  commenced  a  suit  against  him  to  recover  possession 
of  the  mining  claim,  and  procured  a  temporary  injunction 
in  said  action  restraining  and  enjoining  the  plaintiff  from 
working  the  mining  claim,  or  in  any  manner  interfering 
with  it.  The  record  in  the  former  case  was  introduced,  by 
which  it  appeared  that  the  complaint  alleged  that  the  de- 
fendant had  attempted  to  relocate  and  appropriate  the 
raining  claim  while  it  was  still  a  lawful  mining  claim  under 
a  location  and  appropriation  made  by  the  plaintiff,  or  his 
grantor,  and  while  the  defendant  was  an  employe  of,  or 
person  holding  a  fiduciary  relation  connected  with  the  mine 
under,  the  plaintiff.  It  was  not  clear  from  the  complaint 
whether  the  pleader  expected  to  recover  possession  of  the 
claim  under  that  suit  or  not,  although  it  was  prayed  that 
defendant  be  declared  the  trustee  of  the  plaintiff,  and  that 
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plaintiff  be  declared  to  be  the  owner  of  the  claim,  and  it 
would  seem  that  the  complaint  was  framed  «with  a  view  of 
possibly  obtaining  all  the  beneficial  effects  of  a  judgment 
in  his  favor  for  everything  short  of  a  writ  of  restitution, 
including  a  conveyance  of  the  mining  claim  if  it  should  be 
found  that  the  defendant  had  really  made  a  location. 

So  far  as  concerns  the  objection  which  the  respondents 
here  make  to  the  introduction  of  papers  in  the  former  case, 
on  the  ground  that  a  suit  for  possession  is  pleaded,  whereas 
an  action  in  equity  is  proved,  it  is  not  well  taken,  as  it  is 
immaterial  what  kind  of  an  action  had  been  commenced  if 
in  fact  an  injunction  was  procured  in  connection  with  it. 

An  order  was  made  by  the  court  referring  the  former 
case  to  a  commissioner  to  take  the  testimony,  and  report 
findings  of  fact  and  conclusions  of  law.  After  the  com- 
missioner had  performed  his  work,  and  made  his  report,  in 
which  he  found  all  the  issues  in  favor  of  the  defendant,  and 
recommended  that  he  have  a  decree  establishing  in  him  the 
right  of  possession  of  the  mining  claim,  that  he  go  hence 
with  his  costs,  and  that  the  restraining  order  issued  against 
him  should  be  dissolved,  came  the  judgment  which  is  in 
dispute,  which  recites  that  the  cause  came  on  to  be  heard 
upon  the  exceptions  of  the  plaintiff  to  the  report  of  the 
referee,  and  that  after  argument  on  both  sides,  the  court 
being  fully  advised,  "ordered,  adjudged  and  decreed  that 
the  said  report  be  affirmed  excepting  as  to  the  last  conclu- 
sion of  law  therein,  which  shall  be  changed  so  as  to  read 
'  that  defendant  is  entitled  to  a  dissolution  of  the  restrain- 
ing order  heretofore  issued  against  him  herein,  and  that  he 
go  hence  with  costs. '  Wherefore  by  reason  of  the  law  and 
the  premises  it  is  ordered,  adjudged  and  decreed  that  the 
restraining  order  heretofore  issued  in  this  cause  against  de- 
fendant be  and  the  same  is  hereby  dissolved,  and  that  de- 
fendant have  and  recover  of  plaintiff  his  costs  herein, 
amounting  to  the  sum  of dollars." 


200  STATE,  EX  REL.  STEARNS,  v.  SMITH. 

Opinion  of  the  Court — Scott,  J.  [9  Wash. 

the  present  situation  was  no  doubt  largely  occasioned  by 
the  more  or  less  unsettled  condition  of  affairs  attending  the 
recent  change  from  a  territorial  to  a  state  form  of  govern- 
ment, and  the  manner  of  making  such  appointments  arose 
from  the  necessities  of  the  case,  or  the  necessity  therefor 
was  deemed  to  have  arisen.  The  argument  and  authorities 
presented  by  appellant  in  support  of  his  contention  strike 
us  with  a  great  deal  of  force.  But  after  a  careful  consider- 
ation of  the  case  we  do  not  think  the  course  of  the  appel- 
lant has  been  such  as  w^ould  enable  him  to  preserve  his 
rights  under  his  appointment  as  regent  and  election  as 
treasurer,  were  we  to  determine  such  contention  in  his  favor. 
His  claim  that  he  was  lawfully  so  appointed  and  elected, 
and  that  he  rightfully  entered  upon  and  assumed  the  duties 
of  regent  and  treasurer  must  be  conceded.  But  it  is  also 
conceded  that  the  new  board  of  regents,  immediately  upon 
being  appointed  and  commissioned,  duly  organized,  as- 
sumed and  entered  upon  the  discharge  of  their  duties  as 
regents  of  said  college,  and  the  former  board,  of  which 
appellant  Smith  was  a  member,  ceased  to  perform  any 
duties  in  relation  thereto,  and  the  acts  of  the  new  board 
have  been  in  no  wise  questioned  by  the  former  regents, 
nor  by  the  state,  and  Stearns,  upon  his  election  by  said 
board  as  treasurer,  and  qualification  as  such,  immediately 
entered  upon  the  duties  of  said  office,  and  has  continued 
and  is  now  continuing  therein  without  question  or  hind- 
rance by  appellant,  or  any  one.  It  does  not  appear  that 
appellant  ever  assumed  to  act  as  regent  after  his  rejection 
by  the  senate,  and  his  only  action  as  treasurer  thereafter 
has  been  to  retain,  and  insist  upon  retaining,  the  funds 
then  remaining  in  his  hands.  He,  together  with  his  asso- 
ciates on  said  former  board,  stood  by  and  allowed  the  suc- 
ceeding board  and  treasurer  to  assume  and  discharge  the 
duties  of  such  offices  without  question  otherwise.  By  so 
doing  they  all,  in  effect,  abandoned  their  offices  as  regents, 
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and  appellant  Smith  his  position  as  treasurer  as  well.  No 
term  is  fixed  or  prescribed  for  the  office  of  treasurer,  and 
he  had  no  right  to  hold  it  under  the  statute  unless  he  was 
a  regent.  He  could  not  abandon  the  former  and  retain 
the  latter. 

There  cannot  be  an  officer  de  jure  and  an  officer  de  facto 
in  possession  of  the  same  office  at  the  same  time,  and,  if 
the  officer  de  facto  is  in  possession,  the  officer  de  jure  can- 
not be  in  also.   Mechem,  Pub.  Officers,.  §322. 

The  present  board  of  regents  became,  and  now  are,  the 
de  facto  i*egents  of  said  college,  in  full  and  exclusive  pos- 
session of  such  offices,  and  it  is  the  duty  of  the  courts  to 
aid  them  in  obtaining  possession  of  the  public  funds  de- 
voted to  the  agricultural  college,  etc.  Comers  Washington 
Co.  V.  School  Com'rs  Washington  Co.,  77  Md.  283  (26  Atl. 
115.) 

Being  such  board  they  had  a  right,  and  it  was  tbeir  duty 
under  the  law,  to  elect  a  treasurer  from  their  own  number, 
and  it  is  well  settled  that  the  acts  of  officers  de  facto  per- 
taining to  the  office  of  which  they  have  possession  are  valid 
and  binding  where  it  is  for  the  interest  of  the  public  to 
sustain  them.  Throop,  Public  Officers,  §649.  And  im- 
portant public  interests  are  involved  in  instances  like  this. 
Consequently  their  act  in  electing  Steams  was  a  valid  act, 
and  he  became,  and  is,  the  treasurer  de  jure  of  such  board. 
Throop,  Public  Officers,  §657. 

The  judgment  of  the  lower  court  is  affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Anders,  JJ., 
concur. 
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J.  S.  Peterson  et  al.^  AppeUanta^  v.  W.  F.  Wright  et  a/., 

Respondents. 

ATTACHMENT  —  BOND   OF  CLAIMANT  —  FAILURE   TO  RETL'BN  —  VER- 
DICT. 

Where  property  levied  upon  under  attachment  proceedings  has 
been  released  to  a  third  person  claiming  the  same,  who  makes  affi- 
davit of  ownership  and  gives  bond  for  the  return  of  the  property 
or  its  value,  if  judgment  shall  go  against  him  upon  the  trial  of  title, 
the  laches  of  the  sheriff  in  returning  and  filing  the  bond  and  affida- 
vit will  not  deprive  the  superior  court  of  jurisdiction  to  try  the 
question  of  title. 

Although  the  verdict,  when  against  claimant  upon  the  trial  of 
title  to  property  levied  upon  under  an  attachment,  should  find  that 
the  claimant  was  not  the  owner  and  should  further  find  its  value, 
yet  a  verdict  is  not  defective  nor  prejudicial  when  it  is  in  favor  of 
the  attaching  creditor  and  within  the  value  of  the  property  as  ad- 
mitted by  the  pleadings. 

Appeal  from  Superior  Courts  Mason  County. 

Fred.  II.  Peterson  (M.  QUlia7n^  of  counsel),  for  appel- 
lants. 

W.  W.  Likens.,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — On  June  1,  1890,  one  W.  F.  Wright  com- 
menced an  attachment  suit  against  one  Thomas  Johnson  in 
the  superior  court  of  Pierce  county,  and  levied  upon  prop- 
erty in  Mason  county.  Said  property  was  claimed  by  one 
J.  S.  Peterson,  who  filed  his  affidavit  alleging  absolute  own- 
ership and  title  to  all  of  said  property,  stating  its  value  to 
be  four  thousand  dollars,  and  gave  his  bond  with  sureties 
in  twice  the  value  alleged,  as  required  by  the  statute,  to  the 
sheriff  of  Mason  county,  who  approved  the  same,  and  re- 
leased the  property  to  said  Peterson.     By  mistake  on  the 
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part  of  the  sheriff  this  bond  was  filed  id  Pierce,  instead  of 
Mason,  county,  and  proceedings  in  that  county  were  had 
thereon  until  prohibited  by  this  court.  After  the  delays 
incident  to  the  suit  in  Pierce  county,  in  April,  1893,  the 
bond  and  affidavit  were  filed  in  the  superior  court  of  Ma- 
son county.  Said  Petei*son,  and  some  of  his  sureties,  ob- 
jected to  the  jurisdiction  of  the  superior  couit  of  Mason 
county,  on  the  ground  that,  owing  to  the  laches  of  the  sher- 
iff in  returning  the  bond  and  affidavit,  such  court  had  lost 
jurisdiction.  The  court  overruled  the  objection,  and  its 
action  in  so  doing  is  the  principal  error  relied  on  upon  this 
appeal. 

In  our  opinion,  the  action  of  the  court  was  right.  The 
sheriff  was  an  officer  of  the  law,  and  we  know  of  no  reason 
why  his  mistake  or  laches  should  have  the  effect  of  dis- 
charging said  Petei'son  or  his  sureties  from  the  obligation 
into  which  they  had  entered,  and  by  means  of  which  they 
had  obtained  possession  of  the  property.  It  was  the  duty 
of  the  sheriff  to  have  returned  the  affidavit  and  bond  as  re- 
quired by  statute,  and  he  could  have  been  compelled  by  any 
one  interested  to  have  discharged  his  duty,  and  we  think 
that,  so  far  as  the  jurisdiction  of  the  court  over  the  subject 
matter  is  concerned,  the  affidavit  and  bond  should  be  con- 
sidered as  having  been  on  file  in  the  proper  court  as  of  the 
date  when  it  should  have  been  returned  by  the  sheriff. 

The  jury  returaed  a  verdict  against  the  plaintiff  and  his 
sureties  and  in  favor  of  said  Wright  and  the  sheriff,  for  a 
certain  sum  of  money,  and  upon  such  verdict  the  court 
rendered  a  money  judgment,  and  this  action  on  the  part 
of  the  court  and  jury  is  the  other  error  relied  upon  by  the 
appellants.  The  plaintiff  was  required  by  the  terms  of  his 
bond  to  appear  and  establish  his  title  to  the  property,  and 
if  he  did  not  do  so  the  jury  should  have  so  found,  and 
should  have  further  found  the  value  of  the  property  as  to 
which  he  had  failed  to  establish  his  claim.      But,  in  view 
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of  the  fact  that  there  was  no  coDtention  as  to  the  value  of 
the  property,  plaintiff  was  not  injured  by  the  form  of  the 
verdict.  The  jury  must  have  found  that  the  claimant  was 
not  the  owner  of  the  property.  The  judgment  rendered 
was  for  the  amount  of  the  claim  of  the  attaching  creditor 
and  within  the  admitted  value  of  the  property,  and  was 
such  as  the  statute  required.  We  find  no  error  which 
could  have  affected  adversely  the  rights  of  the  appellant. 
Judgment  aflSrmed. 

Dunbar,  C.-J.,  and  Scott^  Anders  and  Stiles,  JJ., 
concur. 


9  904 
11    220 

Jll  224 
87»420 
80*  370 

^371 

[  9"'204 
i  12  303 
I  13    208 

9    804, 

18    85l| 

9    3041 
18    170 


9 

204 

OZSrf 

58^ 

*    ^ 

—4 

9 

204| 

24 

50r» 

^ 

204, 

26 

21ll 

9 

204 

80 

142 

») 

143 

>8l 

129 

i31 

181 

9    AM 
86    446 


[  No.  1350.    Decided  June  20, 1894. } 

The  State  of  Washington,  Respondent^  v.  James 

Murphy,  Appellant. 

CONTINUANCE  —  CRIMINAL  LAW  —  COMPETENCY   OF  JUBOR  — IN- 
TRODUCTION  OF  EVIDENCE. 

The  granting?  of  a  continuance  being  largely  discretionary  with 
the  trial  court,  a  judgment  will  not  be  reversed  because  of  the  re- 
fusal of  a  continuance  for  the  purpose  of  procuring  evidence  of 
certain  facts,  when  it  is  not  made  to  appear  that  the  same  evidence 
could  not  be  procured  from  other  witnesses. 

Where,  upon  the  examination  of  a  juror  upon  a  criminal  pros- 
ecution, it  appears  that  the  juror  has  formed  an  opinion  as  to  the 
guilt  of  the  accused  from  newspaper  accounts  of  the  crime,  and 
that  it  would  take  strong  evidence  to  change  his  opinion,  but  that 
he  could  lay  aside  his  impressions  and  try  the  case  wholly'  upon  the 
evidence,  he  is  subject  to  challenge. 

Where  there  is  an  attempt  to  sustain  the  testimony  of  a  x^tness 
by  showing  that  he  had  made  statements  out  of  court  similar  to  the 
allegations  of  an  affidavit  he  had  filed  in  the  case,  the  proper  method 
is  for  the  sustaining  witness  to  testify  what  the  statements  were, 
and  the  correspondence  between  the  statements  and  affidavit  should 
not  be  shown  by  the  witness,  but  left  to  the  jury  to  make  the  com- 
parison. 
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Appeal  froTTh  SiLperloT  Courts  King  Oov/nty. 

Ronald  iib  Pilee^  for  appellant. 

John  F,  Miller^  Prosecuting  Attorney,  A,  G,  McBride 
and  James  A.  Haight^  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  The  defendant  was  prosecuted  for  mur- 
der in  the  first  degree.  A  verdict  of  guilty  of  murder  in 
the  second  degree  was  rendered,  motion  for  a  new  trial  was 
made  and  overruled,  and  defendant  sentenced  to  a  term 
of  fifteen  years  in  the  penitentiary. 

The  first  assignment  of  error  is  that  the  court  erred  in 
denying  defendant' s  motion  for  a  continuance.  The  affidavit 
for  continuance  shows  that  one  Daniel  McMillan  was  a 
material  and  necessary  witness  on  behalf  of  the  defense,  in 
that  the  defendant  could  prove  by  said  Daniel  McMillan 
certain  threats  that  had  been  made  by  the  deceased  against 
the  defendant,  and  a  continuance  was  asked  for  six  days 
to  procure  the  attendance  of  the  said  McMillan.  Inasmuch 
as  it  does  not  appear  from  the  affidavit  that  this  evidence 
could  not  have  been  obtained  from  other  witnesses,  and 
inasmuch  as  under  the  statute  a  large  discretion  is  vested 
in  the  trial  court  in  relation  to  the  continuance  of  a  cause, 
we  are  not  prepared  to  say  that  there  was  such  an  abuse 
of  discretion  by  the  court  in  refusing  to  grant  a  continu- 
ance on  the  showing  made  that  this  court  would  reverae 
the  judgment  on  that  ground. 

The  second  assignment,  however,  viz.,  that  the  court 
erred  an  denying  defendant's  challenge  for  cause  to  juror 
Kile,  is  in  our  minds  a  more  serious  one,  as  it  seems  to  us 
that  a  substantial  right  was  denied  to  the  defendant, 
namely,  the  right  to  be  tried  by  an  impartial  jury.  In 
order  that  there  may  be  no  misconception  of  what  the  rul- 
ing of  the  court  is  on  this  question  we  think  it  important 
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to  set  out  fully  the  examination  of  the  juror  Kyle.  After 
stating  that  he  had  read  an  account  of  the  murder  in  the 
papers  and  answering  some  preliminary  questions,  the  fol- 
lowing questions  and  answers  appear: 

^'Question:  Then  such  opinions  as  would  be  formed  by 
reading  the  papers  there  were  formed  and  expressed.  An- 
swer: Yes,  sir. 

"^.  And  those  papers  all  seemed  to  give  it  one  way, 
didn't  they?  A,  Yes,  sir;  as  near  as  I  could  tell  the  pa- 
pers were  very  much  one  way. 

^^Q,  And  the  papers  expressed  opinions,  did  they  not? 
A.   Yes,  sir. 

''^.  And  the  opinions  which  you  and  your  neighbors 
expressed  were  in  accordance  with  the  opinions  expressed 
in  the  newspapers?     A,   Yes,  sir. 

'^Q.  And  you  have  not  had  any  occasion  since  that  to 
change  your  opinion  ?  A.  No,  because  I  have  not  heard 
anything  more  about  it. 

"(>.  And  you  still,  of  course,  entertain  now  the  opinion 
which  you  formed  at  that  time?     A.   I  do. 

'^Q.  That  opinion  is  such  an  opinion  as  would  require 
evidence  to  remove,  would  it  ?     A.   It  would. 

"^.  You  could  not  disregard  that  opinion  in  this  case 
unless  there  should  be  evidence  introduced  to  overcome 
that  opinion,  could  you  ?     J..  I  could  not. 

*'(>.  That  opinion  will  stay  with  you  in  this  case,  will 
it,  unless  evidence  is  introduced  to  the  contrary  to  remove 
it?     A,   Yes,  sir. 

"(>.  If  there  should  be  no  evidence  introduced  to  the 
contrary,  then  that  opinion  which  you  have  formed,  and 
which  you  now  entertain,  will  simply  add  weight  to  what^ 
ever  opinion  you  form  on  this  testimony  ?  A,  I  think  it 
would. 

'^Q'  Will  you  consider  that  opinion  as  a  circumsUince, 
or  as  giving  weight  to  the  testimony  here  which  is  given 
in  accordance  with  that  opinion  ?    A.  Yes,  I  think  I  would. 

''^.  Will  you  disregard  that  opinion  until  it  is  over- 
come and  wiped  out  of  your  mind  by  evidence  to  the  con- 
trary?    A.   I  don't  see  as  I  could. 

^'Q,  Would  you  require  evidence  to  the  contrary  before 
you  would  disregard  that  opinion?     A,   I  would. 
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^^  Q.  Your  mind  at  this  time  then  is  not  perfectly  free 
from  any  opinion  as  to  the  merits  of  this  case  i  A.  It  is 
not,  any  more  than  what  I  have  read.  I  have  an  opinion, 
of  course. 

^'Q.  So  that  that  opinion  is  still  in  your  mind  at  the 
entrance  upon  this  trial  ?     A.  It  is. 

^^Mr.  Ronald:  I  think,  if  your  honor  please,  we  will 
interpose  a  challenge  for  cause  to  this  juror. 

*'The  Court:  Is  the  challenge  denied? 

"Mr.  Miller  (Prosecuting  Attorney):  We  deny  the 
challenge. 

"The  Court:  You  say  you  have  some  opinion  of  the 
defendant's  guilt  or  innocence  on  this  charge  'i  A.  I  have, 
from  what  I  read  in  the  paper. 

"^.  Is  that  opinion  founded  wholly  upon  what  you 
read  in  the  paper?  A.  That  is  what  it  is  founded  on, 
yes,  sir. 

"  Q,  Founded  wholly  upon  what  you  read  in  the  papers 
No  one  has  undertaken  to  tell  you  what  the  facts  were  in 
this  case?  A.  No,  because  them  that  I  talked  with  didn't 
know  any  more  than  I  did  about  what  they  read  in  the 
paper. 

''  Q.  You  all  formed  your  impression  from  what  you 
read  in  the  newspaper  (     A.   Yes,  sir. 

^  ^  Q,  Do  you  think  that  you  can  hear  and  determine  the 
facts  in  this  case  from  the  evidence  given  by  the  witnesses 
here  upon  the  witness  stand  with  the  same  impartiality  and 
with  the  same  fairness  that  you  could  if  you  had  heard 
nothing  about  this  thing?     A.   I  think  I  could. 

*'  Q.  Well,  will  you  hear  and  determine  this  cause  with 
that  same  degree  of  impartiality  and  fairness  that  you 
would  if  you  had  heard  nothing  about  it?  A,  Well,  I 
think  it  would  take  a  little  more  evidence  than  it  would  if 
I  had  never  heard  anything  about  it. 

"  Q,  You  think  what  you  read  in  the  newspapers  would 
he  liable  to  influence  you  here  as  a  juror  in  this  case  ?  A. 
It  would  unless  I  had  something  that  was  strong  on  the 


other  side. 

*'  (>.  You  would  allow  what  you  read  in  the  newspapers 
to  influence  your  judgment?  A.  To  a  certain  extent  I 
should  unless  I  knew  something  to  the  contrary. 
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''  Q.  Do  you  feel  as  though  you  were  perfectly  free  and 
unbiased  in  this  case  i     A.   I  do,  so  far  as  that  Is  concerned. 

^^Q,  You  don't  think  then  that  you  would  be  able  to 
hear  the  case  with  the  same  impartiality  that  you  would  if 
you  had  heard  nothing  about  it^  A.  I  suppose  there 
would  be  to  a  certain  extent  a  little  in  my  mind. 

''^Q.  Do  you  think  you  would  l)e  able  to  lay  aside  what 
impressions  you  have  formed  from  reading  the  newspapers 
and  try  the  case  here  upon  the  evidence  ?  A,  I  would  if  I 
could  get  stronger  evidence. 

''^.  Do  you  think  you  would  be  able  to  wholly  lay 
aside  the  impressions  you  have  received  from  reading  this 
account  in  the  newspaper  and  try  the  case  wholly  upon  the 
evidence  here  introduced  ?     A.   Yes,  I  think  I  could. 

"^.   You  think  you  can  do  that ^     A.  Yes,  sir." 


This  is  all  the  examination  that  was  made  of  the  juror. 
At  its  close  the  defendant's  counsel  urged  upon  the  court 
that  it  was  defendant's  right  to  have  a  fair  jury;  that  there 
were  a  great  many  jurymen  in  the  county;  that  it  was  no 
trouble  to  get  a  fair  jury,  and  that  therefore  there  was  no 
necessity  for  having  this  man  sit  on  the  jury  with  his  mind 
entertaining  in  the  least  any  impressions  upon  the  merits 
of  the  case.  But  the  court  decided  that  the  juror  was 
competent  and  he  was  accepted.  The  record  shows  that 
defendant's  peremptory  challenges  were  all  exhausted. 

In  these  days  of  general  and  rapid  dissemination  of  news 
and  of  events,  where  rumors  of  crimes  are  spread  by  means 
of  newspapers  and  other  agencies  rapidly  throughout  the 
country,  and  are  brought  to  the  attention  of  every  intelli- 
gent citizen,  the  rule  in  relation  to  information  possessed 
by  jurors  has  necessarily  become  somewhat  changed,  and 
the  strict  enforcement  of  a  lack  of  knowledge  on  the  sub- 
ject to  be  adjudicated  necessarily  somewhat  relaxed,  and  it 
would  work  a  miscarriage  of  justice  if  the  simple  reading 
of  newspaper  reports  of  crimes  that  have  been  committed, 
or  the  listening  to  rumors  concerning  the  commission  of 
such  crimes,  should  be  held  to  exclude  jurors  from  the 
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trial  of  criminal  cases;  and  no  court  in  this  age,  we  think, 
would  go  to  the  extent  of  holding  a  juror  incompetent 
simply  because  he  had  read  newspaper  reports  of  the  per- 
petration of  a  crime,  or  had  heard  rumors  concerning  its 
perpetration. 

But  while  regarding  the  changed  conditions  of  society 
in  this  respect,  and  giving  to  them  due  consideration,  it 
will  not  do  to  go  to  the  other  extreme  and  relax  the  rule 
to  the  extent  of  depriving  a  defendant  of  his  constitutional 
right  to  be  tried  by  an  impartial  jury.  It  must  be  con- 
ceded that,  if  a  juror  has  an  opinion  as  to  the  guilt  or  in- 
nocence of  a  defendant,  and  that  opinion  is  so  material 
and  tangible  and  fixed  as  to  require  evidence  to  remove  it, 
he  does  not  enter  the  jury  box  as  an  impartial  juror;  and 
it  makes  no  difference  whether  that  opinion  has  been  ob- 
tained through  the  medium  of  newspapers  which  pi*ofessed 
to  recite  the  facts,  and  which  recitation  the  juror  believed, 
or  whether  it  was  obtained  by  listening  to  the  rehearsal  of 
the  facts  by  some  individual.  The  material  thing  to  be 
ascertained  is,  whether  the  mind  of  the  juror  is  impartial 
and  whether  he  has  an  opinion,  which  must  always  be  dis- 
tinguished from  a  mere  floating  impression,  as  to  the  guilt 
or  innocence  of  the  defendant.  How  he  came  by  that 
opinion  is  entirely  immaterial.  If  a  juror  testifies  that  he 
has  read  a  newspaper  account  and  that,  if  such  account  be 
true,  he  believes  the  defendant  to  be  either  guilty  or  inno- 
cent, as  the  case  may  be,  he  manifestly  would  be  a  com- 
petent juror,  for  he  has  no  fixed  opinion  as  to  whether  the 
facts  which  have  been  related  to  him  are  true  or  not. 
Hence  he  approaches  the  examination  of  the  case  with  a 
mind  perfectly  susceptible  to  receive  the  truth  as  it  ap- 
pears from  the  testimony  presented.  But  where  he  states 
that  he  has  heard  a  recital  of  the  facts,  whether  by  a  news- 
paper or  by  an  individual  statement,  and  that  he  believes 
the  facts  stated,  and  from  such  statements  that  he  is  in  a 
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condition  of  mind  that  it  would  take  evidenoe  to  remove 
the  belief  that  he  already  entertains,  then  it  seems  equally 
manifest  that  he  comes  to  the  investigation  of  the  case  with 
a  bias  either  for  or  against  the  defendant,  and  is  therefore 
not,  in  the  meaning  of  the  law,  an  impartial  juror. 

Now  it  is  true  that  the  juror  in  this  case  finally  said, 
after  being  questioned  by  the  court,  that  he  thought  he 
could  wholly  lay  aside  the  impressions  he  had  received 
from  reading  the  newspapers,  and  try  the  case  wholly 
upon  the  evidence  introduced;  but  this  statement  gains  no 
strength  from  its  having  been  the  last  statement  made,  for 
when  th^  preceding  question  was  put  to  him  his  answer 
was  that  he  could  '*if  he  could  get  stronger  evidence."* 
Stronger  evidence  of  what  i  The  same  evidence  that  would 
be  required  to  convict  in  the  mind  of  one  juror  ought  to  be 
sufficienfto  convict  in  the  mind  of  another  juror;  and  if 
the  presumption  is  that  the  defendant  must  prove  his  inno- 
cence by  affirmative  defense,  it  would  seem  that  the  evi- 
dence which  he  offered  in  defense,  if  it  wtis  strong  enough 
to  carry  conviction  to  the  mind  of  a  person  who  was  abso- 
lutely without  any  knowledge  on  the  subject,  ought  to  be 
strong  enough  to  carry  conviction  to  the  minds  of  all  the 
jurors.  While,  on  the  other  hand,  if  the  true  presumption 
is  to  prevail,  viz.,  that  he  is  to  be  held  innocent  until 
proven  guilty,  no  less  amount  of  proof  ought  to  suffice  to 
convict  him  in  the  mind  of  this  juror  than  would  warrant 
his  conviction  in  the  minds  of  the  other  juroi's.  In  other 
words,  there  ought  not  to  be  a  man  on  the  jury  who  is  in- 
fluenced by  testimony  or  information  obtained  outside  of 
the  trial  of  the  case. 

This  condition,  it  seems  to  us,  appears  plainly  from  the 
examination  of  this  juror  by  the  court,  laying  aside  the 
examination  by  the  counsel  for  the  defense,  which  might 
possibly  have  a  tendency  to  mislead  the  juror  and  cause 
him  to  answer  unwittingly  with  regard  to  his  impressions; 
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for  when  the  court  asked  him  if  he  coald  hear  and  deter- 
mine this  cause  with  the  same  degree  of  impartiality  and 
fairness  that  he  could  if  he  had  heard  nothing  about  it,  his 
answer  was  that  he  thought  it  would  take  a  little  more  evi- 
dence than  it  would  if  he  had  never  heard  anything  about 
it;  and  when  asked  if  what  he  read  in  the  newspapers 
would  be  liable  to  influence  him  while  acting  as  a  juror,  he 
frankly  stated  that  it  would  unless  he  had  something  that 
was  strong  on  the  other  side.  The  whole  testimony  shows 
that  the  witness'  mind  had  been  made  up  as  to  the  guilt  or 
innocence  of  this  defendant;  and  when  that  conclusively 
appears  from  the  examination  it  will  not  be  left  to  the  final 
announcement  of  the  juror  to  decide  whether  or  not  he 
thinks  he  can  wholly  lay  aside  those  convictions  and  try 
the  case  upon  the  testimony  presented.  Nor  do  we  think 
that  a  case  can  be  found  which  would  sustain  the  court  in 
refusing  to  grant  a  challenge  to  a  juror  who  shows  by. his 
examination  that  he  is  as  incompetent  as  the  juror  in  this 
case. 

The  first  case  cited  by  the  respondent  to  sustain  his  con- 
tention that  the  juror  was  competent  is  Holt  v.  People^  13 
Mich.  228.  There  the  answer  of  the  juror  was,  "I  have 
formed  a  partial  opinion  as  to  the  guilt  or  innocence  of  the 
defendant  from  rumors  heard  in  the  street,  but  not  a  posi- 
tive opinion.''  Upon  this  statement,  respondent's  counsel 
challenged  the  juror  for  cause,  and  without  further  exami- 
nation the  challenge  was  overruled;  and  the  court,  after 
commenting  on  the  fact  that  under  the  present  conditions 
of  society  it  was  frequently  impossible  for  jurors  to  come 
to  the  investigation  of  criminal  charges  with  minds  entirely 
unimpressed  with  what  they  may  have  heard  in  regard  to 
them,  or  entirely  without  information  concerning  them, 
sustained  the  lower  court  on  the  ground  that  his  mere 
statement  did  not  disqualify  him,  but  stated  that  further 
inquiries  might  possibly  have  shown  that  it  was  of  a  na- 
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ture  to  constitute  disqualification;  but  as  the  defendant  did 
not  see  fit  to  make  them,  and  as  the  prosecution  was  not 
called  upon  to  enter  on  the  investigation  if  the  defendant 
left  it  imperfect,  and  before  he  had  s,  priina  fade  cause  for 
exclusion,  that  they  would  not  interfere  with  the  discretion 
of  the  judge. 

Stephens  v.  People^  38  Mich.  739,  also  cited  by  the  re- 
spondent, a  case  which  i^efers  to  Holt  v.  People^  supra^  and 
endorses  it,  notwithstanding  lays  down  the  rule  that  a 
juror's  opinion  as  to  the  guilt  or  innocence  of  the  accused 
must  not  be  such  as  will  prevent  his  giving  due  weight  to 
the  presumption  of  innocence,  and  that  a  juror  who  is  so 
impressed  with  the  guilt  of  the  accused  as  to  need  evidence 
to  overcome  his  impressions  (which  it  will  be  seen  is  ex- 
actly the  condition  of  mind  testified  to  by  the  juror  in  this 
case),  is  not  impartial,  and  the  court  says  that  it  is  useless 
under  such  circumstances  to  ask  him  whether  he  can  return 
a  just  and  impartial  verdict.  In  that  case  the  plaintiff  in 
error  was  convicted  of  keeping  a  house  of  prostitution. 
Six  of  the  persons  who  were  then  summoned  as  jurors  on 
being  challenged  stated  under  oath  that  they  had  formed 
an  opinion  from  what  they  had  heard  or  from  reputation, 
that  the  house  kept  by  the  defendant  was  a  house  of  pros- 
titution, and  some  of  them  stated  that  their  opinions  or 
impressions  were  of  that  character  that  it  would  require 
evidence  to  remove  them.  In  each  instance,  when  the  de- 
fense had  gone  through  with  the  examination  of  the  juror, 
the  judge  took  him  in  hand,  and  the  following  is  his  exam- 
ination of  the  first: 

'*^.  Will  you  state  whether  the  information  you  have 
received  or  the  impression  you  have  formed  in  regard  to 
the  house  there  is  of  such  a  positive  character  that  it  would 
be  impossible  for  you  to  sit  here  and  hear  the  testimony 
and  decide  impartially  between  the  people  of  this  state  and 
the  prisoner  at  the  bar  as  to  whether  she  was  guilty  of  the 
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crime  charged  within  the  date  mentioned  in  this  informa- 
tion i     A.  I  think  not,  sir. 

' '  Q.  You  think  you  could  sit  ?     A.  Yes,  sir. ' ' 

The  court  thereupon  overruled  the  challenge.  In  that 
case  there  was  a  statute  in  the  state  of  Michigan  providing 
that— 

''The  previous  formation  or  expression  of  opinion  or 
impression,  not  positive  in  its  character,  in  reference  to 
the  circumstances  upon  which  any  criminal  prosecution  is 
based,  or  in  reference  to  the  guilt  or  innocence  of  the  pris- 
oner, or  a  present  opinion  or  impression  in  reference 
thereto,  such  opinion  or  impression  not  being  positive  in 
its  character,  or  not  being  based  on  personal  knowledge  of 
the  facts  in  the  case,  shall  not  be  a  sufficient  ground  of 
challenge  for  principal  cause,  to  any  person  who  is  other- 
wise legally  qualified  to  serve  as  a  juror  upon  the  trial  of 
such  action:  Provided^  The  person  proposed  as  a  juror, 
who  may  have  formed  or  expressed,  or  has  such  opinion  or 
impression  as  aforesaid,  shall  declare  on  oath  that  he  verily 
believes  that  he  can  render  an  impartial  verdict  according 
to  the  evidence  submitted  to  the  jury  on  such  trial:  Pro- 
vided further^  The  court  shall  be  satisfied  that  the  person 
so  proposed  as  a  juror  does  not  entertain  such  a  present 
opinion  as  would  influence  his  verdict  as  a  juror.'' 

But,  notwithstanding  this  statute  and  the  large  discre- 
tion which  vested  thereby  in  the  trial  court,  the  supreme 
court  of  Michigan  held  that  it  was  error  in  the  court  to  re- 
fuse to  allow  the  challenge  upon  the  question  and  answer 
above  recited.  They  say  that  the  constitution  of  Michigan 
provides  that  '*In  every  criminal  prosecution  the  accused 
shall  have  the  right  to  a  speedy  and  public  trial  by  an  im- 
partial jury,"  and  that  no  legislation  can  take  this  right 
away. 

''The  question  on  this  record,"  says  the  court,  "is, 
whether  that  jury  can  be  an  impartial  one  whose  members 
are  already  so  impressed  with  the  guilt  of  the  accused  that 
evidence  would  be  required  to  overcome  such  impressions. 


214  STATE  V.  MURPHY. 

OpiDiOD  of  the  Court — Dunbar,  C.  J.  [9  Wash. 

It  seems  to  us  that  this  question  needs  only  to  be  stated; 
it  calls  for  no  discussion.  This  woman,  instead  of  entering 
upon  her  trial  supported  by  a  presumption  of  innocence, 
was  in  the  minds  of  the  jury  when  they  were  impaneled 
condemned  already;  and  by  their  own  statements  under  oath 
it  is  manifest  that  this  condemnation  would  stand  against 
her  until  removed  by  evidence.  Under  such  circumstances 
it  is  idle  to  inquire  of  jurors  whether  or  not  they  can  return 
just  and  impartial  verdicts;  the  more  clear  and  positive 
were  their  previous  impressions  of  guilt  the  more  certain 
may  they  be  that  they  can  act  impartially  in  condemning 
the  guilty  party.  They  go  into  the  jury  box  in  a  state  of 
mind  that  is  well  calculated  to  give  a  color  of  guilt  to  all  the 
evidence;  and  if  the  accused  escapes  conviction,  it  will  not 
be  because  the  evidence  has  [notj  established  guilt  beyond 
a  reasonable  doubt,  but  because  an  accused  party,  con- 
demned in  advance,  and  called  upon  to  exculpate  himself 
before  a  prejudiced  tribunal,  has  succeeded  in  doing  so." 

Sec.  22  of  art.  1  of  the  constitution  of  this  state  guaran- 
tees to  every  person  defendant  in  a  criminal  prosecution 
the  right  to  a  trial  by  an  impartial  jury  of  the  county  in 
which  the  offense  is  alleged  to  have  been  committed;  and 
it  seems  evident  to  us  from  the  statements  made  by  the 
juror  Kile  in  this  case  that  he  was  not  an  impartial  juror. 
If  all  the  jurors  who  tried  the  cause  were  concededly  in 
the  same  condition  of  mind  that  Kile  wa«,  viz.,  presuming 
that  his  convictions  were  against  the  defendant,  were  in  a 
state  of  mind  to  consider  the  defendant  guilty  of  the  crime 
charged  until  there  was  strong  evidence  to  support  the 
theory  of  innocence,  the  trial  would  have  been  little  less 
than  a  farce,  and  our  boasted  constitutional  privilege  of  a 
trial  by  an  impartial  jury  would  be  a  privilege  existing 
more  in  theory  than  practice.  Cases  might  possibly  arise 
where,  by  reason  of  the  heinousness  of  the  crime  and  the 
great  publicity  that  would  naturally  l>e  given  to  it,  it  would 
be  difficult  to  obtain  jurors  that  had  not  more  or  less  in- 
formation, and  possibly  some  impression,  as  to  the  guilt 
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or  innocence  of  the  defendant;  but  no  such  state  of  facts 
is  shown  in  this  cause.  It  was  urged  upon  the  court  at 
the  time  that  an  absolutely  impartial  jury  could  be  ob- 
tained, and  there  was  no  good  reason  why  the  court  should 
have  arbitrarily  imposed  this  juror,  entertaining  the  con- 
victions which  he  had  expressed,  upon  this  defendant. 

It  is  generally  contended  that  a  different  rule  should  ob- 
tain in  discharging  a  juror  where  his  competency  is  called 
in  question  than  the  rule  which  should  govern  in  retaining 
him.  No  possible  harm,  at  least  no  harm  that  rises  above 
a  little  temporary  inconvenience  or  additional  costs,  which 
ought  not  to  be  seriously  considered  where  a  citizen  is  on 
trial  for  his  life  or  liberty,  can  be  done  by  discharging  the 
juror;  but  very  grave  harm  may  come  from  retaining  him. 
This  doctrine  is  very  clearly  and  concisely  announced  in 
State  V.  Miller^  29  Kan.  43.     The  court  there  says: 

"We  can  hardly  see  how  the  court  could  commit  sub- 
stantial error  by  discharging  any  person  from  the  jury, 
when  twelve  other  good,  lawful  and  competent  men  could 
easily  be  had  to  serve  on  the  jury.  There  is  an  immense 
difference  l^tween  discharging  a  juror,  and  retaining  him. 
To  discharge  can  seldom,  if  ever,  do  any  harm;  while  to 
retain  him,  if  his  competency  is  doubtful,  may  do  an  im- 
mense injury  to  one  party  or  the  other." 

And  in  passing  upon  the  amount  of  credit  that  should 
be  given  to  the  statement  of  a  juror  that  he  could  impar- 
tially try  the  case,  the  court  says: 

'*Men  are  seldom  conscious  of  being  biased  or  preju- 
diced, or  of  being  in  such  a  condition  that  they  could  not 
try  any  case  impartially,  and  be  governed  entirely  by  the 
evidence  introduced  on  the  trial  of  the  case." 

We  think,  under  all  the  circumstances  of  this  case,  that 
the  challenge  to  the  juror  should  have  been  sustained; 
that  his  examination  showed  that  he  was  not  a  competent 
juror,  and  the  presumption  is  that  the  rights  of  the  de- 
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fendant  were  jeopardized  by  the  action  of  the  court  in 
compelling  him  to  accept  him  as  a  juror. 

We  have  examined  the  other  errors  alleged,  but  think 
the  appellant  has  no  substantial  ground  for  complaint.  The 
instructions  as  a  whole  were  favorable  to  the  defendant, 
and  the  instructions  which  were  asked  by  the  defendant, 
which  properly  stated  the  law,  had  already  been  8ubstan> 
tially  given  by  the  court. 

There  is,  however,  one  method  of  proceeding  which,  in 
view  of  another  trial,  might  well  be  spoken  of  here.  Upon 
attempting  to  sustain  the  testimony  of  witness  Gordon  by 
showing  that  he  had  made  statements  out  of  court  similar 
to  the  affidavit  which  he  had  filed  in  the  case,  the  witnesses 
were  allowed  to  testify  that  they  had  read  the  affidavit  or 
had  heard  the  testimony  of  the  witness  Gordon,  and  that 
the  statements  that  he  had  made  prior  to  that  time  were 
the  same  as  those  made  in  the  affidavit.  For  instance,  Mr. 
Winstock,  called  by  the  prosecution  in  rebuttal,  was  handed 
exhibit  B,  being  the  affidavit  made  by  Gordon  in  the  prose- 
cuting attorney's  office,  and  the  following  question  was 
asked: 

* '  You  may  «tate,  Mr.  Winstock,  how  the  statement  that 
he  made  to  you  as  to  his  being  present  and  witnessing  the 
shooting  of  Phil.  Dawe  corresponds  with  the  statement 
made  in  that  affidavit  as  to  his  being  present  and  witness- 
ing the  shooting  of  Phil.  Dawe.  An^wef*:  Absolutely  the 
same. ' ' 

The  following  question  was  then  put  to  Chief  Jackson 
by  the  prosecuting  attorney: 

"How  did  the  statement  made  by  Mr.  Gordon  to  you  a 
few  minutes  after  the  shooting  correspond  with  the  state- 
ment that  he,  Gordon,  made  in  the  trial  of  this  case  to  this 
jury^    Answer:  In  substance  it  is  the  same. " 

We  think  this  is  not  a  fair  method  or  way  of  introduc- 
ing this  testimony.     The  witness  ought  to  have  been  re- 
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quired  to  have  stated  what  the  statement  was  that  was 
made  to  him  by  Gordon  shortly  after  the  shooting  occurred 
and  let  the  jury  determine  whether  it  was  substantially  the 
same  statement  that  was  testified  to  by  Gordon  in  court,  or 
was  sworn  to  by  him  in  his  affidavit.  It  is  true,  as  was 
argued  by  the  attorney  for  respondent,  that  the  truth  of 
the  statements  of  these  corroborating  witnesses  might  have 
been  elicited  by  cross  examination,  but  the  testimony  that 
the  statements  were  the  same  had  already  gone  to  the  jury 
and  had  doubtless  made  their  impression  upon  the  minds 
of  the  jury,  and  we  do  not  think  that  the  burden  ought  to 
be  imposed  upon  the  defense  of  eradicating  from  the  minds 
of  the  jury  impressions  which  had  been  made  by  incompe- 
tent testimony.  Certainly  a  more  truth  eliciting  method 
would  have  been  the  one  above  suggested,  viz.,  for  the 
witness  to  have  stated  what  the  statements  were,  and  for 
the  jury  to  have  made  the  comparisons  and  drawn  the  con- 
clusions. We  do  not  now  say  that  we  would  reverse  the 
case  were  this  the  only  error  found  in  the  record,  but 
would  recommend  upon  the  retrial  of  the  case  the  method 
suggested. 

But,  for  the  error  in  refusing  to  sustain  the  challenge  to 
the  juror  Kile,  the  judgment  must  be  i*eversed,  and  the 
cause  remanded  with  instructions  to  grant  a  new  trial. 

Anders,  Scott,  Stiles  and  Hoyt,  JJ.,  concur. 
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[No.  1134.    Decided  June  21, 18M.] 

The  State  of  Washington,  Bespondent^  v.  Frank  Wil- 
son, Appdlwat. 

BURGLARY  —  SUFFICIENCY     OF     INFORMATION — REPEAL     OF    STAT- 
UTE —  CONTINUANCE. 

An  information  for  burglary,  which  charges  the  unlawful  and 
burglarious  entry  of  a  dwelling  house  with  intent  to  commit  a  fel- 
ony therein,  is  sufficient.  ( Linbeck  v.  State,  1  Wash.  336,  and  SkxU 
V.  Anderson,  5  Wash.  350,  followed.) 

Sec.  828,  Code  1881,  providing  that  where  a  person  shall  have  un- 
lawfully entered  a  building  as  described  in  §827,  he  shall  be  deemed 
to  have  made  such  entry  or  breaking  with  intent  to  commit  a  mis- 
demeanor or  felony,  unless  such  entry  or  breaking  shall  be  ex- 
plained, cannot  be  interpreted  as  a  proviso  to  §827,  which  defines 
the  crime  of  burglary;  and,  consequently,  the  amendment  of  §827, 
by  enlarging  its  scope  so  as  to  include  additional  structures  as  sub- 
ject to  burglary,  will  not  work  a  repeal  of  §  828. 

The  refusal  of  the  court  to  grant  a  continuance  in  a  criminal 
prosecution,  on  account  of  the  absence  of  witnesses,  is  not  an  abuse 
of  discretion,  when  the  only  showing  therefor  is  the  general  allega- 
tion that  defendant  could  prove  an  alibi  by  said  witnesses,  and  that 
said  witnesses  were  in  the  jurisdiction  of  the  court,  but  their 
whereabouts  could  not  be  ascertained  by  defendant,  although  his 
counsel  had  made  unceasing  efforts  to  ascertain  their  location. 

Appeal  from  Superior  Courts  King  County, 

George  D.  Farivell^  for  appellant. 

John  F,  Miller^  Prosecuting  Attorney,  A,  G.  McBride^ 
and  James  A,  Ilaight^  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  — The  prosecution  in  this  action  was  com- 
menced by  information.  Upon  the  trial  of  the  case  the 
appellant  was  found  guilty  and  sentenced  to  eight  years 
imprisonment  in  the  state  penitentiary.  The  sufficiency 
of  the  information  was  objected  to  by  motion  to  quash,  by 
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demurrer  and  by   motion  in  arrest  of  judgment.     The 
charging  part  of  the  information  is  as  follows: 

^'He,  the  said  Frank  •  Wilson,  in  the  county  of  King, 
State  of  Washington,  on  the  7th  day  of  December,  1892, 
in  the  night  time  of  the  said  day,  the  dwelling  house  of  one 
Christian  Everson  in  said  county  situate,  unlawfully,  wil- 
fully, feloniously  and  burglariously  did  enter  with  intent 
then  and  there  to  commit  a  felony  therein." 

The  sufficiency  of  this  information  was  directly  passed 
upon  by  this  court  in  Linbeck  v.  State^  1  Wash.  336  (26 
Pac.  4:52).  After  reciting  the  law  describing  burglary, 
the  court  said: 

''And  by  virtue  of  its  provisions  the  prosecution  is  no 
longer  compelled  to  prove  with  what  intent  the  defendant 
enters,  but  on  the  contrary,  the  unlawful  entering  having 
been  proved,  the  intent  to  commit  a  crime  or  misdemeanor 
is  presumed;  and  this  being  so,  we  are  unable  to  see  how 
the  accuracy  required  before  such  section  was  enacted  can 
now  aid  the  defendant.  The  burden  of  showing  the  intent 
with  which  he  entered  is,  by  said  section,  cast  upon  him, 
and  he  can  show  such  an  intent  to  have  been  an  innocent 
one  as  well  without  the  details  as  to  his  specific  intent  as 
with  it.  Aided  by  the  section  above  quoted,  the  informa- 
tion was  sufficient." 

In  view  of  this  decision,  direct  and  positive  as  it  was, 
it  would  seem  that  this  court  should  not  be  again  called 
upon  to  pass  upon  the  sufficiency  of  an  indictment  in  this 
particular.  Any  arguments  as  to  the  propriety  of  the  law 
should  be  addressed  to  the  legislative  department  of  the 
government  and  not  to  this  court.  And  the  constitution- 
ality of  this  same  statute  was  as  directly  passed  upon  by 
this  court  in  State  v.  Anderson^  6  Wash.  350  (31  Pac. 
969),  where  the  court  said: 

*' We  see  no  reason,  however,  for  holding  that  the  legis- 
lature exceeded  its  power  in  providing  that  the  presump- 
tion of  criminal  intent  should  follow  the  proof  of  unlawful 
entry  as  provided  in  said  section.     The  presumption  pro- 


220  STATE  v.  WILSON. 


Opinion  of  the  Court  — Dunbar,  C.  J.  [9  Wash. 

vided  for  is  not  a  conclusive  one,  and  even  without  the  aid 
of  such  legislation  the  jury  would  be  justified  in  finding  a 
criminal  intent  from  the  fact  of  the  unlawful  entry,  if 
under  all  the  circumstances  surrounding  the  case  such  a 
presumption  would  be  a  reasonable  one.  It  is  the  consti- 
tutional right  of  defendant  to  demand  proof  of  his  guilt 
before  he  shall  be  convicted  of  a  crime,  but  it  does  not  fol- 
low from  such  fact  that  it  is  beyond  the  power  of  the  legis- 
lature to  provide  that  a  certain  presumption  may  follow 
from  the  establishment  of  a  fact,  from  which  such  pre- 
sumption may  follow  as  a  reasonable  conclusion." 

But  it  is  also  urged  by  the  appellant  in  this  case  that 
§828,  Code  1881,  which  casts  the  burden  of  proving  the 
innocence  of  the  entry  upon  the  defendant,  has  been  re- 
pealed by  the  amendment  of  §  827,  Laws  1887-8,  p.  14. 
The  argument  is  that  §  828  of  the  Code  is  but  a  proviso  of 
§  827,  and  that  by  the  amendment  of  §  827  by  the  legisla- 
ture in  1888,  the  proviso  was  repealed  with  the  original 
section  so  amended. 

But  an  inspection  of  the  respective  sections,  827  and 
828,  of  the  Code  shows  that  828  is  in  no  sense  a  proviso 
to  827.  A  proviso,  as  we  understand  it,  is  either  a  limita- 
tion or  an  addition  to  the  provisions  of  a  section;  and  here 
§  827  defines  the  crime  of  burglary,  and  §  828  simply  pro- 
vides a  rule  of  evidence,  by  stating  that  where  a  person 
shall  have  unlawfully  entered  as  described  in  the  preceding 
section,  he  shall  be  deemed  to  have  made  such  entry  or 
breaking  with  intent  to  commit  a  misdemeanor  or  felony, 
unless  such  entry  or  breaking  shall  be  explained.  It  can 
in  no  sense  be  considered  a  proviso  to  the  preceding  sec- 
tion. Neither  do  we  think  there  is  merit  in  the  contention 
of  the  appellant  that  §  827  was  repealed  by  the  amendatory 
act  of  1887-8,  by  I'eason  of  the  latter  act  being  a  revisory 
act  concerning  the  offense  of  burglary.  There  was  no 
attempt  by  the  legislature  in  1888  to  revise  the  act  concern- 
ing the  offense  of  burglary,  but  it  was  simply  an  enlarge- 
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ment  of  the  statute  concerning  burglary,  and  made  the 
entry  into  certain  buildings  and  structures  burglary  which 
was  not  burglary  before.  Its  only  effect  was  to  amend 
what  it  purported  to  amend,  viz.,  §  827  of  the  Code,  and 
had  no  effect  whatever  on  the  balance  of  the  chapter  or 
upon  the  succeeding  sections. 

The  next  contention  of  the  appellant  is,  that  the  court 
abused  its  discretion  in  not  granting  a  continuance  upon 
the  showing  made.  An  examination  of  the  affidavit  in  sup- 
port of  defendant's  motion  for  a  continuance  convinces  us 
that  it  was  not  sufficient  to  warrant  the  court  in  granting  a 
continuance;  or,  at  all  events,  it  is  not  sufficient  to  satisfy 
us  that  the  court,  who  was  familiar  with  all  the  circum- 
stances concerning  the  case,  abused  its  discretion  in  refusing 
to  grant  the  continuance.  The  allegation  that  defendant 
would  prove  an  alibi  by  said  witnesses  is  not  a  sufficient 
statement,  it  seems  to  us,  of  what  he  intended  to  prove  by 
the  witnesses.  It  is  not  a  statement  of  a  fact,  but  a  con- 
clusion of  law.  To  have  put  the  state  into  complete  pos- 
session of  the  facts  which  he  expected  to  prove  by  the 
absent  witnesses,  he  should  have  stated  the  place  where  he 
could  have  proven  the  defendant  to  be  at  the  time  of  the 
execution  of  the  crime.  And,  again,  the  statement  that 
the  witnesses  were  somewhei'e  within  the  State  of  Wash- 
ington and  the  jurisdiction  of  the  court,  and  that  their 
whereabouts  could  not  be  ascertained  by  the  defendant,  is 
so  manifestly  contradictory  that  it  amounts  to  nothing; 
for,  if  the  whereabouts  of  the  witnesses  was  not  known  to, 
or  could  not  be  ascertained  by,  the  defendant,  it  must 
clearly  appear  that  the  defendant  would  not  be  in  a  position 
to  state  that  they  were  within  the  State  of  Washington  and 
the  jurisdiction  of  the  court.  Again,  the  statement  that 
defendant's  counsel  had,  since  the  cause  was  set  for  trial, 
made  unceasing  efforts  to  ascertain  the  whereabouts  of  said 
witnesses,  is  purely  hearsay.     The  application  shows  that 
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the  defendant  was  confined  in  jail,  and  whether  or  not  his 
counsel  had  made  unceasing  efforts,  or  any  efforts,  to  ascer. 
tain  the  whereabouts  of  the  witnesses  defendant  would  have 
no  means  of  knowing.  If  such  was  the  case  the  affidavit  of 
counsel  should  have  been  brought  to  bear  to  sustain  de- 
fendant's application,  for  the  assertions  of  the  defendant  in 
that  respect  can  amount  to  nothing. 

We  have  examined  the  other  errors  alleged  by  the  ap- 
pellant, but  find  that  there  was  no  substantial  error  com- 
mitted on  the  trial  by  the  court.  The  judgment  will, 
therefore,  be  affirmed. 

Anders,  Hoyt,  Scott  and  Stiles,  JJ.,  concur. 


[No.  1240.    Decided  June  21,  1894.] 

The  Tacoma  National  Bank,  Bespondent^  v.  Ettie  L. 

Peet  et  al,^  Appellants. 

CONTINUANCE  — TERMS  IMPOSED  —  PRESUMPTION  OF  REGULARITY 

—  RIGHTS  OF  PARTIES. 

Under  §832,  Code  Proc,  a  court  in  postponing  a  trial  on  the  ap- 
plication of  one  of  the  parties  cannot  impose  as  a  condition  therefor 
that  the  applicant  pay  more  than  the  sum  of  ten  dollars  to  the  ad- 
verse party,  in  addition  to  witness  fees. 

.  The  presumption  that  the  proceedings  of  courts  are  regular  does 
not  obtain  where  the  court  has  imposed  an  excessive  condition  for 
the  postponement  of  a  trial,  when  the  adverse  party  has  failed  to 
comply  with  a  request  of  the  party  applying  for  postponement  to 
show  the  costs  incurred. 

Where  a  court  has  imposed  the  payment  of  attorney  and  witness 
fees  as  a  condition  for  postponement  of  trial,  but  has  not  required 
immediate  payment,  the  party  upon  whom  the  condition  was  im- 
posed has  a  right  to  appear  and  defend  at  the  trial,  notwithstanding 
his  failure  to  make  payment. 


TACOMA  NATIONAL  BANK  v.  PEET.  223 

June,  18©4.]  Opinion  of  the  Court — Scott,  J. 

Appeal  from  Superior  Courts  Pierce  County, 

Parsons^  Corell  cfe  Parsons^  for  appellants: 

Campbell  cfe  Powell^  and  J.  H,  Parkef*^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — When  this  cause  was  called  for  trial,  the  de- 
fendants made  ia  showing  upon  which  they  applied  for  a 
continuance.  The  court  ruled  that  the  continuance  might 
be  had  upon  the  following  terms: 

"That  said  defendants  pay  to  the  attorney  for  the 
plaintiff  in  said  action  the  sum  of  $25,  the  same  to  be  ap- 
plied upon  the  costs  and  attorney's  fee  for  the  preparation 
of  said  action  for  trial  at  said  time,  and  that  the  defend- 
ants pay  the  same  as  a  condition  for  further  appearing  for 
defense  in  said  action,  and  also  that  they  pay  the  cost  of 
entering  the  order  of  postponement;  and  the  court  then 
and  there,  before  entering  said  order,  advised  the  said 
counsel  for  said  defendants  to  consult  his  partners,  and  to 
determine  whether  they  would  have  a  postponement  of 
said  cause  on  said  terms,  or  arrange  their  affairs  to  pro- 
ceed with  the  trial  at  that  time.  And  said  counsel  then 
and  there  announced  to  the  court  that  they  would  prefer 
the  postponement  of  said  cause  on  said  motion  of  said  de- 
fendants and  on  the  terms  aforesaid,  but  objected  to  the 
terms,  and  denied  the  power  of  the  court  to  make  same. 
That  the  said  order  was  then  and  there  made  and  entered, 
to  which  said  order  the  said  defendants,  by  their  counsel, 
duly  excepted,  and  particularly  to  the  portion  thereof 
making  the  payment  of  said  sum  a  condition  for  further 
appearance  and  defense  in  the  action." 

On  the  21st  day  of  March,  1893,  the  defendants  served 
upon  the  plaintiff  the  following  notice: 

*'  7b  James  H.  Parker  a/ad  Camphell  cJ&  Pov^ell^  plaintiff^ 8 
attorneys : 

"Please  furnish  us  a  copy  of  any  costs  incurred  by  you 
in  preparation  for  the  trial  of  this  cause  for  the  16th  day 
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of  March  inst. ,  and  a  statement  of  witness  fees  claimed  by 
you  for  that  day's  attendance. 
*' Dated  March  21st,  1893. 

Parsons,  Corell  &  Parsons, 
Attorneys  for  the  defendants  Bamett  a/nd  Peet.'''^ 

« 

This  demand  was  not  complied  with,  and  on  the  27th 
day  of  March,  when  the  cause  was  called  for  trial,  an  affi- 
davit was  made  upon  the  part  of  defendants  showing  the 
service  of  such  notice  and  failure  to  comply  therewith,  and 
that  the  defendants  did  not  know  the  amount  of  costs 
which  had  been  incurred,  if  any,  for  witness  fees,  and  ao 
offer  to  pay  the  same,  whatever  they  were,  together  with 
the  other  costs,  and  an  attorney's  fee  not  exceeding  ten 
dollars,  as  terms  for  such  continuance,  and  the  privilege  of 
being  allowed  to  appear  and  defend  in  said  cause.  No  ac- 
tion appears  to  have  been  taken  thereon  other  than  the  at- 
torneys for  the  plaintiff  objected  to  the  defendants  being 
allowed  to  appear  and  defend  in  consequence  of  their  not 
having  paid  the  said  sum  of  $25,  which  objection  was  sus- 
tained, and  an  exception  allowed,  whereupon  the  case 
proceeded  ex  parte  upon  the  part  of  the  plaintiff,  and  de- 
fendants were  not  allowed  to  cross  examine  the  plaintiff's 
witnesses  nor  participate  therein  in  any  manner.  Judg- 
ment was  rendered  for  plaintiff,  and  defendants  appealed. 

A  number  of  questions  are  argued  in  appellant's  brief, 
but  owing  to  the  condition  of  the  record,  and  the  certifica- 
tion by  the  lower  court  that  the  defendants  should  not  be 
allowed  to  raise  any  other  question  upon  the  appeal  than 
their  right  to  appear  and  defend  in  said  action,  we  shall 
confine  our  attention  to  that  one  question. 

It  is  contended  by  appellants  that  said  sum  of  $25  was 
in  reality  an  attorney's  fee  which  the  court  adjudged  the 
defendants  should  pay  to  plaintiff  as  terms  for  said  continu- 
ance, and  that  the  court  had  no  authority  to  impose  the 
same;  that  the  only  terms  which  the  court  could  impose 
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therefor  was  a  sum  not  exceeding  ten  dollars  under  §  832 
of  the  Code  of  Procedure,  which  is  as  follows: 

^^When  an  application  shall  be  made  to  a  court  or 
referees  to  postpone  a  trial,  the  payment  to  the  adverse 
party  of  a  sum  not  exceeding  ten  dollars,  besides  the  fees 
of  witnesses,  may  be  imposed  as  the  condition  of  granting 
the  postponement. '' 

The  respondent,  while  not  disputing  the  force  or  appli- 
cation of  the  statute,  contends  we  should  presume  that  not 
to  exceed  ten  dollars  of  said  sum  was  imposed  as  an  attor- 
ney's fee,  and  that  the  balance  was  made  up  for  witness 
fees,  and  invokes  the  aid  of  the  well  known  rule  that  the 
proceedings  of  courts  are  presumed  to  be  regular.  But 
we  do  not  think  that  such  a  presumption  should  obtain  in 
this  instance  in  the  face  of  the  request  made  by  the  de- 
fendants upon  the  plaintiff  to  show  the  costs  incurred,  and 
in  the  entire  absence  pf  any  showing  in  the  record  as  to 
what  such  other  costs  were,  or  any  claim  that  there  were 
any. 

The  court  had  no  power  to  impose  more  than  ten  dollars 
in  addition  to  the  other  costs  as  a  condition  of  such  con- 
tinuance, and  could  not  make  the  right  of  the  defendants 
to  appear  and  defend  dependent  on  the  payment  thereof. 
Immediate  payment  could  have  been  requii*ed  as  a  condi- 
tion for  the  continuance.  This  not  having  been  done,  the 
sum  stood  as  any  other  claim.  It  was  not  a  fine  in  any 
sense,  nor  were  the  defendants  in  contempt  of  court,  and 
they  had  a  right  to  appear  and  defend  at  the  trial. 

Judgment  should  be  reversed. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Anders,  JJ., 
concur. 

15  —  9  WASH. 
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[No.  1318.    Decided  June  21,  laM.] 

The  State  of  Washington,  on  the  Relation  of  F.  F. 

Ames^  Appellant^  v.  Fred  Gasch,  John  Wooding  and 

Almas  Rutherford,  County  Commisaionera^  Respond- 
ents. 

ESTABLISHMENT  OF  COUNTY  ROAD  —  COUNTY  SURVEYOR  AS  VIEWER 

—  COMPENSATION . 

A  county  surveyor  appointed  as  one  of  the  viewers  for  the  estab- 
lishment of  a  public  hi|<hway  cannot  compel  the  county  commis- 
sioners to  pay  him  the  salary  prescribed  for  public  services  by  the 
surveyor,  but  he  stands  in  the  position  of  any  other  viewer  and  is 
not  entitled  to  compensation  until  the  costs  have  been  taxed  and 
an  order  made  for  payment  by  the  court  before  whom  the  proceed- 
ings are  pending. 

Appeal  from  Svperior  Courts  King  County. 

Andrews  <&  Ames^  for  appellant. 

Miller  dk  Mc Bride  (S,  H,  Piles^  of  counsel ),  for  respond- 
ents. 

The  opinion  of  the  cou'rt  was  delivered  by 

Scott,  J. — During  all  the  times  hereinafter  mentioned 
the  relator  was  the  duly  elected,  qualified  and  acting  county 
surveyor  of  King  county,  and  the  defendants  composed  the 
board  of  county  commissioners  of  said  county. 

On  or  about  the  4th  day  of  November,  1893,  an  order 
was  duly  made  and  entered  in  one  of  the  departments  of  the 
superior  court  of  said  county,  in  pursuance  of  the  provisions 
of  §  3,  Laws  1893,  ch.  98,  p.  237,  et  seq.^  generally  known 
as  the  road  law,  appointing  the  relator  as  county  surveyor, 
and  two  other  viewers,  to  view  a  certain  proposed  road 
which  had  been  petitioned  for,  and  to  report  their  doings 
in  writing  to  said  court  within  ten  days  after  making  such 
view  and  survey,  together  with  a  map  or  plat  of  the  county 
surveyor. 
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This  order  was  fully  oomplied  with  by  the  viewers  named 
and  the  relator,  who  wrote  out  their  report  and  filed  the 
same  together  with  the  map  required  by  the  order,  and  by 
subdivision  4  of  §  5  of  said  chapter,  in  the  office  of  the 
clerk  of  the  court  In  complying  with  the  provisions  of 
said  order  the  relator  claims  that  he  earned  and  expended 
$67.50. 

Thereafter  and  on  the  4th  of  December,  1893,  he  filed 
an  itemized  claim  for  such  services  with  the  clerk  of  the 
board  of  county  commissioners,  and  the  same  was  brought 
before  the  board  for  its  consideration.  The  claim,  when 
filed  and  presented,  was  certified  by  him  to  be  correct,  and 
that  he  had  furnished  the  labor  and  expense  amounting  to 
the  sum  for  which  the  said  bill  was  rendered,  and  that  he 
had  not  received  payment  of  the  same  or  any  part  thereof 
and  that  the  same  was  justly  due  from  King  county. 

The  commissioners  refused  to  consider  the  bill,  on  the 
grounds,  first,  that  no  record  evidence  was  presented  to 
them  of  the  performance  of  the  work;  and,  second,  that 
they  had  no  right  to  pass  upon  the  bill  until  the  road,  in 
the  viewing  of  which  the  services  were  rendered,  had  been 
ordered  established  by  the  superior  court,  which  at  that 
time  had  not  been  done.  Thereupon  the  relator  petitioned 
for  a  writ  of  mandamus  to  compel  the  respondents  to  con- 
sider said  claim.  An  answer  was  filed,  and  upon  the  trial, 
the  relator  having  rested,  the  court  ordered  a  non-suit. 

Appellant  claims  that  as  such  roads  are  public  highways, 
the  service  rendered  by  him  thereon  was  a  public  service 
for  which  he  is  entitled  to  compensation  from  the  county, 
and  he  cites  §  241,  Gen.  Stat,  and  §  4,  Laws  1893,  p.  238. 
It  will  be  noticed,  however,  that  §  3  of  said  chapter  pro- 
vides for  the  appointment  of  three  viewers,  one  of  whom 
may  be  the  county  surveyor.  It  is  not  requisite  that  the 
county  surveyor  should  be  appointed  as  one  of  the  viewers. 
Sec.  241,  Gen.  Stat.,  therefore,  has  no  application,  for  if 
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appointed  the  surveyor  would  be  required  to  act  in  person, 
and  could  not  act  therein  by  a  deputy,  because  the  act  re- 
quires the  appointment  of  three  disinterested  persons,  and 
the  court  in  appointing  them  determines  the  qualifications 
of  the  persons  appointed  as  individuals,  and,  while  the  sur- 
veyor might  be  competent  to  act  as  a  viewer,  a  deputy 
might  not  be. 

At  the  time  the  writ  was  petitioned  for  there  was  noth- 
ing before  the  county  commissioners  from  the  superior 
court  to  show  that  the  road  had  been  established,  or  that 
the  petition  therefor  had  been  denied,  or  that  the  costs 
therein  had  been  taxed,  and  as  a  matter  of  fact  the  road 
had  not  been  established.  The  law  requires  that  upon  the 
filing  of  the  petition  a  bond  shall  be  given,  payable  to  the 
state  for  the  use  of  the  county,  in  the  sum  of  two  hundred 
dollars,  conditioned  that  the  persons  making  application 
for  the  proposed  road  will  pay  into  the  county  treasury 
the  amount  of  all  costs  and  expenses  incuri*ed  in  the  view 
and  survey  of  said  proposed  road  in  case  the  petition 
therefor  is  not  granted.  Of  course  it  would  be  the  duty 
of  the  county  surveyor,  if  appointed  as  one  of  the  viewers, 
to  perform  the  duty  imposed  upon  him,  but  he  would 
stand  upon  the  same  footing  as  any  other  viewer  so  far  as 
the  time  and  manner  of  his  compensation  are  concerned. 
The  first  notice  that  the  county  commissioners  have  of 
such  proceedings  is  under  the  provisions  of  §  7  of  said  act 
in  case  the  road  is  established.  If  the  petition  for  the 
proposed  road  is  not  granted,  no  public  service  has  been 
rendered,  for  it  has  been  found  that  the  road  petitioned 
for  would  not  be  a  public  benefit.  In  such  case  the  law 
expressly  provides  that  the  costs  of  the  survey  shall  be 
taxed  to  the  principal  and  sureties  upon  the  bond.  The 
court  only  has  authority  to  tax  costs  in  such  proceedings 
and  the  commissioners  are  not  authorized  to  pay  anything 
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until  the  court  has  taxed  the  costs  and  they  know  by  the 
order  of  the  court  what  they  are  required  to  pay. 
Affirmed. 

DuNBAB,  C.  J.,  and  Stiles,  J.,  concur. 

HoTT  and  Anders,  JJ.,  concur  in  the  result. 


[No.  1374.    Decided  Jane  21, 18M.] 

County  of  Spokane,  Jiedpand&ntj  v.  S.  G.  Allen  ^  al. , 

Appellants. 

PKOSKCUTIMG  ATTORNEYS—- COLLECTION  OF  DELINQUENT  TAXES  — 
BIGHT  TO  ATTORNEY  FEES -^  LIABILITY  OF  SURETIES. 

Under  the  constitutional  and  statutory  provisions  of  tliis  state, 
the  office  of  county  attorney  is  identical  with  that  of  prosecutiqg 
attorney. 

One  who,  while  elected  as  a  county  attorney,  assumes  the  duties 
applicable  by  law  to  the  office  of  prosecuting  attorney,  and  collects 
delinquent  taxes  as  such  prosecuting  attorney,  is  estopped  to  deny 
that  he  was  in  reality  filling  the  office  of  prosecuting  attorney,  when 
action  is  instituted  against  him  by  the  county  to  recover  the  sums 
collected  by  him  under  such  law. 

The  county  attorney  is  not  entitled  to  the  attorney  fees  paid  by 
delinquent  taxpayers  upon  collections  made  by  the  attorney  under 
Laws  1S91,  p.  821,  gl05,  as  such  extra  compensation  is  contrary  to 
the  constitutional  prohibition  upon  increase  of  compensation  of 
public  officers  during  their  terms  of  office. 

Although  the  bond  given  by  a  prosecuting  attorney  may  provide 
for  the  payment  by  him  to  the  oounty  of  all  moneys  that  may  come 
into  his  hands  as  such  officer,  yet  where  the  legislature,  subsequent 
to  his  induction  into  office  and  the  giving  of  the  bond,  imposes  upon 
him  the  duty  of  collecting  delinquent  taxes  upon  real  estate,  such 
duties  are  in  no  way  so  germane  to  the  office  as  to  render  the  sure- 
ties upon  his  bond  liable  for  any  misappropriation  on  his  part  of 
such  delinquent  tax  moneys.    (  Hoyt,  J.,  dissents.) 

Appeal  from  Superior  Courts  Spoha/ne  Coxmty, 
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Turner^  Grames  <&  McKinatry^  for  appellants. 

R.  B.  Blake^  and  F,  T,  Post^  for  respondent: 

There  was  no  new  duty  imposed  on  the  prosecuting  at- 
torney by  the  law  under  which  he  received  these  taxes,  for 
the  faithful  performance  of  which  the  sureties  on  his  bond 
should  not  be  held.  Gen.  Stat,  §225;  Laws  1891,  p.  318, 
§  101;  People  v.  Vilas,  36  N.  Y.  469;  United  States  v.  Paw- 
ell,  14  Wall.  493;  Dawson  v.  State,  38  Ohio  St.  1;  King 
V.  Nichols.  16  Ohio  St.  80;  Orman  v.  City  of  Pud>lo,  7 
Am.  &  Eng.  Corp.  Cases,  140;  Symonds  v.  County  of  Jack- 
son, 63  Tex.  428;  Borden  v.  Houston^  2  Tex.  634;  Mouston 
V.  Dvyyer,  69  Tex.  113;  State  v.  Kelly,  43  Tex.  667; 
Broome  v.  United  States,  15  How.  143;  Walker  v.  Chap- 
man, 22  Ala.  116;  Minor  v.  Mechanics''  Bank,  1  Pet  46; 
United  States  v.  McCartney,  10  Cent.  Law  Jour.  113. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  an  actioil  tfpQD  the  alleged  offi- 
cial bond  of  appellant,  S.  6.  Allen,  as  prosecuting  attorney 
of  Spokane  county,  joining  the  sureties  in  said  bond  with 
their  principal  as  parties  defendant. 

At  the  general  election  held  in  Spokane  county  on  No- 
vember 4,  1890,  Allen  was  voted  for  and  declared  elected 
to  the  office  of  prosecuting  attorney  for  the  county  of  Spo- 
kane. On  January  10,  1891,  he  qualified  and  gave  the 
bond  sued  upon,  and  entered  upon  the  discharge  of  his 
official  duties.  The  pertinent  condition  of  the  bond  was 
as  follows: 

''If  said  S.  G.  Allen  shall  well  and  truly  perform  all  the 
duties  required  of  him  by  law  as  prosecuting  attorney 
aforesaid,  and  shall  pay  over  any  and  all  moneys  that  may 
come  into  his  hands  as  such,  then  this  obligation  shall  be 
void;  otherwise  of  full  force  and  eflfeet." 
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On  Febniary  3,  1891,  the  legislature  passed  an  act  pro- 
viding that  all  officers  elected  as  county  attorneys  at  the 
last  general  election  should  be  declared  to  be  prosecuting 
attorneys.  Subsequent  to  the  time  when  appellant  exe- 
cuted the  bond  in  question,  to  wit,  on  the  9th  day  of  March, 
1891,  the  legislature  imposed  upon  the  prosecuting  attor- 
neys of  the  state  the  duty  of  collecting  delinquent  taxes 
upon  real  estate,  providing  the  manner  in  which  they  should 
prosecute  by  suit,  and  providing  for  attorneys  fees  in  such 
cases.  Allen,  in  the  capacity  of  prosecuting  attorney,  dur- 
ing the  year  1892,  brought  many  of  these  actions  for  the 
collection  of  delinquent  taxes  and  retained  the  attorneys 
fees  provided  for  by  the  statutes  in  such  cases,  and  upon 
settlement  with  the  county  refused  to  account  for  them, 
claiming  that  under  the  law  he  was  entitled  to  the  same. 
The  agreed  statement  of  facts  is  much  more  elaborate,  and 
contains  other  statements,  but  the  foregoing  is  sufficient  for 
the  purposes  of  this  opinion. 

The  disposition  we  are  compelled  to  make  of  this  case 
renders  it  unnecessary  to  discuss  the  first  technical  objec- 
tion made  by  the  appellant,  viz. ,  that  the  complaint  does 
not  state  a  cause  of  action,  for  the  raason  that  it  does  not 
appear  affirmatively  that  the  delinquent  taxes  described 
were  taxes  collected  on  real  estate  instead  of  personal  prop- 
erty. We  do  not  think  there  is  any  merit  in  the  conten- 
tion of  appellant  that  there  was  no  such  officer,  at  the  time 
the  bond  was  given,  as  prosecuting  attorney  of  the  county. 
Outside  of  the  facts  in  this  case,  which  show  that  Allen  was 
elected  as  prosecuting  attorney  for  Spokane  county,  and 
gave  his  bond  as  prosecuting  attorney  for  said  county,  we 
think,  considering  the  provisions  of  the  statute  with  rela- 
tion to  the  provisions  of  the  constitution,  that  the  office  of 
county  attorney  is  identical  with  that  of  prosecuting  at- 
torney. 

We  have  examined  with  attention  and  pleasure  the  many 
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cases  cited  by  both  appellant  and  respondent  on  the  ques- 
tion of  de  jure  officers  and  de  facto  officers,  but  in  this 
case  the  appellant  Allen  has  assumed  that  the  law  applied 
to  him  or  to  the  office  which  he  held,  he  performed  the 
duties  of  the  office,  and,  if  we  understand  his  position, 
seeks  to  retain  the  benefits  of  the  application  of  the  law  to 
the  office  which  he  assumed.  If  he  is  not  entitled  to  the 
fees  and  emoluments  by  reason  of  the  applicability  of  the 
law  to  the  office  which  he  held,  he  is  not  entitled  to  them 
at  all.  These  considerations,  of  course,  as  we  shall  here- 
after see,  do  not  apply  to  the  sureties,  but  Allen  is  estopped 
from  asserting  them  as  a  reason  for  not  returning  this 
money  to  the  county. 

Nor  can  we  sustain  the  contention  that  it  was  the  inten- 
tion  of  the  legislature  that  the  attorney's  fees  provided  for 
in  the  collection  of  delinquent  taxes  should  be  appropriated 
by  the  county  attorney  as  compensation  for  duties  ex- 
trinsic to  the  office.  Sec.  25  of  art.  2  of  the  constitution 
provides  that  the  compensation  of  any  public  officer  shall 
not  be  increased  or  diminished  during  his  term  of  office; 
and  §  H  of  art.  1 1  provides  that  the  legislature  shall  fix  the 
compensation  by  salary  of  all  county  officera  except  cer- 
tain officers,  which  exceptions  do  not  embrace  the  office  in 
question,  and  provides  again  that  the  salary  of  any  county, 
city,  town  or  municipal  officer  shall  not  be  increased  or 
diminished  after  his  election;  and  the  legislature  at  its 
next  session  after  the  adoption  of  the  constitution  pro- 
ceeded to  carry  these  provisions  of  the  constitution  into 
effect  by  fixing  the  salaries  of  the  county  officers,  including 
that  of  the  county  attorney. 

It  would  seem  that  giving  a  plain  interpretation  to  the 
language  of  the  constitution,  twice  expressed,  would  be  con- 
clusive of  this  proposition;  but  appellant  cites  this  court 
to  one  of  its  own  decisions,  viz.,  State^ex  rd,  Seattle^  v. 
Carsoii,  6  Wash.  260  (33  Pac.  428),  in  support  of  bis  con- 
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teotion  that  the  provisions  of  the  constitution  above  cited 
do  not  preclude  the  legislature  from  increasing  the  com- 
pensation of  public  oiBcers,  where  the  performance  of  ex- 
trinsic services  is  imposed  upon  such  officer.  We  do  not 
think  that  the  doctrine  enunciated  in  that  case  should  in 
any  event  be  extended,  though  it  is  plainly  distinguishable 
from  the  case  at  bar.  In  that  case  the  court  held  that  a 
legislative  act  which  provided  that  the  county  treasurer 
should  be  charged  with  the  duty  of  assessing  and  collecting 
city  taxes,  and  that  the  city  should  pay  him  therefor  the 
sum  of  (500  per  year,  did  not  violate  the  constitutional  in- 
hibition against  increasing  the  compensation  of  any  public 
officer  during  his  term  of  office.  It  will  be  seen  that  the 
new  duty  there  imposed  was  absolutely  extrinsic  and  in  no 
way  connected  with  the  performance  of  his  duties  as  a 
county  officer.  The  business  was  for  another  municipality 
and  the  additional  compensation  came  from  the  other  mu- 
nicipality, and,  so  far  as  construing  the  intention  of  the 
legislature  is  concerned,  that  body  especially'  provided 
(Laws  1893,  p.  70,  §  10),  in  plain  terms  that  the  city  should 
pay  the  treasurer  that  amount.  But  the  legislature  has 
made  no  such  provisions  in  relation  to  the  county  attorney, 
either  in  direct  terms  or  by  implication.  It  is  true  that 
the  laws  of  1891  (Laws,  p.  321,  §  105)  provide  for  the  pay- 
ment of  attorneys  fees  by  the  delinquent  taxpayer,  but  they 
do  not  provide,  as  in  the  case  of  the  treasurer  above  cited, 
that  they  shall  be  paid  to  the  attorney  who  is  authorized 
to  bring  the  action;  and  we  have  no  doubt  that  the  inten- 
tion of  the  legislature  was  that  such  fees  were  intended  to 
reimburse  the  county  for  extra  expenses  incurred  by  the 
county  in  furnishing  additional  assistance  to  the  county  at- 
torney in  the  performance  of  the  additional  duties  imposed 
upon  him. 

But  the  responsibility  of  the  bondsmen,  as  we  have  be- 
fore intimated,  rests  upon  entirely  diflferent  grounds.     It 
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of  March  inst. ,  and  a  statement  of  witness  fees  claimed  by 
you  for  that  day's  attendance. 
''Dated  March  21st,  1893. 

Parsons,  Corell  &  Parsons, 
Attorneys  for  the  defendants  Ba/mett  amd  Peet."^^ 

« 

This  demand  was  not  complied  with,  and  on  the  27th 
day  of  March,  when  the  cause  was  called  for  trial,  an  affi- 
davit was  made  upon  the  part  of  defendants  showing  the 
service  of  such  notice  and  failure  to  comply  therewith,  and 
that  the  defendants  did  not  know  the  amount  of  costs 
which  had  been  incurred,  if  any,  for  witness  fees,  and  an 
offer  to  pay  the  same,  whatever  they  were,  together  with 
the  other  costs,  and  an  attorney's  fee  not  exceeding  ten 
dollars,  as  terms  for  such  continuance,  and  the  privilege  of 
being  allowed  to  appear  and  defend  in  said  cause.  No  ac- 
tion appears  to  have  been  taken  thereon  other  than  the  at- 
torneys for  the  plaintiff  objected  to  the  defendants  being 
allowed  to  appear  and  defend  in  consequence  of  their  not 
having  paid  the  said  sum  of  $25,  which  objection  was  sus- 
tained, and  an  exception  allowed,  whereupon  the  case 
proceeded  ex  parte  upon  the  part  of  the  plaintiff,  and  de- 
fendants were  not  allowed  to  cross  examine  the  plaintiff's 
witnesses  nor  participate  therein  in  any  manner.  Judg- 
ment was  rendered  for  plaintiff,  and  defendants  appealed. 

A  number  of  questions  are  argued  in  appellant's  brief, 
but  owing  to  the  condition  of  the  record,  and  the  certifica- 
tion by  the  lower  court  that  the  defendants  should  not  be 
allowed  to  raise  any  other  question  upon  the  appeal  than 
their  right  to  appear  and  defend  in  said  action,  we  shall 
confine  our  attention  to  that  one  question. 

It  is  contended  by  appellants  that  said  sum  of  $25  was 
in  reality  an  attorney's  fee  which  the  court  adjudged  the 
defendants  should  pay  to  plaintiff  as  terms  for  said  continu- 
ance, and  that  the  court  had  no  authority  to  impose  the 
same;  that  the  only  terms  which  the  court  could  impose 
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therefor  was  a  sum  not  exceeding  ten  dollars  under  §  832 
of  the  Code  of  Procedure,  which  is  as  follows: 

^^When  an  application  shall  be  made  to  a  court  or 
referees  to  postpone  a  trial,  the  payment  to  the  adverse 
party  of  a  sum  not  exceeding  ten  dollars,  besides  the  fees 
of  witnesses,  may  be  imposed  as  the  condition  of  granting 
the  postponement'^ 

The  respondent,  while  not  disputing  the  force  or  appli- 
cation of  the  statute,  contends  we  should  presume  that  not 
to  exceed  ten  dollars  of  said  sum  was  imposed  as  an  attor- 
ney's fee,  and  that  the  balance  was  made  up  for  witness 
fees,  and  invokes  the  aid  of  the  well  known  rule  that  the 
proceedings  of  courts  are  presumed  to  be  regular.  But 
we  do  not  think  that  such  a  presumption  should  obtain  in 
this  instance  in  the  face  of  the  request  made  by  the  de- 
fendants upon  the  plaintiff  to  show  the  costs  incurred,  and 
in  the  entire  absence  pf  any  showing  in  the  record  as  to 
what  such  other  costs  were,  or  any  claim  that  there  were 
any. 

The  court  had  no  power  to  impose  more  than  ten  dollars 
in  addition  to  the  other  costs  as  a  condition  of  such  con- 
tinuance, and  could  not  make  the  right  of  the  defendants 
to  appear  and  defend  dependent  on  the  payment  thereof. 
Immediate  payment  could  have  been  requii*ed  as  a  condi- 
tion for  the  continuance.  This  not  having  been  done,  the 
sum  stood  as  any  other  claim.  It  was  not  a  fine  in  any 
sense,  nor  were  the  defendants  in  contempt  of  court,  and 
they  had  a  right  to  appear  and  defend  at  the  trial. 

Judgment  should  be  reversed. 

Dunbar,  C.  J.,  and  Hoyt,  Stiles  and  Anders,  JJ., 
concur. 

15—9  WASH. 
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his  bond  could  not  be  held  liable  for  his  oflScial  acts  during 
such  extended  term,  for  the  mason  that  the  sureties  had  a 
right  to  take  into  consideiriiaon  the  requirements  of  the 
law,  so  far  as  their  principal  was  concerned,  which  was  in 
existence  at  the  time  that  the  contract  was  made;  and  it 
seems  to  us  that  it  would  be  just  as  inequitable  to  hold 
here  that  the  sureties  had  in  contemplation  a  requirement 
imposing  an  entirely  different  character  of  responsibility 
upon  their  principal,  which  was  afterwards  imposed  by  the 
legislature.  There,  this  court  said,  no  doubt  the  central 
idea  was  that  the  term  of  oflSce  was  for  two  years,  and  here 
no  doubt  the  central  idea  was  that  the  sureties  were  to  be- 
come responsible  for  the  faithful  performance  of  the  duties 
which  were  then  imposed  by  law  upon  the  principal,  and 
not  for  the  duties  which  might  afterwards  be  imposed.  It 
is  not  the  fault  of  the  sureties  that  the  legislature  did  not 
provide  an  additional  bond  to  be  given  by  the  county  at- 
torney as  tax  collector  when  these  additional  burdens  and 
responsibilities  were  imposed  upon  him.  This  is  in  har- 
mony with  the  rule  also  laid  down  by  2  Brandt  on  Surety- 
ship and  Guaranty,  §  548,  that' — 

'^As  a  general  rule  the  sureties  on  an  official  bond  are 
liable  for  the  faithful  performance  of  all  duties  imposed 
upon  such  officer,  whether  by  laws  enacted  previous  or  sub- 
sequent to  the  execution  of  the  bond,  which  properly  be- 
longed to  and  come  within  the  scope  of  the  particular  office. 
They  are  not,  however,  liable  for  after  imposed  duties  which 
cannot  be  presumed  to  have  entered  into  the  contemplation 
of  the  parties  at  the  time  the  bond  was  executed.'^ 

Assuming  the  correctness  of  the  law  thus  announced,  it 
seems  to  us  unreasonable  to  presume  that  the  sureties  could 
have  contemplated  the  imposing  of  these  absolutely  dis- 
tinct duties  upon  the  prosecuting  attorney,  which  not  only 
did  not  properly  belong  to  and  come  within  the  scope  of 
his  office,  but  which  had  by  the  settled  policy  of  the  law 
for  many  years  been  invested  in  other  officers. 
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The  judgment  will  be  reversed,  and  the  cause  remanded 
with  instructions  to  dismiss  the  action. 

Anders,  Scott  and  Stiles,  JJ.^  concur. 

HoYT,  J.  {dissenting), — One  of  the  duties  of  the  prose- 
cuting attorney  under  the  law  in  force  at  the  time  the  bond 
in  question  was  executed  was  to  prosecute  suits  in  favor  of 
the  county,  and  as  incident  to  that  power  to  receive  pay- 
ment before  suit,  and  pay  over  the  moneys  so  received  to 
the  county.  This  being  so,  I  think  that  the  legislation  by 
which  it  was  made  his  duty  to  collect  taxes  due  the  county 
by  suit,  and  as  incident  thereto,  to  receive  them  for  the 
county  before  suit,  if  offered,  was  germane  to  his  duties 
under  the  law  at  the  time  the  bond  was  executed.  For 
this  reason  such  legislation  did  not  confer  such  new  duties 
as  would  relieve  his  bondsmen  of  responsibility  in  regard 
thereto.     The  judgment  should  be  affirmed. 


[No.  1292.    Decided  June  96,  UM.] 

Merchants  National  Bank  of  Tacoma,  Respondent^  v. 
Fred  T.  Feet,  Defendant^  Morton  Ramsdell,  Exeeur 
toTy  Appellant, 

TRIAL  BY  COURT  —  RECAPTION  OF  IMMATJSRIAL  EVIDENCE. 

Where  it  appears  from  the  findings  of  fact  made  in  an  action 
tried  by  the  court  without  a  jury  that,  although  incompetent  and 
immaterial  testimony  had  been  admitted  in  evidence,  the  findings 
of  the  court  against  defendant  were  not  based  thereon,  the  error  is 
not  prejudicial. 

A  partnership  note  executed  by  one  of  two  partners  without 
authority  will  bind  the  other  partner,  when  by  his  acts  the  latter 
has  ratified  the  giving  of  the  note. 
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Opinion  of  the  Court— Scott,  J.  [9  Wash. 

Appeal  from  Superior  Courts  Pierce  Ootmty. 

Ben  Sheeks^  for  appellant. 

Doolittle  (&  Fogg  (  C.  O.  Bates^  of  counsel),  for  respond- 
ent. 

The  opinion  qt  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  by  respondent 
.against  Peet  &  Goodwin  to  recover  on  a  promissory 
note.  Judgment  was  taken  by  default  against  Peet 
Pending  the  action  Goodwin  died,  and  the  action  was 
revived  against  Ramsdell,  Goodwin's  executor,  who  ap- 
peals. Peet  and  Goodwin  were  partners  as  attorneys  at 
law,  and  were  also  engaged  in  the  loan  business.  The 
note  was  executed  by  Peet.  Over  the  objections  of  ap- 
pellant, Peet  was  permitted  to  give  evidence  tending  to 
show  that  he  had  Goodwin's  permission  to  sign  the  firm 
name  to  the  note,  and  that  the  money  obtained  on  the  note 
went  to  pay  a  note  given  by  himself  for  land  bought  of 
Goodwin.  Other  objections  were  raised  as  to  the  testi- 
mony of  one  Opie,  relating  to  a  deposit  slip  which  was  in 
the  handwriting  of  a  third  person,  there  being  nothing  to 
show  that  Goodwin  had  anything  to  do  with  it;  and  also 
the  testimony  of  the  witness  Thompson,  as  to  the  custom  of 
the  bank,  was  objected  to;  and  these  matters  are  alleged  as 
errors  upon  this  appeal. 

The  respondent  first  contends  that,  conceding  such  testi- 
mony was  erroneously  admitted,  it  in  no  wise  tended  to 
prejudice  appellant's  case,  and  we  think  the  point  is  well 
taken.  The  case  was  tried  by  the  court  without  a  jury, 
and  findings  of  fact  were  made.  Peet's  testimony  was 
immaterial  because  the  court  found  that  he  had  no  author- 
ity to  execute  the  note  in  question.  But  the  court  also 
found  from  other  testimony,  which  was  not  objected  to, 
that  Goodwin  had  ratified  the  giving  of  said  note  on  several 
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different  occasions;  and  the  testimony  of  Opie  and  Thomp- 
son complained  of  was  in  no  wise  material  to  the  issue. 
Affirmed. 

DuNBAB,  C.  J.,  and   Hoyt,  Stiles  and  Anders,  JJ., 
concur. 


[No.  1302.    Decided  June  26, 18»4.] 

Evelyn  P.  Ferry,  Appellant^  v.  Clinton  P.  Ferry, 

Mespondent. 

DIVORCE  AND  ALIMONY  —  VACATION  OF  DECREE  —  WANT  OP  JURIS- 
DICTION —  FRA  UD . 

A  decree  of  divorce  gpranted  in  favor  of  the  wife  upon  her  cross 
complaint  will  not  be  set  aside  after  the  lapse  of  three  years,  upon 
her  application  therefor  on  the  ground  that  the  court  never  had 
jurisdiction  of  the  action  because  of  the  non-residence  of  plaintiff, 
as  the  appearance  of  defendant  in  the  cause,  and  her  filing  of  a  cross 
complaint  therein  upon  which  she  procured  a  decree  in  her  favor, 
estops  her  from  now  denying  the  jurisdiction  of  the  court. 

A  decree  of  divorce  procured  by  a  wife,  which  includes  a  division 
of  proi>erty,  will  not  be  set  aside  on  the  ground  of  fraud  in  that  the 
division  was  based  upon  a  valuation  of  property  represented  by  the 
husband  as  a  true  one,  while  in  fact  it  was  but  one-fifth  of  the  act- 
ual value,  when  the  wife  was  fully  acquainted  with  the  various 
parcels  of  land  involved  and  could  have  readily  discovered  the 
valuation  thereof  by  inquiry. 

Appeal  from  Svperior  Cowrt^  Fierce  County. 

Stevens^  Seymour  <&  Sharpatein^  for  appellant. 

Elisha  P.  Ferry ^  H.  K.  Moore^  and  Fiahback^  Sapp  cfe 
Ferry ^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  parties  to  this  action  were  husband  and 
wife.     In  September,  1889,  respondent  commenced  an  ac- 
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tion  against  appellnQt  in  the  district  court  of  Pierce  county, 
for  a  divorce,  alleging  his  residence  in  Washington  for 
more  than  one  year  prior  to  the  filing  of  the  complaint 
Appellant  had  previously  commenced  a  like  action  against 
her  husband  in  California;  but  upon  being  served  with 
process  in  the  Washington  suit  she  saw  fit  to  appear 
therein.  There  was  considerable  negotiation  between  the 
counsel  for  the  parties  before  her  appearance  was  made, 
relating  both  to  the  form  in  which  the  action  should  pro- 
ceed and  to  the  division  of  the  property,  of  which  there 
was  a  large  amount,  nearly  all  realty,  in  Washington  and 
Oregon.  These  negotiations  culminated  in  an  agreement 
which  was  expressed  by  a  stipulation  filed  in  the  cause,  and 
dated  October  5,  1889,  under  the  terms  of  which  the  com- 
plaint was  to  be  withdrawn  and  an  amended  complaint  of 
a  modified  fprm  substituted;  an  answer  in  the  nature  of  a 
general  denial  and  a  cross  complaint  was  then  to  be  filed 
by  the  defendant,  alleging  a  cause  of  action  for  a  divorce 
upon  '^mild  grounds  to  be  agreed  upon  by  counsel  for  both 
parties;''  and  the  stipulation  further  provided  a  complete 
scheme  of  settlement  of  the  property  questions,  whereby 
the  defendant  and  cross  complainant  was  to  take  specified 
property  of  the  estimated  value  of  $34,000,  $10,000  in 
money,  and  $6,000  in  installments  for  the  support  of  a 
minor  child;  and  the  husband  was  to  take  the  residue  of 
the  estate.  In  addition  to  the  provisions  of  the  anticipated 
decree,  it  was  agreed  that  the  parties  should  execute  and 
deliver  mutual  deeds  for  the  further  assurance  of  title. 

The  terms  of  the  stipulation  were  carried  out  literally, 
the  court  granted  a  decree  of  divorce  to  appellant,  and  the 
deeds  were  executed  and  payments  made.  The  deeds  were 
executed  and  placed  in  escrow  October  15,  and  the  decree 
was  panted  October  21,  immediately  after  which  the  deeds 
were  exchanged.  This  action  was  commenced  March  — , 
1893,  and  seeks  to  annul  the  decree  and  cancel  the  deeds 
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executed  by  appellant  to  respondent,  on  two  grounds:  (1) 
Because  neither  of  the  parties  to  the  divorce  suit  was  a  resi- 
dent of  Washington,  the  plaintiffs  allegations  in  that  re- 
spect having  been  false;  (2)  because  the  appellant  was 
deceived  by  respondent's  intentional  false  statements  con- 
cerning the  amount  and  value  of  the  estate  cognizable  un- 
der the  divorce  proceeding  into  believing  that  the  entire 
estate  was  worth  no  more  than  $150,000,  when  in  truth  it 
was  worth  1750,000. 

The  objection  that  no  cause  of  action  was  stated,  and 
the  bar  of  the  statute  of  limitations,  were  urged  by  de- 
murrer, which  the  court  sustained. 

1.  It  will  be  observed  that  the  decree  complained  of  was 
obtained  at  the  suit  of  appellant  upon  her  cross  complaint, 
so  that  that  numerous  class  of  cases,  wherein  innocent  par- 
ties against  whom  courts  without  jurisdiction  for  want  of 
residence  have  rendered  decrees  of  divorce  were  granted 
relief  in  both  direct  and  collateral  proceedings,  are  not  in 
point  Coidthurst  v.  Oovlthursty  58  Cal.  239,  is  cited  in 
support  of  the  proposition  that  in  this  state  the  cross  com- 
plainant in  a  divorce  suit  must  plead  residence.  But  that 
was  an  appeal  from  a  decree,  and  it  is  by  no  means  certain 
that  the  same  court  would  have  annulled  a  decree  under  the 
circumstances  we  have  here.  There  was  no  express  au- 
thorization of  a  cross  complaint  in  the  California  practice, 
and  the  case  cited  was  based  upon  the  general  provisions 
of  the  code  concerning  the  pleading  of  a  defendant  seeking 
affirmative  relief;  whereas  our  statute  (Code,  1881,  §  2004) 
in  terms  provides  for  cross  complaints  without  mentioning 
residence  as  a  prerequisite.  Sterl  v,  Sterl^  2  111.  App.  223, 
is  a  case  directly  to  the  contrary  under  a  statute  reading, 
**No  person  shall  be  entitled  to  a  divorce  in  pursuance  of 
the  provisions  of  this  act  who  has  not  resided  in  the  state 
one  whole  year  next  before  filing  his  or  her  bill  or  peti- 
tion;" and  it  was  there  held  that  where  the  husband  was  a 
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resident,  and  filed  his  bill,  the  wife  who  lived  in  another 
state  was  entitled  to  have  the  entire  case  between  her  and 
her  husband  disposed  of. 

The  reasoning  of  that  case  seems  to  be  sound  and  to  be 
especially  applicable  here.  The  appellant  must  rest,  there- 
fore, upon  the  non-residence  of  her  husband,  and  in  that 
she  encounters  a  difficulty.  The  plaintiff  alleged  residence, 
and  no  one  except  the  plaintiff  knew  better  than  the  defend- 
ant whether  that  allegation  was  true  or  not.  She  was  in 
California,  and,  although  served  personally,  she  was  not 
obliged  to  appear,  but  could  safely  stand  upon  the  ground 
that  at  all  times  and  in  all  courts  she  could  successfully 
combat  the  effect  of  any  decree  which  might  be  entered 
in  the  case  commenced  here.  She  had  actually  there  com- 
menced a  suit  of  like  character  against  her  husband;  but 
she  forbore  to  prosecute  it,  and  after  coming  into  the  case 
here  she  stipulated  to  dismiss  it.  She  did  not  make  it 
known  to  the  Pierce  county  court  that  she  claimed  her  hus- 
band's residence  to  be  elsewhere.  She  procured  the  modi- 
fication of  the  complaint  and  obtained  at  the  hands  of  the 
court  a  decree  in  her  favor.  She  says  no  evidence  was 
taken  as  to  the  residence  of  either  party,  and  that  there  was 
no  finding  upon  that  subject;  and  it  is  not  to  be  wondered 
at  since  the  atmosphere  of  the  case  is  that  of  one  facilitated 
by  both  parties  with  the  object  of  getting  a  decree  on  proof 
of  as  slight  facts  as  possible.  No  one  was  deceived  or  de- 
frauded in  this  unless  it  be  the  court;  and  now  the  same 
court  is  asked  to  set  aside  the  decree  thus  rendered  at  the 
suit  of  one  who  is  responsible  for  the  imposition  effected, 
after  more  than  three  years  of  acquiescence  and  enjoyment 
of  the  fruits  of  the  action.  It  is  enough  to  say  that  the 
authorities  are  decidedly  against  the  proposition,  and  that 
courts  cannot  be  used  in  that  way.  2  Bishop,  Mar.  Div.  & 
Sep.,  §  1548;  Kinnwr  v.  IClnnie?^  45  N.  Y.  535;  Nichols  v, 
Nichols^  25  N.  J.  Eq.  65;  Greeji  v.  Green.^  2  Gray,  361. 
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So  far  as  these  parties  are  concerned,  within  this  state, 
they  are  no  longer  husband  and  wife. 

2.  But  the  real  relief  sought  by  this  action  is  a  re- 
adjustment of  the  property  arrangement.  A  great  deal 
of  matter  is  stated  in  the  complaint  tending  to  show  that 
the  respondent  had,  in  France,  commenced  a  series  of  acts 
of  cruelty  toward  appellant  which  were  intended  to  place 
her  at  such  a  disadvantage  that  she  would  be  practically 
compelled  to  accept  a  divorce  on  the  terms  which  he 
might  dictate.  But  be  those  things  as  they  may,  when 
the  scene  of  the  trouble  was  transferred  to  Tacoma,  we 
are  unable  to  see  wherein  there  was  much  difference  in 
the  position  of  the  parties,  relative  to  their  property. 
Appellant  had  counsel,  and  property  of  her  own,  besides 
the  resource  she  had  in  orders  of  the  court  to  compel  re- 
spondent to  furnish  her  means  both  for  her  maintenance 
and  her  defense.  She  alleges  that  for  the  purpose  of  de- 
frauding her  out  of  her  due  portion  of  the  property  re- 
spondent, who  alone  had  knowledge  of  the  extent  and 
value  of  the  estate,  refused  to  make  known  of  what  the 
property  consisted,  and  falsely  represented  it  to  be  of  only 
one-fifth  its  actual  value.  But  again  the  court  was  at  her 
service  to  compel  her  husband  to  make  full  disclosure  of 
the  property  and  to  have  it  valued  by  impartial  appraisers. 
Respondent  could  not  have  been  called  upon  for  a  valua- 
tion, nor  did  appellant  have  any  right  to  rely  upon  any 
estimate  which  he  might  offer;  on  the  contrary,  she  would 
naturally  be  suspicious  of  it. 

But  although  the  state  of  ignorance  alleged  might  have 
been  in  some  degree  excusable  when  the  stipulation  was 
entered  into,  that  condition  of  things  did  not  exist  when 
the  decree  was  entered,  for,  six  days  before  that  time 
(October  15),  appellant  had  affixed  her  signature  to  deeds 
which  minutely  described  every  parcel  of  real  estate  now 
sought  to  be  affected,  so  that  she  then  knew  from  respond- 
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ent  all  that  she  could  have  expected  to  learn  from  him, 
viz.,  the  pailicular  description  of  the  estate.  There  was 
nothing  in  the  stipulation  or  in  the  fact  of  her  having  ex> 
ecuted  the  deeds  and  placed  them  in  escrow,  which  would 
have  prevented  the  court,  upon  a  showing,  from  going  into 
the  whole  matter  of  the  property  and  making  a  just  division. 
The  entry  of  the  decree  could  have  been  postponed  until  a 
valuation  could  have  been  made,  if  necessary,  since  it  was 
her  decree  and  she  controlled  the  entry  of  it. 

We  know  of  no  rule  prevailing  in  cases  where  husband 
or  wife  alleges  fraud  of  this  kind  different  from  that  which 
controls  cases  between  other  classes  of  parties.  When  the 
opportunity  for  discovering  the  fraud  is  presented  it  must 
be  made  use  of  promptly.  Appellant  says  that  she  did 
not  discover  the  falsity  of  respondent's  representations 
until  December  10,  1892;  but  the  fraud,  if  any,  was  con- 
summated and  the  action  accrued  October  21,  1889,  when 
the  decree  was  entered.  The  misrepresentation  of  value 
was  mere  opinion  {Parker  v.  MouLton^  114  Mass.  99;  2 
Kent,  Com.  485),  all  reliance  upon  which  was  in  appel- 
lant's own  wrong  when  she  became  aware  of  the  property 
items.  A  few  letters  of  inquiry  addressed  to  assessors 
would,  within  a  few  days,  have  furnished  a  fair  basis  for 
estimating  the  whole  estate,  and  the  alleged  fraud  would 
have  been  discovered.  Three  years  and  mora  were  allowed 
to  elapse,  and  then  after  the  whole  of  the  property  decreed 
to  her  had  been  sold  or  mortgaged  and  the  proceeds  spent, 
this  proceeding  is  commenced;  but  we  think  the  statute, 
as  well  as  equity,  does  not  sanction  the  disturbance  of  the 
decree  and  the  consequent  conveyances  after  so  long  a 
delay. 

Judgment  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Anders  and  Hoyt,  JJ., 
concur. 
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[No.  1821.    DecidedJane26, 1804.] 

Robert  P.  Rigney,  AppdlarU,  v.  The   Tacoma  Light 
AND  Water  Company,  Bespandent. 

NEW  TRIAL —  DISCRETION  OP  TRIAL  COURT. 

It  is  not  an  abuse  of  the  discretion  reposed  in  a  trial  court  for  it 
to  award  a  new  trial  in  an  action  for  damafi^es,  unless  the  plaintiff 
will  remit  $1,600  of  a  verdict  for  $8,000,  when  the  evidence  is  too 
indefinite  and  unsatisfactory  to  support  the  verdict. 

Appeal  from  Superior  Courts  Pierce  County, 

Baker  ds  CampbeU^  for  appellant. 
Oha/rles  W.  Seymmir^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

ScoTT,  J. — Plaintiff  sued  for  damages  for  the  unlawful 
diversion  by  the  respondent  of  the  waters  of  a  natural  water 
course  called  Clover  creek,  and  its  tributaries  which  flow 
through  and  upon  the  lands  of  the  plaintiff.  He  sought  to 
recover  therein  for  damages  resulting  from  such  diversion 
during  the  three  years  immediately  preceding  the  com- 
mencement of  the  action.  Issue  was  joined  and  trial  had, 
and  the  jury  returned  a  verdict  in  favor  of  the  plaintiff  for 
$8, 000.  The  defendant  moved  for  a  new  trial  upon  several 
of  the  statutory  grounds,  one  of  which  was  insufficiency  of 
the  evidence  to  justify  the  verdict;  and  another  was  exces- 
sive damages  appearing  to  have  been  given  under  the  in- 
fluence of  passion  or  prejudice.  The  court  granted  a  new 
trial  unless  plaintiff  would  consent  to  remit  $1,600  from 
the  verdict,  and  the  plaintiff  appealed  therefrom. 

Said  claim  for  damages  was  based  upon  three  grounds. 
One  was  in  consequence  of  being  deprived  of  water  for 
horses,  cattle  and  other  stock;  another  for  deprivation  of 
the  seepage  water  to  the  pasture  lands,  and  the  third  for 
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the  deprivation  of  the  overflow  waters  of  the  low  lands. 
The  lower  court  filed  a  written  opinion  on  the  motion  for 
a  new  trial,  whereby  it  appears  the  court  found  that  the 
evidence  was  sufficient  to  sustain  a  recovery  upon  the  first 
ground  alleged,  which  however  only  amounted  to  a  portion 
of  the  damages  recovered;  and  that,  in  the  opinion  of  the 
court,  the  evidence  was  insufficient  to  justify  the  remainder 
of  the  verdict  upon  the  other  grounds. 

It  is  contended  by  appellant  that  the  order  of  the  court 
granting  a  new  trial  ought  not  to  be  allowed  to  stand,  for 
the  reason  that  it  appears  that  the  findings  of  the  court 
were  erroneous.  It  seems  by  the  opinion  filed  that  the 
court  did  not  find  that  the  jur}'^  were  at  all  influenced  by 
passion  or  prejudice,  but  found  the  contrary,  and  appellant 
claims  it  was  only  upon  this  ground  that  the  action  of  the 
court  could  be  sustained  in  requiring  him  to  remit  a  por- 
tion of  the  verdict,  to  avoid  having  it  set  aside  entirely. 
The  amount  claimed  for  damages  upon  the  fii-st  ground 
was  only  $1,000,  and  the  amount  proved  by  plaintiff  was 
still  less  than  this;  so  that  it  appears  that  a  part  of  the 
$1,400  which  the  court  ruled  might  stand  would  necessarily 
have  been  based  upon  one  or  both  of  the  other  grounds  of 
damages  sued  for. 

Appellant  further  contends  that  the  action  of  the  court 
cannot  be  sustained  upon  the  ground  of  insufficiency  of  the 
evidence,  for  if  the  evidence  was  insufficient  as  to  the  two 
other  grounds  alleged,  the  court  should  have  set  aside  the 
entire  amount  recovered  or  based  upon  said  grounds;  and 
that  by  allowing  a  part  of  it  to  stand  it  was  found  that 
there  was  some  evidence  to  support  it,  and  the  evidence  to 
support  a  part  would  support  all  of  it. 

Appellant  further  contends  that  there  was  evidence  in 
the  case  sufficient  to  support  the  verdict  as  brought  in, 
and  consequently,  that  it  was  beyond  the  power  of  the  trial 
court  to  set  the  same  aside,  or  make  the  order  in  question, 
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on  the  ground  last  specified.  It  may  be  that,  by  taking  an 
extreme  view  of  the  testimony  and  the  inferences  to  be 
drawn  therefrom,  and  giving  it  its  most  favorable  con- 
struction for  the  plaintiff,  there  would  be  some  evidence 
upon  which  the  verdict  of  the  jury  might  be  based;  but  it 
was  certainly  weak  and  unsatisfactory  in  some  particulars, 
if  not  entirely  wanting. 

In  Pederson  v.  Seattle^  etc.^  Street  Ry.  Co.^  6  Wash.  202 
(33  Pac.  351),  this  court  said: 

^^Insufficiency  of  the  evidence  to  justify  the  verdict  is 
made  a  ground  for  a  new  trial  by  our  statute;  and  that 
would  seem  to  imply  that  in  proper  cases  a  new  trial  may 
be  awarded  although  the  verdict  be  supported  by  some 
evidence." 

And  in  Eohler  v.  Fairhaven^  etc.^  By.  Oo.^  8  Wash.  462 
(36  Pac.  263),  we  held  in  effect  that  the  granting  of  a  new 
trial  in  such  an  instance  as  this  is  a  matter  intrusted  to  the 
discretion  of  the  lower  court,  and  would  not  be  interfered 
with  unless  it  was  made  to  appear  affirmatively  that  such 
discretion  had  been  improperly  exercised. 

After  considering  the  testimony  introduced  upon  the 
trial  of  this  case,  we  do  not  think  there  was  any  abuse  of 
discretion  in  the  premises.  In  fact  the  evidence  appears 
to  us  to  have  been  indefinite,  insufficient  and  wanting  in 
several  particulars  to  sustain  the  verdict  as  brought  in; 
and  that  the  jury  did  not  have  sufficient  evidence  before 
it  to  base  a  verdict  upon  the  second  and  third  grounds 
specified.  The  appellant  cannot  complain  because  the 
court,  instead  of  setting  the  same  aside  entirely,  allowed 
him  the  privilege  of  retaining  a  portion  of  it. 

Affirmed. 

HoYT,  Steles  and  Anders,  JJ.,  concur. 
DuNBAB,  C.  J.,  dissents. 
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[No.  iaS8.    Decided  June  26, 18M.] 

The  State  of  Washington,  Appdlcunt^  v.  E.  P.  Smith, 

Mespaiident. 

LARCENY  —  CONVERSION  BY  FALSE  IMPERSONATION  —  SCOPE  OP 

STATUTE. 

Any  article  or  thing  of  value,  as  well  as  money,  may  be  the  sub- 
ject of  larceny,  under  Penal  Code,  §58,  which  provides  that  "every 
person  who  shall  falsely  represent  or  personate  another,  and  in 
such  assumed  character  shall  receive  any  money  or  other  property 
whatever,  intended  to  be  delivered  to  the  party  so  personated,  with 
intent  to  convert  the  same  to  his  own  use,  shall  be  deemed  guilty  of 
larceny." 

Appeal  from  Superior  Courts  Kmg  County. 

John  F.  Miller^  Prosecuting  Attorney,  and  Daniel  W. 
BasSy  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Andebs,  J. — The  prosecuting  attorney  of  King  county 
filed  an  information  in  the  superior  court  of  said  county 
charging  the  respondent  with  the  crime  of  aiding  in  the 
concealment  of  stolen  propei*ty,  knowing  the  same  to  have 
been  stolen. 

A  motion  was  filed  to  quash  the  information,  on  the 
grounds :  '  ^First^  That  said  information  does  not  state  the 
particular  circumstances  necessary  to  constitute  the  crime 
of  larceny ;  second^  that  the  same  is  not  sworn  to ;  thirds 
that  the  said  defendant  has  never  had  a  preliminary  ex- 
amination  before  a  committing  magistrate  in  so  far  I  the 
crime  alleged  against  him  is  concerned. ''  Said  motion  was 
sustained,  and  the  defendant  was,  by  order  of  the  court, 
discharged  from  custody.  Whereupon  the  counsel  for  the 
state  appealed.  The  respondent  has  neither  filed  a  brief 
nor  entered  an  appearance  in  this  cause  in  this  court. 
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The  record  does  not  disclose  the  precise  ground  upon 
which  the  couii;  set  aside  the  information,  but  it  is  asserted 
in  the  brief  of  counsel  for  the  state  that  the  motion  was 
sustained  on  the  ground  that  a  sewing  machine  could  not 
be  a  subject  of  larceny  under  §  53  of  the  Penal  Code. 
And  as  it  plainly  appears  that  the  information  was  verified, 
and  does  not  appear  that  the  defendant  was  not  charged 
with  a  crime  and  examined  before  a  committing  magis- 
trate, we  must  presume  that  the  ground  alleged  was  that 
upon  which  the  action  of  the  court  was  based. 

Sec.  63,  Penal  Code  (2  Hill's  Code,  p.  665),  provides 
that  "every  person  who  shall  falsely  represent  or  person- 
ate another,  and  in  such  assumed  character  shall  receive 
any  money  or  other  property  whatever,  intended  to  be 
delivered  to  the  party  so  personated,  with  intent  to  con- 
vert the  same  to  his  own  use,  shall  be  deemed  guilty  of 
larceny." 

That  the  words  "or  any  other  property  whatever,  "  used 
in  this  statute,  include  within  their  meaning  a  sewing 
machine,  seems  too  plain  for  argument.  In  construing 
penal  statutes,  as  well  as  others,  the  primary  rule  is  that 
the  intent  of  the  legislature  is  to  be  ascertained  by  giving 
the  words  of  the  statute  their  plain  and  ordinary  meaning. 
It  was  manifestly  the  object  and  intention  of  the  lawmakers 
to  make  it  a  crime  for  any  person,  by  assuming  to  be  an- 
other, to  get  possession  of  any  article  or  thing  of  value 
whatever  with  intent  to  convert  the  same  to  his  own  use, 
and  the  language  used  is  susceptible  of  no  other  interpre- 
tation. 

The  judgment  is  reversed. 

Dunbar,  C.  J.,  and  Stiles,  Hoyt  and  Scott,  JJ., 
concur. 
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[No.  1340.    Decided  June  26, 189i.] 

C.  H.  Reichel  et  va.^  Appellants^  v.  Alexander  Jef- 
frey, Jr.  ,  et  ux. ,  Respondents. 

ACCORD  AND  SATISFACTION  —  WHAT  CONSTITUTES. 

An  agreement  between  grantor  and  a  grantee,  subsequent  to  the 
conyeyance,  whereby  the  former  places  a  certain  sum  of  money  in 
the  hands  of  a  third  person  to  be  forfeited  to  the  grantee  in  full 
satisfaction  of  any  damage  he  may  sustain  through  the  failure  of  a 
tenant  to  deliver  up  the  premises  conveyed  upon  demand,  consti> 
tutes  an  accord  and  satisfaction  for  the  breach  of  a  covenant  of 
warranty. 

Appeal  from  Superioj^  Courts  Thurston  Cownty. 

Charles  H,  Ayer^  and  Charles  M,  Dial^  for  appellants. 
Allen,  i&  Moore^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  was  an  action  by  appellants  against 
respondents,  in  covenant,  upon  the  warranty  in  a  deed. 
The  breach  alleged  is  the  existence  of  an  unexpired  lease. 
The  defendants  answered,  alleging  that  ^^  subsequent  to 
the  sale,  acceptance  and  execution  of  the  deed  there  was 
an  oral  or  verbal  agreement  made  and  entered  into  by  the 
plaintiff  C.  H.  Reichel  and  defendant  Alex.  Jeffrey,  jr. ,  as 
follows :  That  said  defendant  place  in  t^ie  hands  of  T.  N. 
Allen  the  sum  of  one  hundred  dollars  to  be  forfeited  by 
said  defendant  and  paid  to  plaintiff  in  full  satisfaction  of 
any  damage  they  might  sustain  from  Covert's  [the  ten- 
ant's] possession  in  the  event  that  said  Covert  failed  or 
refused  to  deliver  up  said  premises  upon  demand  of  plaint- 
iffs herein,"  and  that  said  sum  of  one  hundred  dollars  was 
in  conformity  to  said  agreement  placed  in  the  hands  of 
said  Allen,  who  was  fully  advised  as  to  the  object  and  in- 
tent of  the  same,  and  the  disposition  to  be  made  thereof. 
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There  were  many  other  allegations  aad  denials  in  this  com- 
plaint, but  this  is  the  principal  one  which  we  find  it  neces- 
sary to  consider. 

Paragraph  2  of  plaintiffs'  reply  is  as  follows : 

"They  admit  that  said  defendant  [plaintiff]  C.  H. 
Reichel  consented,  on  or  about  the  time  of  said  purchase, 
that  $100  of  the  purchase  money  should  remain  in  the 
hands  of  one  J.  F.  Murphy,  to  be  forfeited  in  case  said 
defendants  should  fail  to  place  plaintiffs  in  possession  within 
ten  days  after  the  date  of  said  sale.  They  further  state 
that  at  the  solicitation  of  the  defendants  he  consented  that 
said  money  be  turned  over  to  said  defendants,  and  said 
money  was  turned  over  to  said  defendants  or  their  attorney 
T.  N.  Allen,  and  no  part  thereof  inured  in  any  way  to 
these  plaintiffs,  or  to  their  benefit. ' ' 

Upon  the  filing  of  the  reply  defendants  moved  for  judg- 
ment on  the  pleadings,  which  motion  was  sustained  by 
the  court,  and  judgment  was  entered  in  accordance  with 
said  motion,  which  action  of  the  court  is  alleged  as  error 
by  the  appellants  here. 

It  seems  to  us  that  the  plea  of  accord  and  satisfaction 
set  out  in  defendants'  answer  has  not  been  denied  by  the 
reply.  It  is  urged  by  the  appellants  that  the  defendants' 
answer  did  not  contain  a  plea  of  accord  and  satisfaction, 
but  simply  a  plea  of  accord.  We  have  examined  the  defi- 
nitions of  the  terms  accord  and  satisfaction  in  the  authori- 
ties cited  by  appellants,  and  it  seems  to  us  that  the  contract 
pleaded  in  the  answer  was  an  executed  contract.  The  alle- 
gation is  not  only  that  the  parties  to  the  action  agreed  to 
place  in  the  hands  of  T.  N.  Allen  the  sum  of  one  hundred 
dollars  to  be  forfeited  by  the  defendants  and  paid  to  plaint- 
iffs in  full  satisfaction  of  any  damages  they  might  sustain 
by  reason  of  the  breach  of  the  covenant,  but  there  is  a  fur- 
ther allegation  that  the  agreement  was  carried  out  or  exe- 
cuted by  the  payment  to  said  T.  N.  Allen  of  the  said  sum. 
This  is  altogether  different  from  an  allegation  that  there 
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was  an  agreement  that  the  sum  of  one  hundred  dollars 
should  be  paid  at  some  future  time  to  the  plaintiffs  in  case 
of  a  breach.  The  fact  that  they  agreed  upon  the  person 
to  whom  it  was  to  be  paid,  and  that  the  person  agreed  upon 
was  instructed  to  pay  the  same  to  the  plaintiffs  in  case  of 
a  breach,  amounts  substantially  to  an  allegation  of  payment 
to,  and  acceptance  by,  the  plaintiffs.  No  subsequent  action 
by  either  party  remained  to  be  done  to  perfect  the  agree- 
ment, and  the  manner  and  circumstances  under  which  the 
parties  to  the  agreement  placed  this  money  would  preclude 
either  of  them  from  denying  the  execution  of  the  agree- 
ment, and  as  the  reply  of  the  plaintiffs  in  no  way  denies 
this  affirmative  allegation  in  the  answer,  but  substantially 
admits  it,  the  accord  and  satisfaction  stands  confessed  by 
the  pleadings. 

This  agreement  would  also  be  good  under  the  doctrine 
announced  in  Hart  v.  Oould,  62  Mich.  262  (28  N.  W. 
831),  namely,  that  the  law  favors  settlements  of  disputed 
matters  by  the  parties  without  recourse  to  litigation;  and, 
presuming  that  in  such  settlements  the  parties  consulted 
their  own  interests,  will  not  interfere  except  in  the  case  of 
fraud  or  mistake;  and  where  such  settlement  has  been 
made  by  way  of  compromise  it  cannot  be  avoided  by  either 
party  excepting  on  the  grounds  of  fraud  or  mistake. 

There  are  other  questions  involved  in  this  case,  viz. ,  the 
insufficiency  of  the  complaint,  which  it  is  not  necessary  for 
us  now  to  decide.  The  lower  court  having  sustained  the 
motion  for  judgment  on  the  pleadings  on  the  ground  above 
mentioned,  and  this  court  finding  that  said  motion  was 
properly  sustained,  the  judgment  will  be  affirmed. 

Scott,  Hoyt,  Stiles  and  Anders,  JJ.,  concur. 
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[  No.  1233.    Decided  Jane  27, 1894.] 

J.  M.  Buckley,  Appellant^  v.  The  City  of  Tacoma  et  cU, , 

jRespondenta. 

[No.  1234.    Decided  June  27, 1894.] 

Robert  Winoate  et  aL^  Appellants^  v.  The  City  of 

Tacoma  et  aZ. ,  Respondents, 

municipal  corporations — STREET  IMPROVEMENTS  — STRICT  PER- 
FORMANCE OF  CHARTER  PROVISIONS  — ILLEGAL  PROCEEDINGS  — 
RATIFICATION  —LIABILITY  OF  CITY. 

Although  the  charter  of  the  city  of  Tacoma  provides  in  g  52  that     ^^  ^j 
the  city  shall  have  power  "  by  ordinance  and  not  otherwise  "  to  pro-     j   9  253 
vide  for  making  local  improvements,  yet  such  improvements  may     I  ^  — 
be  ordered  by  resolution  of  the  city  council,  as  the  specific  pro- 
visions of  the  charter  on  the  subject  of  street  improvements,  con- 
tained in  article  12,  provide  for  that  method,  and  must  be  held  as 
governing  the  general  provisions  of  §52. 

A  resolution  by  the  city  council  of  the  city  of  Tacoma  declaring 
its  intention  to  improve  a  certain  street  within  prescribed  limits  by 
grading  and  sidewalking,  is  not  sufficient,  under  the  requirements 
of  §135  of  the  Tacoma  charter,  to  authorize  the  improvement  of 
such  street  at  the  cost  of  abutting  owners. 

The  failure  to  tile  a  diagram  of  a  proposed  street  improvement 
in  the  office  of  the  board  of  public  works,  as  required  by  §  136  of  the 
Taeoma  charter,  renders  the  proceedings  for  such  improvement 
defective  and  illegal. 

The  notice  of  a  proposed  street  improvement,  published  by  direc- 
tion of  the  board  of  public  works,  under  the  provisions  of  the  char- 
ter of  the  city  of  Tacoma,  should  set  forth  the  exact  character  of 
the  improvement,  the  cost  thereof,  and  a  description  of  the  property 
to  be  affected  thereby. 

The  passage  of  an  ordinance  ordering  a  public  improvement, 
after  the  work  has  been  done,  is  ineffectual  as  a  ratification  of  an 
improvement  which  has  been  illegally  ordered,  and  completed 
without  compliance  with  charter  provisions. 

Where  street  improvements  are  made  by  a  city  without  com- 
pliance with  the  plain  provisions  of  the  charter,  which  are  condi- 
tions precedent  to  the  exercise  of  the  power,  the  city  cannot 
reimburse  itself  for  its  outlay  by  assessing  the  property  benefited. 
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Appeal  from  Superior  Courts  Pierce  CowrUy. 

Doolittle  &  Fogg  i^Cha/rles  O.  Bates^  of  counsel),  and  S.  C. 
MiZligcm^  for  appellants: 
Grants  of  power  to  make  local  assessments  are  strictly 
construed  and  must  be  strictly  followed.  Keese  v.  City  of 
Denver,  10  Col.  112;  Merritt  v.  Port  Chester,  71  N.  Y.  309; 
Allen  V.  aty  of  Galveston,  61  Tex.  302;  City  of  Pueblo  v, 
Rohinson,12  Co\,  699;  Eeedv.  Erie,19  Pa.  St.  346;  Chicago 
V.  Pock  Island  R.  R.,  20  III.  290;  City  of  Delphi  v.  Evans, 

36  Ind.  90;  City  of  Chariton  v.  Holiday,  60  Iowa,  391; 
Roche  V.  City  of  Dvhuque,  42  Iowa,  252;  Barron  v.  Kr^, 
41  Kan.  338;  City  of  Covington  v.  Casey,  3  Bush,  698; 
Hydes  v.  Joyes,  4  Bush,  464;  Hewes  v,  Reis,  40  Cal.  263; 
Dehail  v.  Morford,  30  Pac.  593;  City  of  Washington  v. 
Pratt,  8  Wheat.  681. 

Every  material  requirement  of  the  charter  must  be  strictly 
complied  with  before  there  can  be  any  liability  of  adjoining 
lot  owners  for  such  work.  Keese  v.  Denver,  10  Col.  112; 
Zottman  v.  San  Francisco,  20  Cal  97;  Massing  v.  Ames, 

37  Wis.  646;  Pound  v,  Chippewa  Co.,  43  Wis.  63;  City  of 
Colimihusv.  Storey,  35  Ind.  97;  Covington  v.  Casey,  3  Bush, 
698;  Kyle  v,  Malin,  8  Ind.  34;  Mills  v.  City  of  Detroit^ 
64  N.  W.  897;  Butler  v,  aty  of  Detroit,  6  N.  W.  1078;  2 
Dill.  Mun.  Corp.,  §800. 

We  maintain  that  the  notice  to  be  given  by  the  board  of 
public  works  is  one  of  the  acts  whereby  the  city  govern- 
ment acquires  jurisdiction  to  levy  and  collect  a  special 
assessment;  under  the  authorities  this  must  be  strictly 
followed.  Dehail  v.  Morford,  30  Pac.  693;  Village  of 
Hyde  Park  v.  Carton,  23  N.  E.  590;  Gage  v.  City  of  Chi- 
cago, 32  N.  E.  264;  Renisen  v.  Wheeler,  105  N.  Y.  673; 
Northern  Pacific  Terminal  Co.  v.  Portland,  13  Pac.  705; 
Kansas  City,  etc.,  R.  R.  Co.  v.  Campbell,  62  Mo.  685; 
Fravert  v.  Finfrock,  1  N.  E.  875;  Dick  v.  Wilson,  10  Or. 
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490;  Wright  v.  Edwards,  10  Or.  298;  Van  Sant  v.  Port- 
land, 6  Or.  395,  Ladd  v.  Spencer,  31  Pac.  474;  Hewea  v. 
Reis,  40  CaL  255. 

Estimates,  surveys  and  diagrams  must  precede  the  col- 
lection of  assessments  when  required  by  statute.  Omission 
results  in  nullity.    Goring  v.  McTaggart,  92  Ind.  200. 

Proceedings  for  the  levy  of  an  assessment,  being  without 
jurisdiction,  are  absolutely  void,  and  the  property  holder 
is  not  estopped  to  deny  their  validity  by  the  fact  that  he 
made  no  objection  while  the  improvement  was  in  progress. 
Stwrr  V.  Oity  of  Burlington,  45  Iowa,  87;  Patterson  v.  Bau- 
mer,  43  Iowa,  477;  Keese  v.  Denver,  10  Col.  112;  Oity  of 
Chicago  V.  Wright,  32  111.  192;  In  re  Sharp,  66  N.  Y.  266; 
Wilson  V.  Poole,  33  Ind.  444;  Eager  v.  Oity  of  Burlington, 
42  Iowa,  661;  Ooggeshall  v.  Oity  of  DesMoines,  78  Iowa, 
241;  Marshall  v.  Oity  of  Lea/venworth,  44  Kan.  464. 

F.  H,  Murray,  and  ^S'.  A.  Orandall,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  enabling  act  for  cities  of  the  first  class 
(Gen.  Stat.,  §  520)  provides  that  any  such  city  framing  a 
charter  for  its  own  government  shall  have  power: 

(Subd.  10.)  *'To  provide  for  making  local  improve- 
ments and  to  levy  and  collect  special  assessments  on  prop- 
erty benefited  thereby,  and  for  paying  for  the  same  or  any 
portion  thereof. ' ' 

(Subd.  13.)  ^'To  determine  what  work  shall  be  done  or 
improvement  made  at  the  expense,  in  whole  or  in  part,  of 
the  owners  of  the  adjoining,  contiguous,  or  proximate 
property,  or  others  specially  benefited  thereby,  and  to 
provide  for  the  manner  of  making  and  collecting  assess- 
ments  therefor." 

Sec.  52  of  the  charter  of  Tacoma  begins  thus:  ''The 
city  government  of  Tacoma  shall  have  powers,  hy  ordi- 
nance  and  not  otherwise,^"*  repeating  the  language  of  the 
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statute,  with  the  exception  of  the  last  clause  of  subdivision 
13,  for  which  there  is  substituted:  ^^ Provided^  The  manner 
of  making  and  collecting  assessments  therefor  shall  be  as 
prescribed  in  this  charter. ' ' 

But  when  the  reader  of  the  charter  gets  to  article  12, 
which  is  a  complete  code  of  street  improvement  and  assess- 
ment law,  he  finds  that  not  an  ordinance,  but  a  resolution, 
is  required.  Appellants  make  a  strong  point  of  this,  and 
insist  that  anything  less  than  an  ordinance  renders  the 
whole  proceedings  leading  up  to  a  street  assessment  void. 
But  the  learned  judge  who  heard  the  case  below  held  that 
the  specific  provisions  of  the  article  mentioned  must  govern 
the  general  ones  of  §  52,  and  we  quite  agree  with  his  con- 
clusion. Although  the  enabling  act  conferred  the  power, 
it  did  not  undertake  to  say  how  it  should  be  exercised. 
Very  often  such  powers  are  made  effective  through  general 
ordinances,  but  here  the  charter  framera,  and  thereby  the 
city  en  masae^  have  seen  fit  to  prescribe  even  a  more  sol- 
emn and  formal'law  on  the  subject  by  providing  for  a 
charter  system  which  is  rigidly  binding  upon  both  the  leg- 
islative and  executive  powers  of  the  corporation. 

We  do  not  see  how  any  substantial  injuiy  can  be  done, 
either,  through  this  construction,  and  it  remains  merely  to 
examine  the  record  to  see  how  the  mandates  of  the  charter 
have  been  carried  out. 

The  charter  provides  for  the  establishment  of  a  board  of 
public  works,  with  a  clerk,  and  specifically  delegates  to  it 
many  executive  duties,  and  the  appointment  of  sundry  of- 
ficers, among  whom  is  a  city  engineer  who  is  required  to 
make  all  necessary  surveys  of  public  work  under  the  direc- 
tion of  the  board. 

Article  12,  so  far  as  is  necessary  for  the  consideration  of 
this  case,  reads  as  follows: 

'  ^  Sec.  135.  All  applications  for  establishing  or  changing 
the  grade  of  any  street  or  streets,  the  improvement  of  pub^ 
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lie  grounds  or  buildings,  the  laying  out,  establishing,  va- 
cating, closing,  straightening,  'widening  or  improvement  of 
any  street,  road  or  highway,  or  the  laying  out  or  opening 
of  any  new  street  through  public  or  private  property,  and 
for  all  public  improvements  which  involve  the  necessity  of 
taking  private  property  for  public  use,  or  where  any  part 
of  the  cost  or  expense  thereof  is  to  be  assessed  upon  private 
property,  shall  be  made  to  said  board,  and  such  work  or 
improvement  shall  not  be  ordered  or  authorized  until  after 
said  board  shall  have  reported  to  the  city  council  upon 
said  application.  But  before  any  work  or  improvements 
as  above  contemplated  shall  be  commenced,  the  city  coun- 
cil, when  recommended  by  the  board  of  public  works,  shall 
pass  a  resolution  ordering  that  said  work  be  done:  Pro- 
vided^ That  all  applications  for  the  purpose  of  changing 
the  grade,  or  of  making  any  improvements  upon  any  street, 
avenue  or  alley,  within  the  city  shall  be  signed  by  at  least 
three  resident  freeholders,  owners  of  property  abutting 
upon  said  street,  avenue  or  alley:  Provided^  hxywever^  That 
the  city  council  may,  without  petition  or  recommendation, 
have  power  to  order  the  improvement  of  any  street,  ave- 
nue or  alley,  or  any  part  thereof,  by  a  two-thirds  vote  of 
all  members  of  the  city  council. 

^'Sec.  136.  Upon  the  adoption  or  passage  of  any  reso- 
lution by  the  city  council  for  the  improvement  of  any 
street,  avenue  or  alley,  the  board  of  public  works  shall 
cause  a  survey,  diagram  and  estimate  of  the  entire  cost 
thereof,  to  be  made  by  the  city  engineer;  said  diagi*am  and 
estimate  shall  be  filed  in  the  o£Sce  of  the  board  of  public 
works  for  the  inspection  of  all  parties  interested  therein. 
The  clerk  of  said  board  shall  forthwith  cause  a  notice  of 
such  filing  to  be  published  daily  for  ten  days  in  the  official 
newspaper;  such  notice  shall  contain  a  copy  of  the  said 
resolution  passed  by  the  city  council,  and  must  specify  the 
street,  highway,  avenue  or  alley,  or  part  thereof,  proposed 
to  be  improved,  and  the  kind  of  improvement  proposed  to 
be  made,  together  with  the  estimated  cost  and  expense 
thereof,  and  also  a  general  description  sufficient  for  identifi- 
cation of  the  property  to  be  charged  with  the  expenses  of 
making  such  improvements,  and  that  if  sufficient  remon- 
strance be  not  made  before  the  expiration  of  ten  days  after 
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the  date  of  the  last  publication,  said  improvement  will  be 
made  at  the  expense  of  the  owners  of  the  lots  and  parcels  of 
land  described  in  said  notice  as  hereinafter  provided;  but  if 
within  ten  days  after  the  final  publication  of  said  notice  the 
persons  owning  one-half  or  more  of  the  lots  or  parcels  of  land 
to  be  taxed  for  said  improvements  shall  file  with  the  clerk 
of  the  board  of  public  works  a  remonstrance  against  said 
improvement,  grade  or  alteration,  the  same  shall  not 
be  made  at  the  expense  of  the  owners  of  the  lots  so  de- 
scribed, unless  the  city  council,  by  a  two-thirds  vote  of  all 
the  members  thereof,  order  said  improvement  made  not- 
withstanding such  remonstrance. 

^^Seg.  137.  If  no  remonstrance  ^be  made  and  filed  as 
provided  in  the  last  preceding  section,  then  owners  of  the 
lots  and  parcels  of  land  described  in  said  notice  shall  be 
deemed  to  have  consented  to  such  improvement;  or  if  such 
remonstrance  has  been  made  and  filed,  and  the  city  coun- 
cil has  ordered  such  work  to  be  done  or  improvement  to 
be  made,  the  expense  thereof  shall  be  charged  to  the  prop- 
erty  described  in  said  notice  in  the  manner  as  hereinafter 
provided,  and  the  board  of  public  works  shall,  at  its  earli- 
est convenience,  and  within  six  months  thereafter,  establish 
the  proposed  grade  or  make  the  proposed  improvement: 
Provided^  That  no  improvement  shall  be  made  when  the 
estimated  cost  thereof  shall  exceed  50  per  cent,  of  the  as- 
sessed value  of  the  property  to  be  assessed. 

"Sec.  138.  Such  cost  and  expenses  of  making  said 
improvement  shall  be  assessed  upon  the  adjoining,  contig- 
uous or  proximate  lots  or  parcels  of  land  described  in 
said  notice. ' ' 

Without  petition  the  council  passed  this  resolution,  by 
unanimous  vote: 

"Resolved  by  the  city  council  of  the  city  of  Tacoma, 
that  said  city  council  hereby  declares  its  intention  to  im- 
prove 'N'  street  in  Buckley's  addition  from  Steele  street 
to  Pine  street  at  the  expense  of  the  abutting  owners. 
Grading  and  sidewalking.     To  be  done  by  day  labor." 

The  board  of  public  works,  in  due  course,  published  a 
notice  as  follows: 
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''Notice  is  hereby  given  that  the  following  is  a  true  copy 
of  a  resolation  of  intention  passed  by  the  city  council  Feb- 
ruary 27,  1892,  to  wit:  'Resolved  by  the  city  council  of 
the  city  of  Tacoma,  that  said  city  council  hereby  declares 
its  intention  to  improve  *'N"  street  in  Buckley's  addition 
from  Steele  street  to  Pine  street  at  the  expense  of  the 
owners  of  the  lots  and  parcels  of  land  affected  by  said  im- 
provement, according  to  the  city  charter.  Said  improve- 
ment to  consist  of  grading  to  an  established  grade  and 
building  sidewalks  on  both  sides  thereof.  And  the  city 
engineer  is  hereby  ordered  to  make  a  survey,  diagram  and 
estimate  of  the  said  improvement  and  file  the  same  in  the 
office  of  the  board  of  public  works. ' 

"That  the  survey,  diagram  and  estimate  of  the  cost  of 
said  improvement  were  filed  in  the  office  of  the  board  of 
public  works  March  7,  1892,  by  the  city  engineer,  and  the 
estimated  cost  thereof  is  $1,850." 

The  filing  of  a  diagram  and  estimate  consisted  in  the 

engineer's  writing,  in  an  estimate  book  kept  in  the  office  of 

the  board,  the  following: 

''N  street  in  Buckley's  addition. 

Steele  to  Prospect cut     78  filll,055  curb  810 

Prospect  to  White "    539    *•      157      '*      270 

White  to  Oak ''1,453    '*    "    

Oak  to  Race "    575    "        46      *'       29 

RacetoB'd^ "      92    "      317      *'      290 

Totals "2737    "   1,575      "  1,309 

2,136  lineal  feet  of  7 '  walk. 

80      *•        •'  •*    aprons. 

344      '•        "  OXings. 

2,136      •'        **  gutters. 

424      "        *'  drain  box. 
1.800  feet  frontage. 
Estimate  March  7,  1892,  $1,850." 

No  remonstrance  of  the  owners  of  half  or  more  of  the 
lots  to  be  assessed  for  the  improvement  was  filed,  and  the 
board,  without  further  order  from  the  council,  proceeded 
to  make  the  improvement,  completing  it  June  4,  1892,  at 
a  cost  of  $1,885.94. 


260  BUCKLEY  v.  TACOMA. 

Opinion  of  the  Court — Stiles,  J.  [9  Wash. 

August  6,  following,  the  council  passed  an  ordinance  (No. 
688)  entitled: 

''An  ordinance  providing  for  the  improvement  of  'X' 
street  from  Steele  street  to  Pine  street,  creating  a  fund  and 
providing  for  payment  by  assessment  upon  the  adjoining, 
contiguous  and  proximate  lots  or  parcels  of  land  under  the 
provisions  of  the  city  charter  now  in  force." 

The  body  of  this  ordinance  being  as  follows: 

"Be  it  ordained  by  the  city  of  Tacoma: 

''Section  1.  That  'N'  street  in  the  city  of  Tacoma  be 
improved  from  Steele  street  to  Pine  street  according  to  the 
plans  and  specifications  of  the  city  engineer  on  file  in  the 
office  of  the  board  of  public  works. 

"Sec.  2.  That  a  fund  be  and  is  hereby  created  and 
an  assessment  be  levied  and  collected  upon  the  adjoining, 
contiguous  or  proximate  lots  and  parcels  of  land  as  provided 
by  the  city  charter  now  in  force,  to  defray  the  cost  and  ex- 
pense of  said  improvement  according  to  the  provisions  of 
the  city  charter,  which  assessment  shall  be  a  lien  upon  the 
property  liable  therefor. 

"Sec.  3.  The  board  of  public  works  is  hereby  author- 
ized and  directed  forthwith  to  enter  upon  and  complete 
said  improvement  by  day  labor,  and  to  proceed  in  the  prem- 
ises as  provided  in  the  city  charter.       .       .       ." 

In  these  cases  the  appellants  sought  to  enjoin  the  collec- 
tion of  the  assessments  levied  upon  lots  owned  by  them, 
but  the  relief  was  refused. 

Four  things  plainly  appear  from  the  record  thus  set  out, 
viz.: 

1.  No  resolution  was  passed  ordering  any  improvement 
made  on  N  street. 

2.  The  engineer  did  not  file  a  diagram  in  the  ofiice  of  the 
board. 

3.  Neither  the  board  nor  its  clerk  published  a  notice 
containing  a  copy  of  the  resolution  that  was  passed. 

4.  The  notice  contained  no  description  of  the  property 
to  be  charged. 
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But  the  respondents'  position  is  that  this  does  not  matter, 
as  something  was  done  which  was,  in  each  particular,  in- 
tended to  comply^with  the  mandatory  provisions  of  the 
charter. 

The  question  is,  when  did  the  city  obtain  jurisdiction  to 
make  this  improvement  and  charge  abutting  property  with 
the  expense  i  Obviously  so  far  as  these  cases  go,  it  was 
when  such  proceedings  had  been  taken  by  the  city  as  that 
the  owners  of  the  property  to  be  charged  had  had  the  no- 
tice prescribed  by  the  charter,  and  wei^  bound  to  remon- 
strate or  be  estopped.  To  bring  matters  to  such  a  point  in 
a  caSae  where  the  proceeding  is  without  petition,  the  council 
must  have  ordered  the  improvement,  the  engineer  must 
have  filed  a  diagram  and  estimate,  and  the  clerk  of  the 
board  must  have  published  the  notice. 

1.  The  resolution.  The  initiative  step  is  the  resolution 
which  orders  the  improvement  to  be  made.  No  such  order 
can  be  intelligible  which  does  not  reasonably  describe  the 
kind  of  improvement  intended,  not,  as  counsel  for  respond- 
ent suggests  would  follow,  with  such  particularity  as  would 
be  necessary  in  the  making  of  a  contract  for  the  work,  but 
with  such  fullness  of  description  as  would  enable  an  engi- 
neer who  had  no  previous  familiarity  with  the  matter  to 
make  his  diagram  and  estimate  after  survey  of  the  street. 
Allowing  that  the  verbless  phrase  used  in  the  resolution 
before  us  means  that  it  is  the  intention  of  the  council  to 
improve  the  street  by  grading  it  and  coustructing  sidewalk- 
ing,  the  query  at  once  suggests  itself:  What  is  to  be  the 
extent  of  the  grade,  and  what  kind  of  sidewalk  is  proposed  ? 
There  may  or  may  not  have  been  an  established  grade  on 
N  street,  and  if  there  were  such  a  grade,  it  may  or  may 
not  have  been  the  intention  to  conform  to  it  in  making  this 
improvement.  There  is  an  infinite  variety  of  sidewalks  — 
wood,  iron,  stone,  brick,  concrete — of  more  forms  than 
there  are  materials,  some  cheap  and  some  expensive,  but 
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all  sidewalks.     How  could  the  engineer  make  an  estimate 
of  the  cost,  or  the  board  construct  the  work,  without  sub- 
stantial directions  in  these  particulars?     The  answer  comes 
promptly  with  the  suggestion:  Either  they  could  not  pro- 
ceed at  all,  or  they  must  proceed  according  to  their  own 
ideas.     In  this  instance  they  took  the  latter  course,  but 
without  any  authority,  since  it  lies  with  the  council  alone 
to  prescribe  the  method  of  making  all  such  improvements. 
Something  is  suggested  in  argument  as  to  there  being  gen- 
eral ordinances  of  the  city  governing  the  improvement  of 
streets,  which  served  as  a  guide  to  the  engineer  and  board 
of  public  works.     There  is  nothing  of  this  in  the  record; 
and  if  there  were  such  ordinances  they  should  have  been 
referred  to  in  the  resolution  in  such  a  waj'  as  that  parties 
interested  would  know  where  to  look  for  a  description  of 
the  kind  of  improvement  intended.     Streets  are  not,  and 
usually  cannot  be,  made  after  one  pattern,  like  the  inter- 
changeable parts  of  a  machine.     One  way  of  making  an 
improvement  may  be  substantially  as  good  as  another,  and 
may  serve  the  purpose  just  as  well,  although  the  difference 
in  cost  may  mean  an  easy  payment  by  the  owner  in  one 
case  and  substantial  ruin  in  another.     It  is  not  to  be  sup- 
posed that  the  council  would  overlook  such  considerations, 
but  that  it  would  endeavor,  while  prosecuting  a  reasonable 
improvement,  to  lighten  the  burden  of  expense  as  much  as 
possible,  in  each  particular  case,  without  regard  to  any 
fixed,  inflexible  rule  of  procedure.     To  accomplish  this  it 
must  know  the  circumstances  surrounding  the  proposed 
work,  and  with  this  knowledge  it  can  easily  prescribe  the 
general  features  of  the  improvement.     To  do  otherwise  is 
to  cut  off  from  property  owners  all  knowledge  of  what 
they  will  be  expected  to  answer  for,  and  to  deprive  them 
of  the  opportunity  to  remonstrate  in  sufficient  numbers,  if 
they  see  tit.     But  the  worst  of  such  a  loose  system  is  that 
it  leaves  to  mere  executive  officers  the  exercise  of  a  large 
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discretion  which  the  charter  does  not  confer  upon  them. 
In  other  cases,  which  are  also  before  us,  the  evil  of  such  a 
system  appears  clearly  exemplified.  But  perhaps  the 
greatest  defect  of  this  resolution  is,  that  while  it  declares 
the  intention  of  the  council  to  improve  N  street,  it  does 
not  order  anything,  and  furnishes  no  basis  for  any  action 
on  the  part  of  the  engineer  and  board  of  public  works. 
Counsel  for  the  respondents  endeavors  to  excuse  the  method 
of  procedure  by  resolution  of  intention,  by  saying  that  the 
council  had  merely  followed  a  habit  acquired  under  the 
charter  of  1886,  §  144.  But  under  that  charter  the  council 
itself  controlled  the  work;  the  determination  of  the  char- 
acter of  the  work  was  equally  necessary;  and  no  such  work 
could  be  done  at  all  at  the  expense  of  the  property  except 
upon  petition  of  the  resident  owners  of  more  than  one-half 
of  it.  But  be  that  as  it  may,  the  present  charter  had  been 
in  operation  a  year  and  a  half  when  these  proceedings 
commenced,  and  the  ^^  habit  ^'  under  the  old  charter  cannot 
be  accepted  as  an  amendment  to  the  new  one. 

The  resolution  of  intention  should  have  defined  the  im- 
provement intended,  and  directed  the  board  of  public  works 
to  proceed  with  its  execution  as  defined,  after  notice,  and 
upon  the  failure  of  property  owners  to  present  a  sufficient 
remonstrance. 

2.  The  diagram  and  estimate.  The  charter  prescribes 
that  a  diagram  and  estimate  shall  be  filed  after  a  survey  by 
the  engineer.  So  far  as  the  property  owner  is  concerned 
with  the  estimate,  the  gross  estimate  of  the  cost  and  the 
total  amount  of  frontage  would  seem  to  be  about  all  he  is 
interested  in,  since  the  charter  method  of  payment  is  ac- 
cording to  the  front  foot,  and  he  can  be  charged  for  noth- 
ing in  excess  of  the  estimate.  These  two  items,  therefore, 
would  enable  him  to  calculate  his  probable  expense.  But 
the  diagram,  if  it  serves  any  purpose  at  all  to  the  owner, 
must  be  intended  to  show  him  how  the  improvement,  when 
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completed,  will  probably  affect  his  property,  so  that  he  can 
intelligently  determine  whether  he  will  remonstrate  or  not 
It  may  be  of  the  very  highest  importance  to  him  to  know 
whether  he  is  to  be  left  on  the  brink  of  a  cliff  or  at  the 
foot  of  a  trestle;  whether  the  assessment  he  will  be  called 
upon  to  pay  will  be  his  total  expense,  or  whether  this  will 
be  but  the  beginning  of  a  large  outlay  necessary  to  protect 
his  front  or  restore  it  to  a  safe,  convenient  and  decent  con- 
dition. Perhaps  in  the  case  of  a  new  and  uninhabited 
street  these  would  not  be  very  important  matters  practi- 
cally, but  it  is  to  be  remembered  that  this  charter  prescribes 
a  universal  rule  for  all  cases  of  street  changes  and  improve- 
ments, and  that  the  precedent  laid  down  as  the  rule  for  a 
lot-booming  sti*eet  out  in  the  woods  makes  the  same  rule 
that  will  be  applied  should  the  grade  of  the  most  impor- 
tant street  in  the  city  be  raised  or  lowered. 

There  was  no  attempt  to  comply  with  the  charter  in  the 
matter  of  a  diagram  in  this  instance,  and  therefore  one  of 
the  purposes  of  giving  a  notice  was  rendered  futile. 

3.  The  notice.  By  the  notice  published,  the  owners  of 
property  abutting  upon  N  street  from  Steele  to  Pine,  were 
given  to  suppose  that  the  council  had  passed  a  resolution 
which  was  never  before  that  body.  The  framer  of  the 
notice  appears  to  have  been  apprehensive  that  the  resolu- 
tion as  passed  was  defective  in  some  particulars,  and  there- 
fore he  changed  it,  and  added  to  it  matter  enough  to  more 
than  double  its  actual  length.  The  publication  of  a  copy 
of  the  resolution  in  the  notice  is  intended  to  bring  home  to 
the  property  owner  information  that  the  council  has  acted 
in  a  matter  of  interest  to  him,  and  to  let  him  know  pre- 
cisely what  it  has  done  and  proposes  to  do.  This  copy  to 
be  published  means  a  literal  copy  according  to  the  usual 
way  in  which  the  word  is  used,  and  not  the  construction 
which  the  clerk  of  the  board  of  public  works  may  put 
upon  the  meaning  of  the  resolution.     However,  in  justice 
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to  the  clerk  in  this  instance,  it  ought,  perhaps,  to  be  said 
that  he  bad  nothing  whatever  to  do  with  the  publication, 
which  was  made  by  the  individual  members  of  the  board, 
thus  adding  one  more  item  to  the  list  of  charter  infractions. 
The  notice  is  by  the  charter  required  to  specify  the  kind 
of  improvement  proposed  to  be  made,  and  to  contain  a 
general  description  sufficient  for  identification  of  the  prop- 
erty to  be  charged.  The  first  of  these  requirements  would 
be  met  by  the  copy  of  the  resolution  if  that  document  con- 
tained any  sufficient  specification;  the  second  gives  rise  to 
further  consideration.  The  resolution,  in  this  case,  de- 
clares the  intention  to  be  to  improve  ^^at  the  expense  of  the 
abutting  owners;' '  the  notice  improves  upon  the  original 
by  the  phrase,  '  ^  at  the  expense  of  the  owners  of  the  lots 
and  parcels  of  land  affected  by  said  improvement  accord- 
ing to  the  city  chailer.''  Neither  is  a  correct  statement, 
critically  considered,  for  the  expense  is  not  charged  upon 
the  ownei's,  but  is  assessed  to  land  without  regard  to  own- 
ership. But  this  a  matter  of  small  consequence.  The  re- 
spondents' reply  is  that  §  138  of  the  charter  makes  it 
obligatory  upon  the  city  to  levy  the  assessment  in  a  certain 
way,  each  lineal  foot  of  frontage  along  the  line  of  the  im- 
provement paying  its  proportion  of  the  total  cost;  so  that 
every  person  owning  property  along  a  street,  knowing  the 
law,  must  know  that  when  that  street  is  to  be  improved 
his  property  will  necessarily  be  included  in  the  assessment. 
The  argument  is  well  enough  as  far  as  it  goes.  But  what 
is  it  worth  in  the  face  of  the  charter  direction?  According 
to  this  theory  when  the  charter  i*equired  the  notice  to  spe- 
cify the  street,  or  part  thereof,  proposed  to  be  improved, 
it  should  have  stopped,  because  the  owner  could  well 
enough  reason  out  the  necessary  conclusion  as  to  the  lia- 
bility of  his  property.  It  went  on,  however,  and  specific- 
ally required  the  property  to  be  charged  to  be  described 
in  a  way  sufficient  for  identification,  and  more  than  this. 
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the  very  first  clause  of  §138  is  in  these  words:  '*Such 
cost  and  expenses  of  making  said  improyement  shall  be 
assessed  upon  the  adjoining,  contiguous  or  proximate 
lots  or  parcels  of  lands  described  in  said  notice^  in  the  fol- 
lowing manner;'^  thus  emphasizing  what  seems  to  us  to 
have  been  the  clear  intention,  viz.,  that  each  owner  should 
have  laid  under  his  eyes  specific  information  that  his  prop- 
erty was  to  be  assessed,  without  any  resort  on  his  part  to 
argument  or  conclusion.  And  this  case  furnishes  an  ex- 
cellent illustration  of  the  value  of  such  a  requirement,  for 
where  lots  lie  endwise  to  a  street  they  are  to  be  assessed 
their  full  share  Of  the  cost  according  to  frontage;  but 
where  they  lie  lengthwise  half  of  the  cost  is  to  be  assessed 
to  the  first  lot,  and  the  other  half  to  other  lots  in  the  rear 
to  the  center  of  the  block.  Now  it  happens  that  N  street 
runs  through  blocks  in  all  of  which  the  lots  lie  lengthwise 
along  it,  and  there  are  sixteen  lots  in  each  tier,  so  that  one 
lot  must  pay  half  the  expense  assessed  on  a  hundred  feet 
frontage,  and  seven  lots  pay  the  other  half.  Could  the 
holder  of  a  deed  to  lot  27  in  block  7,  which  is  the  sixth 
lot  from  the  street,  without  a  familiarity  with  the  lot  and 
block  system  of  Buckley's  addition,  which  is  not  to  be 
presumed,  know  whether  his  lot  would  be  within  the  as- 
sessment district,  unless  he  hunted  up  the  plat?  Had  he 
not,  under  the  express  language  of  the  charter,  a  right  to 
expect  to  see,  in  a  notice  of  the  improvement  of  N  street, 
his  lot  specifically  named,  or  at  least  ''lots  25  to  32,  inclu- 
sive, in  block  7,"  which  would  have  been  a  sufficient  de- 
scription in  this  instance,  even  for  a  deed?  If  he  did  not, 
then  of  what  use  is  the  minute  particularity  of  this  charter 
in  the  matter  of  street  improvements?  If  the  city's  offi- 
cials can  override  these  plain,  mandatory  provisions  in  the 
many  particulars  already  pointed  out,  and  improve  streets 
ad  libitum^  and  the  property  owner  be  bound  on  theories 
of    substantial    compliance,  estoppel,  waiver,  benefits,  or 
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failure  to  tender  fair  value,  we  fail  to  see  any  sensible 
reason  for  such  provisions  in  a  charter.  But  the  people 
who  pay  for  streets  made  the  charter,  and  while  they  granted 
to  the  public  authorities  most  liberal  powers,  by  permitting 
the  arbitrary  improvement  of  streets,  at  local  expense,  they 
emphatically  reserved  to  themselves  the  right  to  have  three 
things  distinctly  brought  to  their  knowledge,  viz.:  (1) 
What  improvement  it  is  proposed  to  make.  (2)  What  the 
cost  is  to  be.  (3)  What  property  is  to  be  charged  with 
the  expense.  This  knowledge  they  declared  must  be  af- 
forded in  a  certain  way,  and  after  that  they  reserved  the 
right  to  remonstrate,  and  to  have  a  two-thirds  vote  of  the 
council  to  overcome  their  objections. 

It  is  unnecessary  to  cite  authorities  on  these  points. 
The  A  B  C  of  the  laws  of  municipal  corporations,  that  the 
power  to  levy  special  assessments  is  to  be  construed  strictly, 
that  the  mode  prescribed  is  the  measure  of  power,  and  that 
material  requirements  must  be  complied  with  before  there 
is  any  liability,  is  all  that  need  be  quoted.  Spokane  Falls 
V.  Brovnie^  3  Wash.  84  (27  Pac.  1077).  An  assessment 
made  contrary  to  these  principles  is  void,  and  injunction 
lies  to  restrain  its  collection.  Dill.,  Mun.  Corp.,  §§803-4; 
High,  Injunctions,  §  539. 

4.  It  only  i*emains  to  determine  whether  ordinance  No. 
%%%  had  any  effect  to  validate  the  assessment.  That  it 
did  not  must  be  apparent  at  a  glance.  The  work  had 
been  done  beyond  recall,  and  no  remonstrance  of  property 
owners  could  have  any  possible  effect.  That  it  gravely 
ordered  the  board  of  public  works  to  proceed  with  an  im- 
provement which  had  been  completed  two  months  before, 
only  made  its  weakness  the  more  apparent.  Why  it  should 
have  been  passed,  unless  through  a  consciousness  on  the 
part  of  the  council  that  what  had  been  done  in  the  matter 
was  wholly  without  force  to  render  an  assessment  valid,  it 
is  hard  to  guess.      "Before  any  work  or  improvement 
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.   shall  be  commenced,  the  city  council  .  .   shall 

pass  a  resolution  ordering  said  work  to  be  done,''  is  the 
language  of  the  charter,  and,  if  anything,  its  most  manda- 
tory provision.  That  any  such  proceeding  is  unavailing 
as  a  ratification,  see  Newman  v.  Em/poria^  32  Kan.  456  (4 
Pac.  815). 

We  regret  to  disagree  with  the  learned  judge  who  passed 
upon  these  cases  in  the  superior  court,  and  who  prepared 
a  careful  and  extended  opinion  which  has  been  presented 
to  us  by  counsel.  But  either  the  point  was  not  pressed, 
or  the  opinion  fails  to  observe,  that  the  objections  raised 
by  the  appellants  go  to  the  jurisdiction  of  the  city  to  make 
the  improvement  at  all  at  the  expense  of  abutting  property, 
by  reason  of  a  complete  failure  to  carry  out  the  plain  pro- 
visions of  the  charter  which  were  conditions  precedent  to 
the  exercise  of  the  power.  Under  these  circumstances 
there  is  no  greater  legal  or  equitable  right  in  the  city  to  be 
reimbursed  its  outlay  than  there  is  in  a  trespasser  upon 
land  who  makes  valuable  improvements  and  is  dispossessed 
by  an  ejectment  suit.  It  has  done  what  it  did  in  its  own 
wrong,  without  previously  qualifying  itself  to  have  reim- 
bursement; and  to  now  declare  that  because  the  law  up- 
holds local  assessments  on  the  theory  of  benefits,  a  city 
which  omits  the  steps  necessary  to  bring  it  under  the  op- 
eration of  that  law  shall  have  the  same  right  to  enforce  its 
assessments  as  one  which  takes  those  steps  would  be  to 
deprive  the  property  owner  of  that  which  the  charter  in 
distinct  terms  gives  him,  viz.,  a  right  to  be  heard  upon 
the  question  of  the  advisability  of  the  improvement  before 
it  is  undertaken.  There  may  be  cases  in  which  such  cir- 
cumstances exist  as  should  estop  an  owner  from  objecting 
to  an  assessment  in  any  event,  but  we  do  not  find  them  in 
these  cases. 

The  judgments  are  reversed,  and  the  causes  remanded 
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for  the  entry  of  judgments  in  accordance  with  the  prayer 
of  the  complaints. 

DuNBAK,  C.  J.,  and  Anders  and  Scott,  JJ.,  concur. 


[No.  1184.    Decided  June  27, 18M.]  »    *g 

J.  M.  Buckley,  Appellant^  v.  The  City  of  Tacoma  <9^  <zZ.  ,  ''^  **^ 

Respondents. 

[No.  1188.    Decided  June  27, 1894.] 

Robert  Wingate,  Appellant^  v.  The  City  of  Taooma 

et  aZ. ,  Respondents, 

MUNICIPAL  corporations  —  STREET  IMPROVEMENTS  — AUTHORIZED 
AGAINST  REMONSTRANCE  —  VOTE  OF  COUNCIL. 

Under  the  provisions  of  the  charter  of  the  city  of  Taooma  Re- 
quiring the  passage  of  a  resolution  for  the  improvement  of  a  street 
over  the  remonstrance  of  abutting  property  owners  to  be  adopted 
by  a  two-thirds  vote  of  the  council,  the  journal  must  show  that  two- 
thirds  of  the  council  actually  voted  to  order  such  improvement,  and 
no  presumption  of  compliance  with  the  charter  can  be  drawn  from 
the  passage  of  the  resolution  by  a  viva  voce  vote. 

The  denial  by  the  city  council  of  the  remonstrance,  although 
agreed  to  by  a  two-thirds  vote,  would  not  be  sufficient  to  authorize 
the  board  of  public  works  to  proceed  with  the  improvement,  but 
the  council  should  pass  a  resolution  reciting  the  fact  of  the  remon- 
strance being  tiled,  and  ordering  the  board  to  proceed  notwith- 
standing. 

Appeal  froin  Superior  Courts  Pierce  County. 

Doolittle  cfe  Fogg  ( Charles  O,  Bates^  of  counsel, )  and 
S.  C.  Milligan^  for  appellants. 

F.  H.  Murray^  and  S.  A.  Crandall^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — ^These  cases  rest  upon  substantially  the  same 
points  as  those  made  in  Buckley  v.  Tacoma  (No.  1233) 
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and  M^ngate  v.  Taooma  (No.  1234:),  amte^  p.  253,  the  im- 
provement being  that  of  Oak  street  from  Ross  avenue 
to  I  street.  There  was  a  petition  from  the  owners  of 
lots  representing  368  feet  of  frontage,  and  a  remonstrance 
from  owners  of  4,326  feet,  the  total  frontage  being  6,422 
feet.  A  diagram  was  filed,  though  it  is  not  in  the  reoord, 
and  there  was,  perhaps,  a  nearer  approach  to  compliance 
with  the  charter  here  than  in  the  case  of  N  street. 

A  fatal  defect  exists,  however,  in  the  treatment  of  the 
remonstrance  by  the  council.  The  board  of  public  works 
formally  recommended  the  granting  of  the  remonstrance. 
This  recommendation  was  referred  to  the  street  committee 
of  the  council,  which  reported  advising  that  the  remon- 
strance be  denied.  This  report  the  council  adopted,  as  the 
journal  shows,  but  it  does  not  show  by  what  vote.  The 
clerk  testifies  that  it  was  probably  by  a  viva  voce  vote.  No 
other  action  was  taken  by  the  council  in  the  matter. 
Counsel  for  respondent  asks  us  to  presume  that  the  vote  by 
which  the  report  of  the  street  committee  was  adopted  was 
a  two-thirds  vote  of  all  the  meml)ers  of  the  council,  and  to 
hold  that  such  adoption  was  equivalent  to  the  passage  of 
a  resolution  ordering  the  improvement  notwithstanding 
the  remonstrance.  Now  the  council  consisted  of  sixteen 
members  and  it  required  the  affirmative  vote  of  eleven 
members  to  overcome  the  remonstrance.  It  could  not  be 
ascertained  whether  the  requisite  number  voted  in  any 
other  way  than  by  roll  call  or  count.  The  viva  voce  vote 
which  the  clerk  recorded  may  have  been  merely  the  ayes 
of  half  a  dozen  members,  the  remainder  keeping  silent 
Nothing  is  more  common  in  legislative  bodies  than  the 
passage  of  orders  in  this  way ;  for  so  long  as  a  quorum  is 
maintained  a  majority  of  viva  voce  votes  according  to  the 
judgment  of  the  presiding  officer  will  prevail.  But  in  no 
case  where  a  fixed  proportion  of  mem  here  must  vote  to 
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carry  a  measure  is  it  possible  to  ascertain  the  result  by  the 
viva  voce  plan. 

The  record  being  thus  bare  of  facts  to  sustain  the  prop- 
osition that  the  committee  report  was  adopted  by  the  vote 
of  eleven  or  more  members,  the  burden  was  upon  the  re- 
spondent to  establish  it ;  but  it  failed  therein,  as  the  testi- 
mony of  the  clerk  showed  still  more  conclusively  that 
nobody  knew  what  the  real  vote  was. 

We  have  treated  this  question  thus  far  as  though  the 
adoption  of  the  report,  by  vote  of  eleven  members,  would 
have  been  equivalent  to  an  order  that  the  improvement  be 
made  notwithstanding  the  remonstrance.  But  such  a  pro- 
cedure would  not  do.  What  would  the  city  clerk  certify 
to  the  board  of  public  works — his  conclusion,  from  the 
journal,  that  the  remonstrance  had  been  denied?  Plainly 
not.  On  the  contrary  the  ^^arder^^  which  the  charter  re- 
quires should  be  in  the  form  of  another  resolution  reciting 
the  fact  that  a  remonstrance  had  been  filed,  and  ordering 
the  board  to  proceed  notwithstanding.  In  no  other  way 
is  it  possible  to  keep  such  business  from  falling  into  con- 
fusion and  entailing  misunderstanding  of  authority  and 
consequent  loss. 

This  was  an  important  matter.  More  than  ten  times 
the  representation  of  property  petitioning  for  the  improve- 
ment of  Oak  street  remonstrated  against  it,  and  the  board 
of  public  works,  presumably  after  examining  into  the 
matter,  recommended  that  it  be  not  made,  yet  it  was  pro- 
posed to  go  on.  Grave  public  reasons  alone  could  justify 
the  exercise  of  the  authority  vested  in  the  council  to  dis- 
regard the  objection  made,  and  it  was  a  case  where,  if 
ever,  the  strict  letter  of  the  charter  should  be  followed. 

Judgments  reversed,  and  causes  remanded  for  entry  of 
judgments  in  accordance  with  the  prayer  of  the  com- 
plaints. 

Dunbar,  C.  J.,  and  Anders  and  Scott,  JJ.,  concur. 
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[No.  1180.    Decided  June  27, 1894.] 

J.  D.  McAllister  et  al. ,  Appdlants^  v.  The  City  of  Ta- 
coma et  al. ,  Respondents. 

MUNICIPAL  COBPORATIONS  —  STREET  IMPBOVEMENTS — STRICT   PES- 

FORMAKCE  OF  CHARTER  PROVISIONS. 

Where  a  street  improvement  ordered  by  a  city  council  upon  pe- 
tition merely  called  for  the  paving  of  a  54-foot  roadway  with  bita- 
minous  rock  upon  a  six-inch  concrete  foundation,  the  assessmeiit 
therefor  against  abutting  property  will  beset  aside,  when  the  board 
of  public  works  has  caused  to  be  included  in  the  improvement 
sidewalks  and  curbing,  the  cost  of  which  has  been  included  in  the 
assessment. 

The  board  of  public  works  of  the  city  of  Tacoma  has  no  authority 
when  awarding  a  contract  for  the  pavement  of  a  street,  to  exact  a 
bond  guaranteeing  the  pavement  for  five  years. 

Appeal  from  Superior  Courts  Pierce  County. 

Doolittle  cfe  Fogg  {Charles  O.  Bates^  of  counsel),  for  ap- 
pellants. 

F.  H.  Murray^  S.  A.  Crandall^  and  James  Wickersham 
{Alfred  E.  Budl^  of  counsel),  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  case  is  like  BucMey  v.  Tacoma  {^o, 
1233),  and  Wingafe  v.  Tacoma  (No.  1234),  ante  p.  253,  in 
some  of  the  principal  features,  enough,  perhaps  to  decide 
it.  There  was  a  petition  to  improve  Tacoma  avenue  be- 
tween North  4th  and  North  6th  streets,  by  paving  the  road- 
way 54  feet  wide,  with  bituminous  rock  upon  a  six-incb 
concrete  foundation.  The  resolution  of  intention  contained 
this  specification:  ''Said  improvement  to  consist  of  paving 
the  roadway  54  feet  wide  with  bituminous  rock  upon  a  six- 
inch  concrete  foundation. '^  The  notice  contained  a  copy 
of  the  resolution,  with  the  usual  variations,  but  it  only  men- 
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tioned  the  paying  54  feet  wide;  the  estimate  was  declared 
to  be  $5, 800.  The  engineer,  however,  included  in  his  esti- 
mate 640  lineal  feet  of  eight-foot  walk  (kind  not  men- 
tioned) and  667  lineal  feet  of  concrete  curb,  in  addition  to 
the  paving.  Minute  specifications  were  prepared  by  the 
engineer,  which  covered  these  two  items  and  some  others 
not  provided  for  in  the  resolution,  and  bids  for  the  work 
were  advertised  for  according  to  the  plans  and  specifications 
on  file.  The  board  also  made  it  a  condition  of  bids  that  a 
bond  be  given  guaranteeing  the  pavement  for  five  years. 
The  successful  bidder  entered  into  a  contract  to  do  the 
work  according  to  the  drawings  and  specifications  for  $5,- 
795,  and  an  assessment  was  levied  to  pay  that  amount. 

Two  objections  are  made  in  this  case  that  do  not  apply 
to  the  others  noted  above  —  (1)  that  the  board  of  public 
works  had  no  authority  to  go  beyond  the  resolution  of  the 
council  which  declared  it  to  be  the  intention  to  pave  the 
street;  and  (2),  that  it  had  no  authority  to  exact  a  bond 
guaranteeing  the  pavement  for  five  years. 

The  first  proposition  appears  too  clear  for  argument,  and 
the  case  illustrates  the  view  taken  in  the  former  cases,  that 
the  resolution  should  describe  the  work  to  be  done.  The 
board  of  public  works  has  no  independent  originating 
power  in  the  matter  of  street  improvements,  whatever  may 
be  its  functions  in  other  departments,  for  the  charter  makes 
it  simply  the  executive  hand  of  the  council  in  all  such  work. 
Inasmuch  as  petititions  for  improvements  come  first  into 
its  possession  and  are  to  be  recommended  pro  or  con  by  it, 
it  may  well  be  that  it  should  in  every  case  recommend  in 
what  way  an  improvement  should  be  made,  if  made  at  all, 
but  beyond  that  it  cannot  go,  and  it  must  take  the  order 
passed  by  the  council  and  carry  it  out  without  substantial 
changes  or  additions.  If,  in  the  case  before  us,  it  could 
take  an  order  to  pave,  and  add  curbing  and  sidewalks,  in 
another  case  it  can  take  one  for  sidewalking  and  add  pav- 
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ing.  The  only  answer  made  to  this  point  is  that  it  does 
not  appear  affirmatively  that  the  appellants  were  chai^ged 
with  the  cost  of  the  curb  and  sidewalks.  Let  us  see.  The 
estimate  included  both  items,  and  the  specifications  covered 
them  minutely.  The  advertisement  called  for  bids  accord- 
ing to  the  specifications,  and  the  contract  was  made  in  ex- 
act compliance  with  them.  What  room  for  doubt  can 
there  be  that  the  expense  of  curbs  and  sidewalks  was  in- 
cluded in  the  contract  price  of  $5,795  ?  And  when  we  find 
that  there  were  24  lots  of  25  feet  frontage  each,  and  that 
each  lot  was  assessed  $241.67,  or  $5,800.08  in  all,  the 
demonstration  that  everything  called  for  in  the  specifica- 
tions is  assessed  is  to  complete  for  cavil.  As  to  the  effect 
of  such  excess  contracting  in  rendering  an  assessment  void, 
see  Partridge  v,  Lucas,  99  Cal.  519  (33  Pac.  1082). 

The  second  proposition  is  a  twin  brother  of  the  first. 
There  is  nothing  in  the  charter  on  the  subject  of  repairs  to 
streets,  and  the  presumption  is  that  ordinary  repairs  will 
be  taken  care  of  by  the  city.  But  the  action  of  the  board 
of  public  works  had  the  effect  of  making  the  abutting 
property  owners  pay  for  all  repairs,  and  not  only  that,  but 
pay  for  them  five  years  in  advance.  No  such  thing  was 
contemplated  in  the  resolution,  the  parties  interested  had 
no  notice  that  any  such  thing  would  be  done,  and  the  board 
had  no  jurisdiction  whatever  to  make  a  tender  for  the  work 
depend  upon  such  a  condition.  Brown  v,  Jenks,  98  Cal.  10 
(32  Pac.  701);  Excelsior  Paving  Co.  v.  Leach^  34  Pac. 
(Cal.)  116. 

Judgment  reversed,  and  cause  i*emanded  with  instruc- 
tions to  grant  the  relief  prayed  for  in  the  complaint. 

Dunbar,  C.  J. ,  and  Anders  and  Scott,  JJ.  ,  concur. 

ON    PETITION   FOR   RE-HEARING. 

Stiles,  J. — A  very  earnest  petition  for  a  re-hearing  has 
been  filed  in  this  case,  with  a  view  to  obviating  what  was 
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said  in  the  opinion  concemikig  the  power  of  the  board  of 
public  works  to  contract  for  repairs  in  addition  to  (he  con- 
tract for  the  improvement.  Two  cases  are  cited  from  New  * 
York,  one  of  which,  People  v.  Maher^  9  N.  Y.  Supp.  94, 
seems  to  sustain  the  view  taken  by  this  court.  The  other, 
Schenectady  v.  Trustees  of  Union  College^  21  N.  Y.  Supp. 
147,  it  is  claimed  states  a  case  like  the  one  at  bar  and  holds 
to  the  contrary.  The  contract  in  that  case  was,  that  the 
work  should  be  done  in  such  a  manner  that  no  repairs 
would  be  needed  for  five  years,  and  that  if  any  should  be 
required  the  contractor  would  make  them.  This  was  held 
to  be  a  mere  guaranty  of  the  quality  of  the  work,  and 
therefore  not  within  People  v.  Maher,  where  the  contract 
was  precisely  like  the  one  before  us.  Both  of  these  cases 
were  decided  in  the  third  department  of  the  supreme  court 
of  New  York,  but  by  different  judges,  and  the  latter  does 
not  undertake  to  deny  the  authority  of  the  former.  The 
principle  adopted  by  us  was  right,  and  we  adhere  to  it. 
The  anxiety  of  counsel  in  this  matter  seems  to  be  directed 
to  a  large  body  of  warrants  which  have  been  issued  in  pay- 
ment of  other  like  improvements  in  the  city  of  Tacoma, 
where  the  contracts  were  made  by  the  board  in  the  same 
way,  but  where  assessments  are  not  due;  but  it  is  evident 
that  the  provisions  of  the  act  of  March  9,  1893,  Laws,  p. 
226,  on  the  subject  of  reassessments,  have  been  overlooked, 
and  that  the  anticipated  danger  is  more  fancied  than  real. 
Certainly,  if  that  act  can  have  any  force,  the  actual  value  of 
any  improvement  made,  where  there  was  jurisdiction  to 
make  it  at  the  expense  of  abutting  property,  can  be  re- 
assessed. 

Petition  denied. 

Dunbar,  C.  J,  and  Anders  and  Scott,  J  J. ,  concur. 
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J^  The  City  of  Seattle,  Respondent^  v.  I.  Liberman  etal,^ 

'^i  m  Hespondents^  D.  Keeler  et  al.,  Appdlanta. 

36    204 

aO    1^  APPEAL  —  NOTICE  —  EFFECT  OF  STIPULATION  DISPOSING  OF  SUBJECT 

MATTER  OF  ACTION  —  STREET    IMPROVEMENTS — ASSIGNMENT   OF 
FUND  DUE  CONTRACTOR — LIABILITY  OF  CITY — ESTOPPEL. 

The  fact  that  a  written  notice  of  appeal  has  not  been  served  upon 
all  the  parties  to  the  action  is  immaterial,  when  oral  notice  has  been 
given  in  open  court  after  the  rendition  of  judgment,  and  an  appeal 
bond  given  thereafter  within  the  time  required. 

A  stipulation,  entered  into  after  an  appeal  is  taken,  providing 
for  a  distribution  of  a  portion  of  the  fund  in  controversy  in  the  ac- 
tion, will  not  deprive  appellants  of  the  benefit  of  their  appeal,  when 
the  stipulation  itself  shows  that  it  was  not  intended  as  an  abandon- 
ment of  tlie  appeal.    (  Hoyt,  J.,  dissents.) 

The  acceptance  by  a  city  comptroller  of  orders  drawn  by  a  con- 
tractor upon  a  street  improvement  fund  binds  the  city  to  make  pay- 
ment thereof,  and  when  the  city  has  ignored  the  equities  of  different 
claimants  in  the  division  of  payments  due  from  such  fund,  the  city 
becomes  liable  therefor  to  the  party  injured.    (Hoyt,  J.,  dissents.) 

Under  a  contract  providing  that  seventy  per  cent,  of  the  contract 
price  of  the  estimated  amount  of  work  upon  a  street  improvement 
should  be  paid  monthly  and  the  balance  of  thirty  per  cent,  retained 
until  the  completion  of  the  work  and  the  satisfaction  of  claims  for 
material  furnished  and  labor  performed  thereon,  an  order  drawn  by 
the  contractor  in  favor  of  a  third  person  for  payment  at  the  rate  of 
seven  dollars  per  thousand  feet  of  lumber,  to  be  made  according  to 
the  partial  and  final  estimates  of  the  city  engineer,  as  the  work  pro- 
gresses, entitles  such  assignee  to  the  full  payment  of  said  seven  dol. 
lars  per  thousand,  when  that  sum  is  less  than  seventy  per  cent,  of 
the  sum  due  under  contract;  and  does  not  restrict  the  assignee  to 
seventy  per  cent,  of  the  seven  dollars  per  thousand. 

The  fact  that  the  payee  of  an  order  on  a  street  improvement 
fund  accepts  without  protest  but  seventy  per  cent,  of  the  amount 
he  is  entitled  to,  does  not  work  an  estoppel,  when  he  supposes  that 
is  all  he  is  entitled  to  under  the  estimates  made  by  the  city  engineer 
as  the  work  progresses. 

Appeal  from  Superior  Courts  Kmg  Coimty, 


SEATTLE  V.  LIBERMAN.  277 

Jane,  1894.]         Opinion  of  the  Court — Scott,  J. 

Richard  Saxe  Jonea^  for  appellants. 

W,  T.  Scott ^  F,  A.  Steele^  Ira  Bro^ison^  and  AUen  <& 
Powdl^  for  respondents. 

The  opinion  of  the  court  wa«  delivered  by 

Scott,  J. — A  motion  was  made  to  dismiss  this  appeal 
on  the  ground  that  all  of  the  parties  to  the  action  had  not 
been  served  with  notice  thereof,  which  is  based  upon  the 
fact  that  a  written  notice  was  given  which  had  not  been 
served  upon  all  of  the  parties  entitled  to  service  under  the 
statute.  It  appears,  however,  that  an  oral  notice  of  appeal 
was  regularly  given  in  open  court  after  the  rendition  of 
judgment,  and  an  appeal  bond  was  given  within  the  time 
required  thereafter.  Consequently  the  written  notice  was 
superfluous,  and  the  motion  is  denied. 

This  action  was  begun  October  6,  1893,  by  the  city  of 
Seattle  against  I.  Liberraan  and  others  to  determine  the 
conflicting  claims  of  fifty  or  more  claimants  to  funds  in  the 
hands  of  the  city  devoted  to  a  street  improvement. 

On  September  12,  1892,  the  respondent,  the  city  of  Se- 
attle, through  its  board  of  public  works,  entered  into  a 
contract  in  writing  with  the  defendant,  I.  Liberman, 
whereby  said  Liberman  agreed  to  grade  to  the  established 
grade  Broadway  and  De  Forrest  streets  in  said  city  from 
Yesler  avenue  to  the  south  line  of  Oak  street,  and  con- 
struct sidewalks  on  both  sides  thereof  between  said  points, 
as  ordered  by  an  ordinance  of  said  city,  approved  August 
23,  1892.  The  city  agreed  (in  the  language  of  the  con- 
tract) "to  pay  said  Liberman  for  said  improvement  at 
the  following  rates,  to  wit:  Earth  work  per  cubic  yard  four- 
teen and  one-half  cents  ( 14^);  rock  per  cubic  yard  seventy- 
five  cents  (75c.);  sidewalks,  box  drains  and  cross-walks,  in- 
cluding nails  and  spikes,  ten  and  twenty-five  one-hundredths 
dollars  (110.25)  for  each  thousand  feet  board  measure  of 
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lumber  therein;  clearing  and  grubbing,  per  acre,  sixty-five 
dollars  ($65)." 

In  said  contract  it  was  further  provided  as  follows: 

''AH  said  payments  shall  be  made  by  warrants  payable 
only  from  the  local  improvement  fund,  district  No.  34,  of 
Seattle,  provided  for  by  said  ordinance  No.  2309,  and  not 
otherwise,  and  said  party  of  the  second  part  agrees  to  look 
solely  to  said  fund  for  the  payment  for  said  improve- 
ment, except  that  so  much  of  said  contract  price  as  is  the 
cost  of  improvement  of  street  crossings  shall  be  paid  by 
said  city  from  its  general  road  fund,  to  wit,  the  street  fund. 

''Warrants  shall  be  issued  as  follows:  On  or  before  the 
fifteenth  day  of  each  month  during  the  progress  of  the  work 
warrants  shall  be  issued  for  seventy  (70)  per  cent,  of  the 
contract  price  of  the  estimated  amount  of  said  work  re- 
turned by  the  city  engineer  as  having  been  done  during  the 
preceding  calendar  month,  and  the  balance  of  said  contract 
price,  being  thirty  (30)  per  cent,  thereof,  shall  be  retained 
to  secure  the  payment  of  laboi-ers  who  shall  have  performed 
work  thereon,  and  material  men  who  shall  have  furnished 
materials  therefor;  and  all  such  laborers  and  material  men 
shall,  for  thirty  days  after  the  work  has  been  completed, 
have  a  lien  upon  said  thirty  (30)  per  cent,  so  reserved  for 
labor  done  and  materials  furnished,  which  lien  shall  be  sen- 
ior to  all  other  liens,  whether  by  judgment,  attachment  or 
contract;  and  said  improvement  shall  not  be  deemed  com- 
pleted until  the  board  of  public  works  shall  have  tiled  with 
the  city  clerk  a  statement  signed  by  a  majority  of  them, 
declaring  the  same  has  been  completed.  But  neither  said 
statement  nor  any  acceptance  of  said  work  by  said  board 
shall  prevent  said  city  from  thereafter  making  any  claim 
for  uncompleted  or  defective  work  when  the  same  is  dis- 
covered. 

"In  case  no  lien  is  claimed  against  said  thirty  (30)  per 
cent,  so  reserved  during  said  thirty  days,  and  no  uncom- 
pleted or  defective  work  shall  have  been  discovered  and 
reported  by  the  city  engineer  during  said  time,  then  war- 
rants for  said  unpaid  balance  shall  be  issued  at  the  expira- 
tion of  said  period;  but  in  case  notice  of  any  such  lien  is 
given  the  city  during  this  period,  by  or  on  behalf  of  any 
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person  claiming  such  lien,  or  in  case  the  city  engineer  shall 
report  any  claim  of  the  city  by  reason  of  uncompleted  or 
defective  work,  then  the  amount  of  all  liens  so  claimed 
shall  be  reserved  by  said  city  until  final  determination  of 
such  lien  claims,  and  the  cost  of  perfecting  such  un- 
completed or  defective  work  shall  be  retained  until  such 
uncompleted  or  defective  work  shall  have  been  perfected 
or  arranged  to  the  satisfaction  of  the  board  of  public  works, 
unless  otherwise  ordained  by  the  city  council.  No  war- 
rants shall  be  issued  in  any  event  for  any  part  of  said 
thirty  (30)  per  cent,  so  reserved  until  said  party  of  the 
second  part  shall  have  filed  with  the  city  comptroller  a  cer- 
tificate signed  by  the  city  engineer  stating  that  said  period 
of  thirty  days  has  elapsed  and  that  no  uncompleted  or  de- 
fective work  has  been  discovered  for  which  said  city  makes 
claim. 

*'This  contract  is  made  and  entered  into  with  reference 
to  the  charter  of  said  city  as  amended  and  now  in  force, 
and  the  ordinances  of  said  city  now  in  force;  and  the  pro- 
visions of  said  charter  and  ordinances  relating  to  the  sub- 
ject matter  of  this  contract  are  hereby  made  a  part  hereof, 
with  the  same  effect  as  if  said  provisions  were  herein  in- 
corporated and  expressly  set  forth. ' ' 

Liberman  entered  upon  the  work  in  accordance  with  the 

« 

contract,  and  after  some  delay  completed  it,  and  it  was  ac- 
cepted by  the  board  of  public  works  on  August  22,  1893. 
The  contractor's  compensation  for  the  construction  of 
sidewalks,  box  drains  and  cross-walks  was  to  be  measured 
by  the  quantity  of  lumber  used,  the  cost  of  the  nails,  spikes 
and  other  material  and  all  labor  of  preparing,  laying  down 
and  completing  the  structures  being  included  in  the  $10. 25 
per  thousand  feet  of  lumber  used.  In  order  to  purchase 
the  lumber  needed  to  carry  out  his  contract,  Liberman 
gave  to  J.  L.  Taylor,  one  of   appellants,  the  following 

order. 

"Seattle,  Wash.,  February,  25,  1893. 
*'e/l  M.  Carson^  Esquire: 

'* Please  pay  J.  L.  Taylor  for  lumber  used  in  the  improve- 
ment of  Broadway,  for  sidewalks,  box  drains,  culverts  or 
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retaining  walls,  at  the  rate  of  seven  dollars  ($7.00)  per 
thousand  feet. 

^'Said  lumber  is  estimated  to  amount  to  about  570,000 
feet,  which,  at  $7. 00  per  M.  would  be  $3, 990. 00,  and  for 
this  sum,  more  or  less,  according  to  the  city  engineer's  es- 
timate this  order  is  given  in  favor  of  J.  L.  Taylor;  pay- 
ments to  be  made  according  to  the  partial  and  final  estimates 
of  the  city  engineer  as  the  work  progresses. 

^^  Order  for  three  thousand  nine  hundred  and  ninety-nine 
dollars,  more  or  less.  I.  Liberman." 

"I  hereby  release  the  above  amount  only  from  order 
given  me  by  I.  Liberman  for  the  full  amount  due  and  to 
become  due  on  Broadway.  J.  T.  Nelson." 

This  order  was  endorsed  at  the  comptroller's  office  as 
follows: 

^'I.  Liberman  to  J.  L.  Taylor  and  release  of  amount  of 
lumber  at  $7.00  per  tho.  by  J.  T.  Nelson.  Release  by 
Nelson  to  Fischer  &  Macdonald.     Filed  March  11,  1893." 

There  had  been  a  previous  order  to  J.  T.  Nelson,  but  on 
March  15,  1893,  Nelson  released  all  claims  on  the  fund. 

On  the  20th  day  of  March,  A.  D.  1893,  Fischer  &  Mac- 

donald  caused  to  be  filed  with  the  city  comptroller  an  order 

as  follows: 

''Seattle,  Wash.,  March  20,  1893. 
''*/.   M.  Carson^  City  Comptroller^  City  of  Seattle: 

"  Please  pay  to  Fischer  &  Macdonald  all  money  now  due 
or  which  may  become  due  on  Broadway  and  De  Forrest 
street  contract.  L  Liberman." 

Indorsed:   "Filed  March  20,  1893, 

''J.  M.  Carson,  Compf 

Fischer  &  Macdonald  were  a  wholesale  grocery  firm  in 
Seattle,  and  this  order  was  given  them  as  security  for 
groceries  and  money  furnished  Liberman  by  them.  The 
rights  of  appellant  Taylor  and  respondents  Fischer  &  Mac- 
donald were  fixed  by  these  orders.  Later  on  Taylor  as- 
signed his  claim  to  appellant  Keeler.  On  September  1, 
1893,  Fischer  &  Macdonald  filed  the  following  instrument: 
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*'«/!  M.  Carson^  Oity  Compt/roller: 

^^For  and  in  consideration  of  the  sum  of  four  thousand 
(lM:,000)  dollars,  to  me  in  hand  paid  by  Fischer  &  Mao- 
donald,  I  hereby  sell,  assign,  transfer  and  set  over  to  said 
Fischer  &  Macdonald  all  of  that  certain  claim  against  the 
city  of  Seattle,  a  municipal  corporation  in  King  county, 
Washington,  amounting  to  about  fifty-six  hundred  ($5, 600) 
dollars,  being  a  balance  due  me  upon  a  contract  for  the 
grading  and  side  walking  of  Broadway  and  De  Forrest 
streets  in  the  said  city  of  Seattle,  together  with  all  sums 
of  money  due  me  from  said  city,  and  authorize  said  Fischer 
&  Macdonald  to  receive  from  said  city  said  sum  and  re- 
ceipt therefor.  Witness  my  hand  and  seal  this  1st  day  of 
September,  1893.  I.  Liberman." 

During  the  progress  of  the  work  monthly  estimates  were 
returned  by  the  city  engineer  allowing  the  contractor  for 
seventy  per  cent,  of  the  work  completed  in  each  month. 
In  making  payments  to  Keeler  under  said  order,  it  seems 
some  question  was  raised  as  to  whether  he  was  entitled  to 
the  full  rate  of  $7  per  thousand  for  lumber  furnished  each 
month  out  of  the  money  coming  to  the  contractor  for  that 
month,  or  whether  he  was  to  get  but  seventy  per  cent,  of 
the  $7  per  thousand  out  of  the  partial  payments  as  the 
work  progressed. 

The  first  construction  put  upon  this  order  by  the  comp- 
troller was  to  the  effect  that  Keeler  was  entitled  to  only 
seventy  per  cent,  of  the  $7  per  thousand  on  the  partial 
estimates,  the  remaining  thirty  per  cent,  of  the  price  of  the 
lumber  as  called  for  by  the  order  to  await  the  final  esti- 
mate. Payment  was  made  to  Keeler  in  the  month  of  March 
for  the  February  estimate,  and  in  the  month  of  April  for  the 
March  estimate,  in  accordance  with  this  construction.  In 
the  month  of  May  the  comptroller  departed  from  this  con- 
struction of  the  order  and  assumed  that  Keeler  was  en- 
titled to  the  full  $7  per  thousand  for  lumber  delivered  so 
long  as  there  was  sufficient    money  due   the  contractor 
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to  make  the  full  payment,  and  consequently  the  payment 
made  in  May  for  the  April  estimate  gave  him  full  payment 
for  the  lumber  delivered  during  the  preceding  month;  and 
also  applied  this  new  construction  to  former  payments  and 
paid  the  amount  that  had  been  held  back  on  the  lumber 
furnished  in  February  and  March.     The  result  was  that 
the  May  payment  paid  in  full  for  all  lumber  furnished  up 
to  May  first.     In  making  payment  in  the  month  of  June 
on  the  May  estimate,  the  comptroller  returned  to  his  orig- 
inal construction  of  the  order,  and  again  made  his  new 
construction  retroactive,  paying  only  such  sum  as  would 
make  the  total  amount  of  money  then  and  theretofore  paid 
equal  to  seventy  per  cent,  of  the  lumber  bill  up  to  that 
time.     The  reason  given  for  returning  to  the  first  construc- 
tion is  that  Fischer  &  Macdonald,  who  held  the  second  or- 
der, insisted  that  the  first  construction  was  the  correct  one, 
and  they  claimed  the  balance  under  their  order  and  assign- 
ment.    This  construction  was  thereafter  adhered  to,  and 
in  pursuance  thereof  payments  were  made  in  July  for  the 
June  estimate  and  in  August  for  the  July  estimate.      The 
August  estimate  was  combined  with  the  final  estimate,  as 
the  work  was  completed  and  accepted  on  August  22.     No 
payment  was  made  upon  this  estimate  prior  to  the  decision 
of  this  case  in  the  superior  court.     During  the  progress  of 
the  work  it  seems  there  was  paid,  either  to  Liberman  or 
holders  of  orders  from  him,  the  full  seventy  per  cent  of 
the  contract  price  of  work  then  completed  up  to  August 
sums  not  being  paid  to  Keeler  being  paid  to  Fischer  &  Mac- 
donald, or  to  such  persons  as  Liberman  and  Fischer  &  Mac- 
donald directed. 

The  full  cost  of  the  improvement  under  the  contract,  in- 
cluding earth  work,  rock  work,  clearing,  grubbing,  side- 
walks and  other  structures,  was  $14,619.07.  Under  the 
contract  and  charter  thirty  per  cent,  of  this  sum  was  re- 
served "to  secure  the  payment  of  laborers  who  shall  have 
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performed  work  thereon  and  material  men  who  shall  have 
famished  materials  therefor."  At  the  time  of  the  com- 
mencement of  this  action  the  city  had  on  hand  the  whole 
of  this  ''thirty  per  cent,  reserve,"  viz.,  $4,385.72,  and 
also  seventy  per  cent,  of  the  work  done  in  August  (no  par- 
tial estimate  for  said  month  having  been  separately  rend- 
ered), which  last  amounted  to  $1,213.15.  During  the 
thirty  days  following  the  completion  and  acceptance  of 
the  work  a  large  number  of  time  checks  and  other  claims 
were  filed  with  the  comptroller  by  various  holders  claiming 
liens  for  labor  performed  and  material  furnished  on  the 
work.  There  was  also  a  contest  between  Fischer  &  Mac- 
donald  and  appellants  Taylor  and  Keeler,  regarding  their 
priorities  in  the  fund.  The  amount  of  the  various  claims 
exceeded  the  amount  of  the  fund  remaining  in  the  hands  of 
the  city,  and  the  validity  of  the  time  checks  and  so-called 
liens  was  in  doubt.  About  sixty  persons  were  claiming 
an  interest  in  the  fund  and  the  rights  of  all  were  contested 
by  one  or  more  of  the  others.  Under  these  circumstances 
the  city  brought  this  action  in  the  nature  of  interpleader 
against  all  persons  claiming  an  interest. 

The  city  claimed  to  be  a  party  without  interest  and  only 
asked  that  the  fund  be  properly  distributed.  Taylor  and 
Keeler  claimed  that  under  their  order  they  were  entitled 
all  along  to  $7  per  thousand  feet  for  all  lumber  furnished; 
that  there  was  furnished  520,092  feet  amounting  to  S3,- 
640.64;  that  there  became  due  to  the  contractor  Liber- 
man  for  such  lumber  $5, 330. 94;  that  the  city  had  a  right 
to  retain  therefrom  only  thirty  per  cent,  of  the  amount  due 
the  contractor,  leaving  $3,731.66  due  in  money  as  the 
work  progressed,  which  was  more  than  sufficient  to  pay 
their  claim;  that  by  accepting  and  filing  the  order  from 
Liberman  to  Taylor,  and  the  assignment  thereof  from 
Taylor  to  Keeler,  and  paying  money  thereunder,  the  city 
had  accepted  said  order  and  assignment,  and  was  bound 
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by  the  terms  thereof,  and  they  demanded  judgment  against 
the  city  for  $1,550.67  and  interest  thereon.  The  various 
lien  claimants  contended  that  they  were  each  entitled  to 
share  pro  rata  in  the  thirty  per  cent,  reserve  as  lienors 
under  the  contract  and  charter.  Fischer  &  Macdonald  de- 
nied that  any  of  their  co-clef  endants  had  a  lien  on  the  thirty 
per  cent,  reserve,  and  set  up  affirmatively  that  they  had 
also  filed  certain  labor  claims;  that  they  had  an  assignment 
of  all  moneys  due  Liberman  on  his  contract,  and  should 
be  allowed  the  entire  fund  in  the  hands  of  the  city  until 
their  claims  against  Liberman  to  the  extent  of  $3,800 
were  satisfied.  The  city,  by  a  reply,  put  in  issue  the  conten- 
tion of  appellants  Taylor  and  Keeler,  and  further  pleaded 
an  estoppel  against  them  in  consequence  of  Keeler' s  having 
accepted  the  payments  as  made  without  protest  during  the 
pendency  of  the  work.  Both  the  city  and  appellants 
Taylor  and  Keeler  replied  to  the  answer  of  Fischer  & 
Macdonald,  putting  in  issue  the  matters  asserted  by  them. 
The  cause  was  tried  on  these  issues,  and  the  lower  court 
adjudged  that  the  city  should  pay  the  various  lien  claim- 
ants the  amount  of  their  claims,  and  also  pay  to  Keeler  the 
seventy  per  cent,  of  the  $7  per  thousand  feet  for  lumber 
furnished  in  August,  and  distribute  the  balance  of  the 
fund  between  Keeler  and  Fischer  &  Macdonald,  giving  to 
Keeler  27 jY^  per  cent,  and  to  Fischer  &  Macdonald  72yVi 
per  cent. ,  said  payments  being  in  proportion  to  their  re- 
spective claims.  Taylor  and  Keeler  appealed  therefrom. 
The  first  question  to  be  disposed  of  is  the  claim  on  the 
part  of  the  respondents  that  the  appellants  should  be  held 
to  have  abandoned  their  appeal  in  consequence  of  a  stipu- 
lation entered  into  after  the  appeal  was  taken.  Such  stip- 
ulation is  as  follows: 

^  ^  It  is  hereby  stipulated  and  agreed  by  and  between  all 
parties  in  the  above  entitled  action,  through  their  respect- 
ive attorneys,  that  said  city,  the  plaintiff,  pay  forthwith  to 
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each  person  to  ^hom  any  money  is  payable  under  the  final 
judgment  and  decree  rendered  herein  by  the  superior  court 
seventy-two  per  cent,  of  the  full  amount  payable  to  such 
persons,  respectively,  by  the  terms  of  said  judgment  and 
decree,  said  payment  to  be  made  either  to  said  parties  or 
to  their  attorneys,  said  sum  to  be  paid  as  agreed  by  this 
stipulation  amounting  to  $4,031.18,  which  sum  is  to  be 
paid  ratably  from  the  street  fund  of  said  city  and  the  local 
improvement  fund  district  No.  34,  as  stated  in  the  com- 
plaint. And  it  is  fuilher  agreed  that  payment  of  said 
sum  of  $4,031.18  to  the  several  persons  aforesaid  shall  be 
deemed  and  held  for  all  purposes  to  have  been  properly 
paid  and  disbursed  by  the  plaintiff,  so  far  as  any  liability 
of  the  plaintiff  is  concerned,  and  no  further,  and  shall  ex- 
tinguish to  that  extent  the  liability  of  the  plaintiff  on  the 
contract  in  the  complaint  mentioned. 

^^It  is  further  stipulated  and  agreed  that  the  appeal 
bond  given  by  said  defendants  Taylor  and  Keeler  shall 
serve  also  as  the  appeal  bond  for  such  other  defendants  as 
may  join  in  said  appeal  in  the  manner  provided  by  law 
and  that  no  other  bond  shall  be  required  by  the  other 
defendants  so  joining  in  said  appeal.  This  stipulation 
shall  be  filed  in  duplicate  in  the  superior  court  and  in  the 
supreme  court,  and  the  judgment  of  the  supreme  court,  if 
any  appeal  be  completed  and  decided,  shall  not  in  any 
event  hold  the  plaintiff  liable  for  moneys  paid  out  under 
this  stipulation." 

It  appears  that  the  amount  stipulated  was  paid  by  the 
city  to  the  various  claimants,  appellants  and  Fischer  & 
Macdonald  being  included.  We  do  not  think  this  stipula- 
tion should  be  given  the  effect  of  depriving  appellants  of 
the  benefit  of  their  appeal.  It  clearly  was  not  intended 
to  have  such  an  effect.  It  is  apparent  therefrom  that  the 
appellants  at  least  understood  their  appeal  should  not  be 
prejudiced  thereby,  and  there  was  nothing  upon  the  face 
of  the  stipulation  to  indicate  that  the  respondents  had  any 
other  intention.  In  fact,  the  stipulation  provided  for  the 
maintenance  of  the  appeal  in  stipulating  as  to  the  bond. 
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etc.     We  know  of  no  reason  why  it  should  be  given  any 
different  effect  than  the  parties  intended  it  should  have. 

The  city  contends  that  it  should  not  be  held  liable  in 
any  event  beyond  the  amount  of  the  fund  devoted  to  the 
improvement  in  question,  and  that  the  controversy  is  really 
between  appellants  and  Fischer  &  Macdonald,  and  if  appel- 
lants are  entitled  to  any  more  money  they  should  recover 
the  same  from  Fischer  &  Macdonald  and  not  from  the 
city,  on  the  ground  that  if  the  city  had  not  paid  to  Keeler 
the  full  amount  he  was  entitled  to  under  the  order  given 
to  Taylor,  it  had  paid  the  same  to  Fischer  &  Macdonald; 
that  Fischer  &  Macdonald  are  parties  to  the  suit,  and  are 
not  shown  to  be  insolvent,  and  that  the  court  is  in  a  posi- 
tion to  do  justice  between  all  the  parties.     This  last  claim 
is  here  referred  to  as  it  is,  in  a  measure,  connected  with  the 
claim  that  the  appellants  have  waived  their  appeal  by  enter- 
ing into  the  stipulation  in  consequence  of  having  consented 
thereunder  that  certain  moneys  should  be  paid  to  Fischer 
&  Macdonald.     The  relief  sought  by  appellants,  however, 
was  against  the  city  only.     It  is  not  clearly  apparent  what 
the  additional  sum  paid  to  Fischer  &  Macdonald  under  the 
stipulation  was  for,  as  it  seems  that  the  amount  demanded 
by  them  was  based  upon  several  different  claims.     If  the 
particular  amounts  to  which  Keeler  was  entitled,  however, 
were  paid  to  Fischer  &  Macdonald,  such  payments  were 
made  prior  to  this  time,  during  the  pendency  of  the  work. 
The  city  was  a  party  to  this  stipulation,  and  at  the  time  it 
entered  into  it  was  fully  advised  of  appellants'  claim  in 
the  premises,  and  is  bound  as  much  as  any  of  the  other 
parties  thereby. 

To  hold  that  the  stipulation  would  deprive  appellants  of 
the  benefits  of  their  appeal  would  be  to  hold  that  parties 
pending  a  suit  cannot  stipulate  as  to  the  disposition  of  a 
part  of  the  subject  matter  over  which  there  may  be  no  con- 
troversy— and  it  is  not  certain  that  there  was  any  contro- 
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versy  in  this  instance  dii*ectly  between  appellants  and 
Fischer  &  Macdonald  as  to  the  sum  paid — and  expressly 
preserve  their  right  of  appeal.  We  are  of  the  opinion 
that  a  stipulation  of  the  kind  may  be  entered  into  and  the 
right  of  appeal  maintained,  and  we  do  not  think  that  the 
further  claim  upon  the  part  of  the  city,  hinged  upon  this, 
that  appellants  should  be  compelled  to  look  to  Fischer  & 
Macdonald,  is  well  founded.  There  is  no  more  reason  why 
appellants  should  be  compelled  to  look  to  Fischer  &  Mac- 
donald than  there  is  that  the  city  should  look  to  them,  nor 
as  much,  for  there  were  no  contractual  relations  between 
appellants  and  Fischer  &  Macdonald,  and  there  were  be- 
tween each  of  said  parties  and  the  city. 

It  appeal's  that  certain  moneys  are  yet  in  the  hands  of 
the  court,  and  it  may  be  that  the  court  will  be  in  a  posi- 
tion to  protect  the  city  in  the  premises,  at  least  in  a  meas- 
ure, by  retaining  any  further  moneys,  if  any,  which  might 
be  due  to  Fischer  &  Macdonald,  and  were  it  not  for  the 
stipulation  it  might  be  that  the  city  could  recover  the  ex- 
cess of  moneys,  if  any,  paid  to  them.  We  are  of  the  opin- 
ion, however,  that  the  city,  having  stipulated  to  pay  Fischer 
&  Macdonald  the  additional  sum  after  the  decree  was  ren- 
dered, cannot  hereafter  ask  to  recover  the  sum  paid  nor 
any  part  thereof. 

The  laborers'  liens  and  the  amounts  adjudged  to  them 
under  the  decree  are  not  contested  here,  and  consequently 
will  remain  as  fixed  by  the  lower  court. 

It  is  further  contended  by  the  city  and  Fischer  &  Mac- 
donald that  Taylor  and  Keeler  were  only  entitled  to  seventy 
per  cent,  of  the  seven  dollars  per  thousand  feet  for  lumber 
called  for  by  the  order,  and  that  this  is  apparent  in  conse- 
quence of  the  following  language  used  in  said  order:  ' '  Pay- 
ments to  be  made  according  to  partial  and  final  estimates 
of  the  city  engineer  as  the  work  progresses."  But  we  do 
not  so  construe  it.     Liberman  was  entitled  under  his  con- 
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tract  to  more  than  that  amount  of  money  per  thousand  feet 
for  lumber  furnished,  as  the  work  progressed,  and  the 
effect  of  the  order  to  Taylor  was  to  entitle  him  to  the  full 
amount  called  for.  This  was  the  evident  intention  of  the 
parties  as  we  construe  the  order,  and  there  is  nothing, 
either  upon  the  face  of  the  order  or  aside  from  it,  to  show 
any  different  intention.  But  conceding  that  the  clause 
referred  to  should  have  the  effect  of  postponing  payment 
for  thirty  per  cent,  thereof,  Keeler  was  entitled  to  this  bal- 
ance upon  the  completion  of  the  work,  as  this  additional 
thirty  per  cent,  was  no  part  of  the  original  thirty  per  cent 
reserved  under  the  contract,  and  did  not  pass  to  Fischer  & 
Macdonald. 

It  is  further  contended  by  the  city  that  the  comptroller 
had  no  authority  to  bind  the  city  by  an  acceptance  of  this 
order,  but  conceding  this  we  do  not  think  it  alters  the  situa- 
tion. 

''An  order  to  pay  out  of  a  specified  fund  has  always 
been  held  to  be  a  valid  assignment  in  equity  and  to  fulfill 
all  the  requirements  of  the  law."  Chriatyyiaa  v,  Utissdlj  14 
Wall.  69,  84. 

And  this  holds  good  although  the  fund  is  not  actually  in 
being,  if  it  will  in  due  course  of  things  arise  from  a  con- 
tract or  arrangement  already  entered  into  when  the  order 
was  given.   3  Pomeroy,  Eq.  Jur.,  §1283. 

Consequently  this  order  to  Taylor  operated  as  an  assign- 
ment of  Libermau' s  claim  to  the  extent  of  seven  dollars 
per  thousand  feet  for  the  lumber  furnished,  due  from  the 
first  payments  as  the  work  progressed,  and  the  city  had 
notice  of  it  and  was  bound  thereby,  regardless  of  any  ac- 
ceptance by  the  comptroller. 

It  is  also  contended  by  the  city  that  appellants  are  es- 
topped from  making  a  further  claim  against  the  city  in 
consequence  of  having  accepted  the  payments  as  made 
without  protest,  at  the  time  they  were  made.   It  is  contended 
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that  Keeler  understood  that  he  was  being  paid  but  seventy 
per  oent.  of  the  seven  dollars  called  for  finally,  and  that 
he  consented  thereto.  We  have  examined  the  proof  in  re- 
lation to  this  claim,  and  we  do  not  think  that  it  is  estab- 
lished. It  should  be  borne  in  mind  that  this  order  was 
given  to  Taylor  as  security  only,  and  it  does  not  appear 
how  Keeler  obtained  it  unless  it  may  be  inferred  from  the 
fact  that  he  was  engaged  in  the  brokerage  business  and 
was  dealing  in  such  claims,  and  if  so  it  is  fair  to  presume 
that  he  only  paid  therefor  in  propoition  to  the  amount  he 
received,  and  therefore  was  not  greatly  interested.  He 
testified  that  he  had  no  knowledge  that  he  was  being  paid 
but  seventy  per  cent,  of  the  seven  dollars  called  for  by  the 
order  when  the  payments  were  made ;  that  he  supposed 
he  was  being  paid  the  full  amount  called  for  by  the  order 
according  to  the  quantity  of  lumber  which  had  been  used 
at  the  time  the  payments  were  made  as  estimated  by  the 
city  engineer;  that  he  had  confidence  in  the  city's  officer 
who  made  the  payments,  and  who  informed  him  from 
time  to  time  what  he  was  entitled  to,  and  made  the  pay- 
ments. The  only  fact  upon  which  an  estoppel  could  be 
based  is  that  Keeler  did  not  determine  for  himself  the 
amounts  to  which  he  was  entitled,  but  accepted  the  pay- 
ments as  made  without  protest,  taking  it  for  granted  that 
he  was  getting  all  that  he  was  entitled  to.  This  is  not 
sufficient.  He  had  no  knowledge  that  he  was  being  paid 
any  less,  and  he  had  a  right  to  rely  upon  the  plain  import 
of  his  order,  and  should  not  be  prejudiced  because  he  ac- 
cepted the  payments  as  estimated  by  the  city's  officer, 
under  the  circumstances ;  and  we  think  that  there  was  no 
estoppel  in  the  premises. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
instructions  to  the  lower  court  to  enter  a  judgment  in 
favor  of  appellant  Keeler  against  the  city  for  the  balance 
of   the   moneys  called  for  by    the  order  in    question,   in 

19—9  WASH. 
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accordance  with  this  opinion ;  and  for  any  further  proceed- 
ings deemed  allowable  or  called  for,  not  inconsistent  here- 
with. The  costs  of  this  appeal  will  be  recovered  of  the 
city  and  of  Fischer  &  Macdonald.  No  costs  will  be  al- 
lowed against  the  other  respondents,  but  they  will  be 
required  to  bear  the  costs  of  their  own  brief,  as  the  same 
was  unnecessarily  filed. 

Dunbar,  C.  J. ,  and  Anders,  J. ,  concur. 

Stiles,  J.  (concurring).  —  I  concur,  with  the  reservar 
tion  that  the  ground  of  recovery  against  the  city  is  that 
the  contract  with  Liberman  segregated  the  cost  of  the 
lumber,  and  made  it  payable  independently,  as  though  it 
alone  were  the  subject  of  the  agreement. 

HoYT,  J.  (dissenting).  —  I  am  unable  to  agree  with  the 
conclusion  to  which  the  majority  of  the  court  have  arrived, 
for  the  reason  —  Firsts  That  by  joining  in  the  stipulation 
for  the  distribution  of  the  money,  the  appellants  waived 
their  right  to  further  prosecute  the  appeal.  I  understand 
the  rule  to  be  that  a  party  cannot  accept  any  of  the  bene- 
fits  of  a  judgment,  and  at  the  same  time  prosecute  his 
appeal  therefrom.  This  rule  is  so  well  settled  that  I  deem 
it  unnecessary  to  cite  any  authorities  in  support  thereof. 
That  the  appellants  derived  certain  benefits  from  the  judg- 
ment of  the  court  by  virtue  of  the  stipulation  referred  to, 
there  can  be  no  doubt,  and  I  think  that  after  signing  the 
same  they  could  not  further  prosecute  their  appeal. 

Secondly^  I  am  unable  to  agree  with  what  is  said  by  the 
majority  as  to  the  relations  which  were  established  between 
the  city  and  appellants  Keeler  and  Taylor,  and  the  respond- 
ents Fischer  &  Macdonald,  by  reason  of  the  orders  given 
by  the  contractor.  These  orders  were  upon  the  comptrol- 
ler of  the  city,  and  were  in  no  manner  acted  upon  by 
its  common  council.  The  comptroller  is  the  agent  of  the 
city  so  far  as  his  duties  are  provided  by  law  or  its  ordi- 
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nances,  but  no  farther,  and  there  has  not  been  called  to  the 
attention  of  this  court  any  provision  of  such  law  or  ordi- 
nances giving  him  any  authority  to  accept  such  orders  or 
in  any  manner  to  contract  in  behalf  of  the  city.  It  may 
well  be  doubted  whether  or  not  the  city  would  be  bound 
to  recognize  any  order  given  by  a  contmctor,  even  if  it 
was  accepted  by  its  common  council,  for  the  reason  that 
to  make  such  acceptance  was  not  within  its  powers,  and  it 
seems  clear  that  the  comptroller,  who  is  a  purely  minis- 
terial officer,  could  not  by  his  action  in  that  behalf  in  any 
manner  bind  the  city.  That  the  city  was  not  bound  to 
recognize  the  orders  of  the  contractor  is  so  clear  that  I  do 
not  understand  appellants  to  contend  to  the  contrary. 

It  follows  that  if  the  city  was  bound  at  all  it  was  by  rea- 
son of  the  acceptance  of  such  orders  by  the  comptroller. 
But,  since  he  was  given  no  authority  to  do  this,  it  is  im- 
possible to  see  how  the  city  could  be  affected  by  his  action 
in  that  regard.  So  far  as  he  acted  upon  the  orders,  and 
made  payment  to  the  payees  named  therein,  the  contractor 
would  doubtless  be  bound  by  reason  of  the  doctrine  of  es- 
toppel ;  but  such  action  on  his  part  could  not  establish  any 
liability  on  the  part  of  the  city.  The  opinion  of  the  ma- 
jority seems  to  concede  that  unless  the  city  had  assumed 
some  contractual  I'elation  with  appellants  and  said  Fischer 
&  Macdonald  it  would  not  be  liable  to  them.  If  this  is  so, 
before  they  could  recover  they  would  have  to  show  a  bind- 
ing contract  upon  the  part  of  the  city,  and  since  the  common 
council  is  the  only  body  clothed  with  power  to  authorize 
such  a  contract,  authority  from  it  should  have  been  shown 
before  it  could  be  assumed  that  any  contract  had  been  en- 
tered into.  Under  the  provisions  of  the  charter  of  the  city 
of  Seattle  the  comptroller  certainly  had  no  power  to  enter 
into  contracts  of  this  kind  so  as  to  bind  the  city,  unless 
authorized  by  the  common  council,  and  no  such  authority 
having  been  shown,  his  acts,  even  if  sufficient  to  show  an 
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intent  to  make  a  contract  on  the  part  of  the  city,  could  in 
no  manner  bind  it. 

There  is  another  reason  why  the  appellants  should  not 
have  the  relief  which  is  awarded  them  by  the  opinion  of  the 
majority.  The  city  practically  proceeded  in  rem  against 
a  certain  definite  sum  of  money  which  was  in  its  possession^, 
and  asked  the  court  to  make  distribution  thereof.  This 
being  so,  the  subject  matter  of  the  suit  was  only  such  sum 
of  money,  and  the  court  was  without  jurisdiction  to  award 
any  other  judgment  than  one  disposing  of  such  fund. 

In  my  opinion  the  judgment  should  be  affirmed. 


[No.  1289.    Decided  June  27,  18M.] 

Michael  Cooney,  Respondent^  v.   The  Great  North- 
ern Railway  Company,  Appellant. 

MASTER   AND   SERVANT— INJURY   TO    EMPLOYE  —  EVIDENCE — NON- 

sriT. 

The  plaintiff  in  an  action  for  damaipes  for  injuries  received 
througli  defendant's  negligence  should  be  non-suited  when  the  evi- 
dence shows  that  plaintiff  was  a  section  hand  working  for  defend- 
ant, that  he  with  others  had  been  ordered  to  repair  to  a  certain 
railroad  crossing  at  three  o'clock  in  the  morning  to  unload  rails 
from  a  train  that  would  arrive  there,  that  they  were  proceeding 
there  at  the  appointed  time  upon  a  hand  car,  and  could  see  the 
headlight  of  the  engine  to  the  train  when  a  mile  and  a  half  from 
the  crossing,  that  the  train  started  up  without  sounding  a  bell  or 
whistle,  and,  coming  down  grade  noiselessly  at  the  rate  of  three  or 
four  miles  an  hour,  collided  with  the  hand  car,  resulting  in  plaint- 
iff's injury.    (  Dunbar,  C.  J.,  and  Scott,  J.,  dissent.) 

Appeal  from  Superior  Courts  Spokane  Ootmty. 

C.  Wellington^  and  Jay  H,  Adanns^  for  appellant 
Hyde  cfe  Reagan^  and  W,  S.  Glass^  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  action  was  brought  by  the  respond- 
ent to  recover  damages  for  personal  injuries  alleged  to  have 
been  occasioned  by  the  negligence  of  the  appellant.  It 
appears  that  on  the  14th  and  15th  days  of  October,  1892, 
the  respondent  was  in  the  employ  of  the  railroad  company 
in  the  capacity  of  a  section  hand,  and  was  working  on  the 
line  of  railway  which  the  company  was  then  constructing 
in  this  state,  west  of  the  city  of  Spokane,  under  the  direc- 
tion of  John  Daly,  his  section  foreman.  The  section 
house  used  by  Daly  and  his  men,  and  also  by  another  sec- 
tion foreman  by  the  name  of  Charles  Mann  and  his  crew, 
was  situated  a  mile  and  a  half  east  of  the  Seattle  crossing 
on  the  line  of  appellant^  s  road.  Between  two  and  three 
o'clock  in  the  morning  of  October  16,  1892,  the  said  fore- 
man received  a  telegram  from  one  Burke,  appellant's 
assistant  roadmaster,  dated  the  day  previous,  stating: 
•"'Be  at  Seattle  crossing  at  three  o'clock  to-morrow  morn- 
ing to  unload  steel."  Another  telegram  was  also  received 
the  same  night  from  the  roadmaster  in  reference  to  un- 
loading ties,  but  it  is  not  material  in  this  case  as  it  does 
not  appear  that  anything  was  done  in  response  thereto. 
Some  time  before  three  o'clock,  in  obedience  to  the  first 
mentioned  dispatch,  Daly  and  Mann,  together  with  five 
section  hands,  among  whom  was  the  respondent,  got  upon 
a  hand  car  at  the  section  house  and  started  for  the  crossing 
indicated  in  the  telegram.  The  train  carrying  the  steel 
came  from  the  west  and  arrived  at  the  crossing  before  the 
time  at  which  the  men  from  the  section  house  were  re- 
quested to  be  there.  The  steel  was  immediately  unloaded 
and  about  three  o'clock  the  train  started  east,  and  had 
proceeded  five  or  six  hundred  feet  when  a  collision  oc- 
curred between  it  and  the  hand  car,  whereby  the  respond- 
ent was  thrown  against  the  pilot  of  the  engine  with  such 
force  that  the  ulna  of  his  left  arm  was  fractured. 
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This  injury,  the  respondent  claims,  was  the  result  of  the 
negligence  of  the  appellant  in  thus  running  its  train  of 
cars  against  and  upon  him,  and  in  causing  the  said  train 
and  hand  car  to  run  into  each  other.  No  other  act  of  neg- 
ligence is  alleged  in  the  complaint.  The  case  was  tried 
by  a  jury,  and  there  was  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  brings  the  cause  here  for  re- 
view by  appeal. 

At  the  close  of  the  plaintiff's  testimony  the  defendant 
moved  for  a  non-suit  for  the  reasons: 

*  ^  ( 1 )  That  the  testimony  introduced  shows  that  the  neg- 
ligence complained  of  was  not  the  act  of  the  defendant; 
( 2 )  that  the  evidence  shows  that  the  plaintiff,  by  his  con- 
tract of  employment,  assumed  the  risk  incident  to  the  same, 
and  that  the  accident  complained  of  was  one  of  the  inci- 
dents thereto;  (3)  that  the  evidence  shows  that  the  act  of 
the  plaintiff  himself  contributed  to  the  cause  of  the  injury 
complained  of." 

The  court  denied  the  motion,  and  the  appellant  insists 
that  in  so  doing  it  committed  error. 

We  are  firmly  convinced  that  the  motion  should  have 
been  sustained.  The  testimony  introduced  by  the  plaintiff 
shows  that  when  the  men  got  upon  the  hand  car  at  the 
section  house,  the  train,  consisting  of  a  locomotive  and 
several  freight  cars,  was  standing  at  the  crossing  with  the 
head  light  of  the  locomotive  burning  so  brightly  that  it 
was  constantly  seen  by  the  men  on  the  hand  car  from  the 
place  of  their  departure  until  the  collision  occurred.  Upon 
this  point  there  is  no  conflict  whatever  in  the  testimony. 
The  witnesses  for  the  respondent  also  testified  substantially 
that,  notwithstanding  they  were  looking  at  the  head  light 
during  all  the  time  the  hand  car  was  in  motion,  they  could 
not  discover  the  approach  of  the  train  until  it  was  too  late 
to  avoid  the  casualty;  that  the  train  was  moving  slowly 
on  a  down  grade,  and  making  no  noise,  and  that  they  heard 
no  whistle  or  ringing  of  the  bell  when  it  started.     It  also 
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appears  from  the  evidence  that  the  hand  car  was  running 
at  a  '^lively"  rate  of  speed  and  made  a  good  deal  of  noise, 
which  may  have  been  the  reason  why  the  train  was  not 
heard. 

It  further  appears  that  the  men  on  the  hand  car,  seeing 
that  they  were  near  the  train,  were  about  to  stop  the  car 
and  remove  it  from  the  track,  and  had  already  begun  to 
apply  the  brakes  when  it  collided  with  the  engine.  There 
were  two  white  lights  on  the  front  end  of  the  hand  car, 
but  neither  the  lights  nor  the  car  were  seen  by  the  engi- 
neer on  the  locomotive  before  the  collision.  The  night  was 
dark  and  foggy  and  the  train  of  the  appellant,  which  was 
an  ordinary  construction  train,  was  moving  at  the  rate  of 
only  three  or  four  miles  an  hour.  The  hand  car  was  not 
thrown  from  the  track  by  the  collision,  and  it  does  not  ap- 
pear that  any  one  thereon  but  the  respondent  received  any 
considerable  injury. 

Upon  this  state  of  facts  we  are  aware  of  no  rule  of  law, 
applicable  to  this  case,  which  will  justify  the  denial  of  the 
motion  for  a  non-suit.  It  was  not  claimed  that  the  re- 
spondent was  injured  by  reason  of  any  negligent  act  on 
the  part  of  any  person  with  him  on  the  hand  car.  But  it 
was  claimed  that,  inasmuch  as  he  was  requested  to  proceed 
to  the  crossing  at  a  specified  time,  and  assist  in  unloading 
steel,  it  was  the  personal  duty  of  the  railroad  company  to 
provide  a  clear  and  unobstructed  track  for  his  hand  car 
until  it  reached  its  destination,  and  that  he  had  a  right  to 
assume  that  that  duty  would  be  performed  by  the  com- 
pany, and  that  its  train  would  not  leave  the  crossing  be- 
fore his  arrival. 

But  it  will  be  seen  that  there  is  nothing  in  the  telegram 
stating  that  the  train  would  wait  for  the  section  men  at  the 
crossing,  or  upon  which  any  such  assumption  could  reason- 
ably be  predicted.  The  train  was  engaged  in  hauling  rails 
and  ties  for  distribution  along  the  line  of  the  road  where- 
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ever  required,  and  there  was  just  as  much  reason  to  oonr 
elude,  for  aught  that  appears  in  the  telegraphic  order,  that 
the  cars  to  be  unloaded  at  the  crossing  would  be  left  there 
and  the  train  proceed  on  its  journey  as  there  was  to  assume 
that  the  train  would  not  move  until  the  arrival  of  the  sec- 
tion men.  In  our  judgment  it  was  wholly  unreasonable 
to  presume  that  the  operation  of  the  train  would  be  8U8> 
pended  until  the  section  men  arrived  at  the  crossing.  The 
men  on  the  hand  car  had  no  more  reason  to  rely  upon 
having  a  clear  track  for  their  journey  than  they  would 
have  had  if  they  had  traveled  on  foot.  A  hand  car  can 
be  quickly  and  easily  removed  from  the  track,  and  we  be- 
lieve it  is  universally  considered  to  be  the  duty  of  those 
who  are  required  to  use  them  to  so  remove  them  when- 
ever it  may  be  necessary  to  do  so  in  order  to  permit  the 
passage  of  ordinary  trains  of  cars. 

But  if  we  were  to  concede  that  it  was  negligence  on  the 
part  of  appellant  to  permit  its  train  to  leave  the  crossing 
before  the  arrival  of  the  respondent,  the  motion  for  a  non- 
suit should  nevertheless  have  been  granted,  for  the  reason 
that  it  is  manifest  from  the  evidence  that  the  respondent's 
own  want  of  care  contributed  to  produce  the  injury  of  whidi 
he  complains.  If  the  respondent  had  been  in  the  exercise 
of  that  degree  of  prudence  and  caution  which  it  was  his 
duty  to  use  under  the  circumstances,  it  is  hardly  possible 
to  believe  that  he  would  have  been  injured.  The  train 
with  which  he  came  in  contact  was  in  plain  view  for  a  dis- 
tance of  a  mile  and  a  half,  and  was  seen,  or  could  have 
been  seen  by  him,  and  if  he  failed  to  discover  that  it  had 
left  the  station  and  thereby  exposed  himself  to  danger, 
sui'ely  the  railroad  company  ought  not  to  be  required  to 
respond  in  damages  for  the  injuries  resulting  from  his  own 
misjudgment,  especially  in  the  absence  of  proof  that  the 
train  was  negligently  operated.  We  think  that  the  very 
nature  of  the  respondent's  employment  imposed  upon  him 
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the  duty  to  look  out  for  trains  passing  over  the  road,  and 
to  avoid  obstructing  their  passage  by  the  hand  car  which 
was  furnished  for  his  use  and  convenience  in  the  prosecu- 
tion of  his  work. 

Again,  the  testimony  of  the  respondent  himself  shows 
that  he  had  had  several  years  experience  in  the  construc- 
tion of  railroads,  and  therefore  must  have  been  familiar 
with  the  risks  and  dangers  incident  to  such  business.  These 
risks  he  assumed  when  he  engaged  in  the  employment,  in- 
cluding the  negligence  of  fellow  servants. 

As  what  we  have  already  said  disposes  of  this  case,  it  is 
not  necessary  to  enter  into  a  discussion  of  the  question  as 
to  whether  the  assistant  roadmaster  and  the  conductor  of 
the  train  were  the  representatives  of  the  i*ailway  company. 
The  appellant  called  the  two  brakemen  who  were  on  the 
train  at  the  time  of  the  accident,  as  witnesses  in  its  behalf, 
both  of  whom  testified  positively  that  the  engineer  blew 
the  whistle  before  starting  the  train,  in  the  ordinary  way, 
and  that  Burke,  the  assistant  roadmaster,  was  on  the  train 
and  that  the  conductor  was  there  also.  And  that  was  sub- 
stantially all  of  the  evidence  adduced  on  behalf  of  the 
appellant,  except  that  which  related  to  the  character  of  the 
injury  received  by  the  respondent.  At  the  close  of  the 
proofs  the  evidence,  together  with  every  legitimate  infer- 
ence that  might  have  been  drawn  therefrom,  was  so  mani- 
festly insufficient  to  authorize  a  verdict  for  the  plaintiff 
that  the  case  should  have  been  taken  from  the  jury,  in  ac- 
oordance  with  the  request  of  the  defendant. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  sustain  the  defendant's  motion  for  a  non-suit. 

HoYT  and  Stiles,  J  J. ,  concur. 

Dunbar,  C.  J. ,  and  Scott,  J. ,  dissent. 
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12      68 

12  210        Stuart  Rice,  Appdlcmt^  v.  Calvin  Stevens  et  al.^  Be- 
14  ^  spondents. 

APPEAL  —  TRIAL  BY  COU  RT  —  EXCBPTIONS  TO  FINDINGS. 

Where  an  action  has  been  tried  by  a  court  without  a  jury,  and 
findings  of  fact  made  by  the  court,  the  party  aggp*ieyed  must  ex- 
cept to  the  findings,  under  Laws  1898,  p.  112,  §§2,  8,  7,  and  id.  p. 
180,  g  1,  in  order  to  raise  any  question  thereon  upon  appeal. 

Appeal  from  Superior  Courts  Pierce  County. 

Wickeraham  dk  Heid^  and  George  Herriott^  for  appellant. 

Sharpatein  dk  Blattner^  and  Bendngton  dk  BeynolcU,  for 
respondents. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Appellant  commenced  tiiis  action  to  remove 
an  alleged  cloud  upon  his  title  to  premises  conveyed  to  him 
by  the  Sumner  Lumber  Co.  Respondents  herein,  defend- 
ants and  interveners  below,  are  judgment  creditors  of 
said  lumber  company.  They  filed  cross-complaints  ask- 
ing as  affirmative  relief  against  appellant  that  the  deed  to 
said  premises  from  the  lumber  company  to  appellant  be  set 
aside  as  fraudulent  and  void.  A  trial  was  had  on  Novem- 
ber 7,  1893,  and  the  cause  was  taken  under  advisement  by 
the  court  until  December  5,  following,  when  findings  of 
fact  and  conclusions  of  law  were  duly  made  and  filed,  and 
judgment  entered  thereon  that  same  day.  Notice  thereof 
was  served  on  the  appellant's  attorney  on  the  next  day, 
and  on  the  30th  of  said  month  appellant  served  notice  of 
appeal  ^^from  each  and  every  part  of  said  decision  and 
from  the  whole  thereof." 

The  appeal  involves  the  court's  findings  upon  the  evi- 
dence.    The  respondents  contend  that  the  evidence  is  not 
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before  this  court  for  review,  because  the  findings  of  fact 
and  conclusions  of  law  made  by  the  lower  court  were  not 
excepted  to  by  appellant.  Under  the  former  statutes  of 
the  state  and  territory,  when  a  cause  had  been  tried  by  the 
court  or  referee,  and  the  decision  was  not  made  imme- 
diately after  the  close  of  the  testimony,  the  decision  of  the 
court  was  deemed  excepted  to.  This  continued  to  be  the 
law,  except  as  supplemented  by  the  act  of  February  25, 
1891y  §  398,  Code  Proc,  which  provided  that  no  exception 
need  be  taken  with  respect  to  any  decision  or  ruling  upon 
a  matter  of  law,  when  the  same  was  entered  in  the  journal 
or  made  whoHy  on  matters  in  writing  and  on  file  in  the 
cause,  until  ch.  60  of  the  Laws  of  1893  was  enacted.  Sec. 
2  at  page  112  of  said  act  provides  that  it  shall  not  be 
necessary  to  take  exceptions  in  certain  cases,  with  this 
proviso : 

''But  this  section  shall  not  apply  to  the  report  of  a  ref- 
eree or  commissioner  or  to  findings  of  fact  or  conclusions 
of  law,  in  a  report  or  decision  of  a  referee  or  commissioner, 
or  in  a  decision  of  a  court  or  judge  upon  a  cause  or  part  of 
a  cause,  either  legal  or  equitable,  tried  without  a  jury.'' 

The  next  section  provides  how  exceptions  to  such  find- 
ings may  be  taken : 

"Either  by  stating  to  the  judge,  referee  or  commissioner 
when  the  report  or  decision  is  signed,  that  such  party  ex- 
cepts to  the  same,  specifying  the  part  or  parts  excepted  to 
(whereupon  the  judge,  referee  or  commissioner  shall  note 
the  exceptions  in  the  margin  or  at  the  foot  of  the  report 
or  decision);  or  by  filing  like  written  exceptions  within 
five  days  after  the  filing  of  the  report  or  decision ;  or,  where 
the  report  or  decision  is  signed  subsequently  to  the  hear- 
ing and  in  the  absence  of  the  party  excepting,  within  five 
days  after  the  service  on  such  party  of  a  copy  of  such  re- 
port or  decision  or  of  written  notice  of  the  filing  thereof. " 

Sec.  7  of  the  same  act  provides  that  alleged  error  in  any 
order  or  decision  to  which  no  exception  need  be  taken  may 
be  reviewed  by  the  supreme  court ;  and  also  that  the  su- 
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preme  court  may  review  ^^  alleged  error  in  any  .  .  . 
finding  of  fact,  conclusion  of  law  ...  or  decision 
which  shall  have  been  excepted  to  hj  any  party  as  pie- 
scribed  in  this  act,  .  .  Provided^  The  ruling  or  de- 
cision together  with  the  exceptions  thereto,  if 
any,  was  a  matter  of  record  in  the  cause.  .  .  .  Bat 
no  exception  to  any  appealable  order  or  to  any  final  judg- 
ment shall  be  necessary  or  proper  in  order  to  secure  a  re- 
view of  such  order  or  judgment.^'  Sec.  18  repeals  all 
prior  inconsistent  laws. 

In  the  next  chapter  of  the  Laws  of  1893,  p.  130,  §  21, 
it  is  provided  as  follows:  • 

^^Upon  an  appeal  from  a  judgment,  the  supreme  court 
may  review  any  intermediate  order  or  determination  of  the 
court  below  which  involves  the  merits  and  materially  affects 
the  judgment,  appearing  upon  the  record  sent  up  from  the 
superior  court.  Any  questions  of  fact  or  of  law,  decided 
upon  trials  by  the  court  or  by  referees,  in  either  legal  or 
equitable  causes,  may  be  reviewed,  when  exceptions  to  the 
findings  of  fact  or  to  the  conclusions  of  law,  or  both,  have 
been  duly  taken  by  either  party  and  sent  up  in  the  record 
on  appeal;  and  in  actions  legal  or  equitable,  tried  by  the 
court  below  without  a  jury,  wherein  a  statement  of  facts 
or  bill  of  exceptions  shall  have  been  certified,  the  evidence 
of  facts  shown  by  such  bill  of  exceptions  or  statement  of 
facts  shall  be  examined  by  the  supreme  court  de  novOj  so 
far  as  the  findings  of  fact  or  a  refusal  to  make  findings 
based  thereon  shall  have  been  excepted  to,  and  the  cause 
shall  be  determined  by  the  record  on  appeal,  including 
such  exceptions  or  statement.'" 

The  record  shows  no  exception  to  the  findings.  The 
appellant  had  five  days  after  the  service  of  notice  upon 
him  to  file  written  exceptions  to  the  findings  of  fact,  and 
failing  to  have  done  so,  we  think  he  is  precluded  from 
raising  any  question  in  relation  to  the  evidence.  Under 
the  old  practice  no  exceptions  were  necessary  in  such  a  case, 
and  the  result  was  that  the  lower  court,  convinced  by  one 
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line  of  evidence,  might  decide  a  case  on  one  theory,  and 
the  trial  de  novo  here  might  proceed  npon  a  different  the- 
ory, involving  to  a  large  extent  an  examination  of  questions 
not  presented  or  positions  not  taken  or  insisted  upon  be- 
low. A  general  rule  observed  by  all  courts,  unless  ex- 
pressly provided  otherwise  by  legislation,  is  that  unless 
objections  are  seasonably  made  on  specific  grounds,  the 
ruling  of  the  trial  court  will  not  be  reviewed  in  appellate 
tribunals.  This  is  a  salutary  rule,  relieving  appellate  courts 
of  much  unnecessary  labor,  and  tends  to  avoid  much  delay 
and  expense,  in  affording  an  opportunity  to  the  lower  courts 
to  correct  errors  and  omissions  there  made  in  the  trial  of 
causes.  The  new  practice  act  was  evidently  intended  to 
cure  the  defects  in  this  respect  in  the  former  practice,  and 
is  in  line  with  the  practice  adopted  in  most  of  the  states. 

Appellant  contends  that  a  different  ruling  was  made  by 
this  court  in  Wi/ntermute  v.  Ca/mer^  8  Wash.  586  (36  Pac. 
490);  but  an  examination  of  that  case  shows  that  what 
the  court  there  said  as  to  findings  of  fact  was  with  reference 
to  the  former  law  and  practice,  as  that  cause  was  tried  in 
the  lower  court  before  the  present  law  went  into  effeAst. 

Affirmed. 

Dunbar,  C.  J.,  and  Hoyt,  Anders  and  Stilus,  JJ., 
concur. 


[  No.  1324.    Decided  June  27, 1894.] 

Phoebe  L.  Blackwejll  et  al.^  Respondents^  v.  Annie  M. 

McLean  et  a/.,  Appellwnts. 

APPEAL  —  RECORD  —  PARTITION  —  SET-OFF  —  DEGREE. 

Where  the  evidence  is  not  contained  in  the  record  on  appeal,  the 
appellate  court  will  not  consider  general  exceptions  to  the  findings 
of  fact  and  the  decree. 

In  an  action  for  partition  of  lands,  defendants  may  set  off  moneys 
paid  out  at  request  of  plaintiffs  in  defending  the  title  to  the  lands. 
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The  defendant  in  partition  proceedings  is  entitled  to  set  off  the 
value  of  necessary  improvements  made  by  him  upon  the  land,  pro- 
vided the  claim  for  improvements  is  confined  to  their  value  as  part 
of  the  land,  without  regard  to  their  cost. 

A  decree  in  partition  proceedings  is  not  erroneous  because  it 
designates  the  person  appointed  to  take  charge  of  the  lands  and 
sell  same  as  a  "trustee"  instead  of  "referee,"  as  required  by  Code 
Proc.  §584. 

Under  §603,  Code  Proc,  providing  that  lands  incapable  of  parti- 
tion shall  be  sold  at  public  auction  to  the  highest  bidder,  in  the  man- 
ner required  for  the  sale  of  real  estate  on  execution,  a  decree  author- 
izing such  sale  to  be  made  at  public  or  private  sale  is  irregular. 

Appeal  from  Superior  Court ^  Lewis  County. 

Edward  F.  Hunter^  for  appellants. 
M.  Yoder^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  plaintiffs  and  the  defendant  Annie  M. 
McLean  are  the  children  and  heirs  at  law  of  one  James  L. 
Holbrook,  deceased,  and  as  sach  are  the  owners  of  certain 
real  estate  situated  in  Lewis  county,  in  this  state.  Three 
of  the*  plaintiffs  are  minors,  and  are  represented  by  their 
guardian.  The  defendant,  D.  A.  McLean,  is  the  husband 
of  Annie. 

This  action  was  instituted  lor  partition  of  certain  real 
estate  described  in  the  complaint,  and  for  an  accounting 
for  i*ents,  issues  and  profits,  and  for  damages  for  waste 
alleged  to  have  been  committed  by  defendants.  The  de- 
fendants,  in  their  answer,  by  way  of  counter-claim,  al- 
leged  that  during  the  three  years  they  were  in  possession 
of  the  premises  in  controversy  they  paid  out  and  expended 
in  repairing  buildings,  and  constructing  and  repairing  fences 
on  said  lands,  the  sum  of  six  hundred  dollars,  all  of  which 
was  proper  and  necessary  for  the  preservation  and  security 
of  the  buildings  and  fences  thereon.  And  they  further  al- 
lege that  they,  at  the  instance  and  request  of  plaintiffs,  paid 
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out  in  cash  in  defending  the  title  to  said  lands  in  two  des- 
ignated actions  the  sum  of  four  hundred  and  seventy-five 
dollars,  no  part  of  which  had  been  repaid,  and  prayed 
judgment  for  the  amount  which  might  be  found  due  them. 
The  plaintiffs  replied  to  the  affirmative  matter  set  up  in  the 
answer,  and  upon  the  issues  formed  the  case  was  tried  by 
the  court. 

No  statement  of  facts  appears  in  the  record,  and  we  have 
nothing  before  us  but  the  pleadings  and  findings  of  the  court 
and  the  decree,  and  we  are,  therefore,  unable  to  determine 
any  of  the  questions  of  fact  which  were  passed  upon  by  the 
trial  court.  The  defendants  excepted  generally  to  the  find- 
ings of  fact  and  the  decree,  but  such  exception  can  be  of 
no  avail  here.  The  court  found,  among  other  things,  as  a 
conclusion  of  law,  ^'that  the  matter  pleaded  as  a  set-off  by 
the  defendants  is  not  proper  matter  of  setoff  in  this  action, 
and  is  disallowed  by  the  court,"  which  finding  was  duly 
excepted  to,  and  is  here  alleged  as  error. 

In  our  judgment  this  ruling  was  wrong.  If,  as  stated 
in  the  answer,  the  defendants  at  the  request  of  plaintiffs 
paid  out  money  in  defending  the  title  to  the  premises  in 
controversy,  it  would  seem  but  just  that  plaintiffs  should 
be  required  to  repay  their  proper  proportion  thereof. 
And  if  necessary  improvements  were  made  upon  the  land 
by  the  defendants,  such  improvements  may  equitably  be 
considered  in  connection  with  the  claim  for  use  and  occu- 
pation— the  one  offsetting  the  other.  See  Ca/rver  v.  Coff- 
ma/n,  109  Ind.  547  ( 10  N.  E.  567 ),  and  Cooler  v.  Dearborn^ 
115  111.  509  (4  N.  E.  388),  in  which  cases  these  questions 
are  fully  discussed.  When  permitted  in  cases  of  partition, 
the  claim  for  improvements  is  confined  to  their  value  as 
part  of  the  land,  without  regard  to  their  cost  or  the  amount 
expended  therefor,  and  if  the  value  of  the  land  is  not  en- 
hanced thereby  nothing  will  be  allowed  on  account  thereof. 
Cooter  V.  Dearborn^  supra. 


304  ANDERSON  v.  GUINEAU. 


Syllabus.  [9  Wash. 


The  trial  court  found  that  the  lands  in  question  could 
not  be  partitioned  without  great  prejudice  to  the  parties 
to  the  action,  and  therefore  adjudged  that  they  be  8(^ 
and  the  proceeds  distributed  to  the  parties  in  proportion 
to  their  respective  interests,  and  for  that  purpose  appointed 
one  Newland,  as  ^ ^trustee''  for  all  the  parties,  to  take 
charge,  care  and  custody  of  said  lands  and  the  rents,  issues 
and  profits  thereof,  and  to  make  sale  thereof  at  public  or 
private  sale,  etc.  The  statute  (Code  Proc,  §584)  pro- 
vides that  the  court  may  in  cases  like  this  appoint  one  or 
more  referees  to  sell  the  land,  but  we  apprehend  that  the 
fact  that  the  referee  in  this  instance  was  designated  as 
^ trustee"  constitutes  no  valid  objection  to  the  decree. 
The  decree,  however,  is  irregular  in  this,  that  it  authorizes 
the  sale  at  public  or  private  sale,  whereas  the  statute  pro- 
vides that  such  sales  shall  be  made  by  public  auction,  to 
the  highest  bidder,  in  the  manner  required  for  the  sale  of 
real  estate  on  execution.  Code  Proc,  §603. 

For  the  reasons  above  indicated  the  judgment  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

Scott,  Stiles  and  Hoyt,  JJ.  ,  concur. 

Dunbar,  C.  J.,  dissents. 


[No.  1800.    Decided  June  28,  1S94.] 

Syvert  Anderson,  Appellant^  v.  Thomas  Guineau,  Re- 

spondervt. 

MAST£K    AND    SERVANT  —  FELLOW    SERVANTS  —  DEFECTIVE   APPLI- 
ANCES. 

Where  a  servant  upon  taking  a  vacation  hires  and  agrees  to  pay 
a  substitute  for  performing  his  duties,  such  substitute  becomes  a 
fellow  servant  of  those  who  occupy  that  relation  to  the  servant 
whose  place  he  is  filling. 
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-  Where  a  servant  is  aware  of  a  defect  in  appliances  at  the  time 
he  undertakes  to  perform  a  particular  service  in  connection  there- 
with, he  cannot  recover  for  injuries  received  on  account  of  such 
defective  appliance,  when  it  is  not  shown  that  the  master  was 
aware  of  such  defect. 

Appeal  from-  Svperior  Cowrt^  King  County. 

Ronald  db  J^lea^  for  appellant. 
Semple  d;  Hale^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  defendant  was  proprietor  of  a  hotel. 
On  May  3,  1893,  one  Dillon  was  in  his  employ  as  aaen* 
gineer  in  charge  of  the  steam  heating  apparatus,  and  it 
was  part  of  his  duties  to  fill  with  oil  once  a  week  or  oftener 
the  cups  on  the  shafts  connected  with  the  pulleys  used  in 
the  operation  of  the  passenger  elevator  in  the  hotel.  Dil- 
lon, desiring  to  take  a  vacation,  employed  the  plaintiff  to 
take  his  place  and  perform  his  duties  until  his  return,  for 
which  Dillon  was  to  pay  him.  The  defendant  consented 
to  this  arrangement.  During  the  time  of  his  employment 
the  plaintiff  was  injured  while  oiling  the  cups  aforesaid  on 
the  elevator,  and  it  is  alleged  that  said  injury  was  caused 
by  the  carelessness  of  the  defendant's  servant,  the  elevator 
boy  who  was  running  the  elevator.  Plaintiff  sued  for 
$5, 000  damages.  A  demurrer  to  the  complaint  was  sus- 
tained, and  from  the  judgment  of  dismissal  thereon  this 
appeal  was  taken. 

Two  questions  are  raised  in  appellant^  s  brief,  although 
but  one  was  pressed  at  the  oral  argument  of  the  cause. 
That  one  is  as  to  whether  the  plaintiff  and  the  elevator  boy 
were  fellow  servants.  We  are  of  the  opinion  that  Dillon 
and  the  elevator  boy  were  fellow  servants,  and  this  was 
not  strenuously  disputed  by  appellant;  but  he  contends 
that  he  stood  upon  a  different  footing  in  consequence  of  the 
fact  that  the  hotel  proprietor  was  not  his  employer,  he 
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having  been  hired  by  Dillon,  and  Dillon  only  being  respon- 
sible to  him  for  his  pay.  There  is  no  claim  in  the  com- 
plaint that  the  defendant  had  not  used  due  care  in  the 
employment  of  the  elevator  boy,  nor  that  he  had  retained 
him  in  his  service  after  having  received  notice  of  any  neg- 
ligence in  the  performance  of  his  duties.  Appellant's 
contention  is  based  upon  the  ground  that  there  was  no  con- 
tractual relation  between  himself  and  the  defendant,  and 
for  that  reason  he  could  not  be  held  to  have  been  his  ser- 
vant ;  but  we  do  not  think  his  position  is  well  taken.  The 
plaintiff  was  hired  by  Dillon  as  his  substitute,  and  he  mast 
be  held  to  have  taken  Dillon's  place  with  all  of  its  respon- 
sibilities and  liabilities  so  far  as  the  defendant  is  concerned, 
although  the  defendant  consented  to  the  change. 

The  further  question  raised  in  the  brief  is  based  upon  a 
claim  that  the  defendant  is  liable  in  consequence  of  having 
provided  insufficient  and  defective  machinery.  There  is 
no  allegation,  however,  that  appellant  did  not  know  the 
machinery  was  defective,  and  the  particular  defect  com- 
plained of  (if  it  was  a  defect)  is  that  there  was  no  platform 
provided  to  stand  upon  in  filling  the  oil  cups,  and  of  course 
appellant  must  have  known  this,  at  least  when  he  under- 
took to  perform  the  particular  service. 

We  think  the  demurrer  to  the  complaint  was  properly 
sustained  and  the  judgment  is  affirmed. 

Dunbar,  C.  J.,  and  HorT,  Anders  and  Stii-es,  JJ., 
concur. 


STATE,  EX  REL.  GARDNER,  v.  SUPERIOR  COURT.    307 
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[No.  1406.    Decided  June  28, 1894.] 

The  State  of  Washington,  on  the  relation  of  Oeorge  J. 
Gardner^  v.  Superior  Court  of  Yakima  County  and 
Carroll  B.  Graves,  Judge  of  said  Court, 

prohibition,  writ  of — matters  within  discretion  of  court. 

A  motion  for  the  dismissal  of  an  appeal  from  a  justice  of  the 
peace  for  a  failure  to  file  the  transcript  within  the  time  allowed, 
is  a  matter  addressed  to  the  discretion  of  the  superior  court,  and 
a  writ  of  prohibition  will  not  lie  for  the  purpose  of  controlling  the 
exercise  of  the  court^s  discretion  in  the  matter. 

Origvnal  Application  for  Prohibition, 

Jones  (&  Newmam,^  and  M,  A,  Root^  for  relator. 
J,  B,  Reavis,^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — On  March  2,  1894,  in  an  action  pending 
before  one  J.  O.  Clarke,  a  justice  of  the  peace  in  and  for 
Yakima  county,  wherein  one  Rozell  was  plaintiff  and  the 
relator  herein  was  defendant,  a  judgment  was  rendered  in 
favor  of  the  defendant,  dismissing  the  action.  On  March 
6  the  plaintiff  duly  filed  and  served  a  notice  of  appeal  to 
the  superior  court  and  gave  a  bond  as  required  by  §  1631, 
Code  Proc.  On  March  21,  the  transcript  not  having  been 
filed,  the  relator  appeared  specially  in  the  superior  court 
and  moved  to  dismiss  the  appeal  on  that  ground.  On  the 
26th  day  of  March  the  transcript  was  filed.  On  the  2d 
day  of  April  the  motion  came  on  for  hearing  in  the  supe- 
rior court  and  was  denied ;  whereupon  the  relator  makes 
this  application  for  a  writ  of  prohibition  to  prevent  said 
court  from  further  proceeding  with  said  cause,  on  the 
ground  that  it  has  no  jurisdiction  thereof. 

While  the  statute,  §1634,  provides  that  the  appellant 
shall  furnish  the  superior  court  with  a  transcript  of  the 
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entries  in  the  justice's  docket,  etc.,  within  ten  days  after 
an  appeal  has  been  taken,  we  are  of  the  opinion  that  the 
failure  to  do  this  will  not  deprive  the  superior  court  of 
jurisdiction.  Circumstances  over  which  the  party  appeal- 
ing has  no  control  may  prevent  his  obtaining  a  transcript 
within  the  ten  days,  and  where  a  party  desiring  to  appeal 
does  all  in  his  power  to  enforce  and  preserve  his  rights  in 
the  premises,  he  should  not  be  defeated  by  reason  of  such 
a  failure.  According  to  the  ex  parte  showing  made  here 
the  failure  to  furnish  the  transcript  in  this  instance  was 
due  to  the  delay  and  negligence  of  the  plaintiff  in  said 
action.  But  this  affords  no  ground  for  the  granting  of 
the  writ.  In  Sta/te^  ex  rel.  Clme^  v,  CarnpbeU^  5  Wash.  517 
(32  Pac.  97),  we  held  that  a  motion  of  this  kind  is  ad- 
dressed to  the  discretion  of  the  superior  court,  and  such 
court,  in  the  exercise  of  a  matter  enti*usted  to  its  discre- 
tion, will  not  be  interfered  with  by  a  writ  of  prohibition. 

Writ  denied. 

HoYT,  Stiles  and  Anders,  JJ.,  concur. 


[No.  1237.    Decided  June  29, 1894.] 

Albert  N.  Wales  et  aZ.^  Respondents^  v.  J.  H.  Dennis 

et  aL ,  Appdlwrvts. 

BBCEIVERS  —  APPOINTMENT  PENDING  LITIGATION  —  PLEADING. 

In  an  action  for  the  dissolution  of  a  partnership,  for  an  account- 
ing, and  for  the  appointment  of  a  receiver,  it  is  error  to  appoint  a 
receiver  pending  the  litigation,  when  the  complaint  does  not  allege 
that  defendants  are  insolvent,  and  the  answer  contains  a  direct  al- 
legation that  they  are  solvent  and  able  to  respond  in  damages. 

Appeal  from  Superior  Courts  Ki/ng  CowrUy. 

Hays  (&  Hvmphirey^  for  appellant. 
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The  opinion  of  the  coui*t  was  delivered  by 

Hoyt,  J. — Plaintiffs  filed  their  complaint,  setting  up 
the  fact  that  they  and  the  defendants  had  entered  into  a 
partnership  for  the  conducting  of  a  restaurant  business  in 
the  city  of  Seattle,  that  the  defendants  had  so  misbe- 
haved themselves  in  the  prosecution  of  such  business  as 
to  damage  it,  that  they  had  failed  to  do  their  duty  in  regard 
thereto,  and  that  they  had  denied  to  plaintiffs  any  partici- 
pation in  its  affairs,  or  in  the  profits,  and  asking  that  the 
partnership  be  dissolved,  that  air  aecpunting  be  had,  that  a 
receiver  be  appointed,  and  that  they  have  their  costs.  It 
appeared  from  said  complaint  that  the  plaintiffs  had  been 
enjoined  from  conducting  the  partnership  business  in  a  suit 
by  a  person  not  interested  in  such  partnership.  This  be- 
ing so,  it  is  doubtful  whether  or  not  the  complaint  stated  a 
cause  of  action,  but  it  is  not  necessary  to  decide  that  ques- 
tion. The  defendants  answered,  denying  the  material  alle- 
gations of  the  complaint.  It  appeared  from  the  answer 
that  the  defendants  were  solvent,  and  that  they  were  raady 
to  put  up  a  bond  to  indemnify  the  plaintiffs.  In  the  light 
of  these  facts  should  a  receiver  have  been  appointed  to  con- 
duct the  business,  pending  the  litigation  ?  To  do  so  was 
to  indirectly  nullify  the  injunction  against  the  plaintiffs  as 
members  of  such  partnership  from  continuing  its  business. 
If  the  plaintiffs  could  not  legally  be  engaged  in  the  busi- 
ness, it  is  difficult  to  see  how  it  was  competent  for  it  to  be 
conducted  in  the  joint  interest  of  themselves  and  partners 
by  a  receiver. 

But,  regardless  of  this  question,,  thei'e  was  enough  in  the 
answer  to  show  that  thei*e  was  no  necessity  for  the  appoint- 
ment  of  a  receiver.  There  was  no  allegation  in  the  com- 
plaint  that  the  defendants  were  insolvent,  and  there  was  a 
direct  allegation  in  the  answer  that  they  were  solvent,  and 
able  to  respond  in  damages.     This  being  so,  and  the  equi- 
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ties  of  the  bill  having  been  denied,  a  receiver  should  not 
have  been  appointed  until  final  hearing  of  the  cause. 

The  order  appealed  from  will  be  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Anderb,  JJ., 
concur. 


[  No.  126L    Decided  June  29, 18M.] 

W.  L.  Thompson  et  al.^  AppeUanta^  v.  The  Town  of 

Sumner,  Respondent. 

MUNICIPAL    CORPORATIONS  —  CONSTRUCTION    OF    WATERWORKS  — 

ORDINANCRS  — NOTICE  OP  ELECTION. 

Where  the  matter  of  constracting  waterworks  by  a  towD  must  be 
ordered  submitted  to  the  electors  thereof  by  ordinance,  such  ordi- 
nance is  invalid  when  it  provides  that  it  shall  only  take  effect  and 
be  in  force  "after  adoption  by  the- quaiified -electors  of  the  town'" 
at  such  election. 

Under  a  statute  requiring  a  waterworks  proposition  to  be  sub- 
mitted at  a  special  election,  notice  of  which  must  be  given  to  the 
newspaper  doing  the  city  printing,  the  ordinance  for  the  submission 
of  the  proposition  should,  in  the  absence  of  an  official  newspaper, 
specify  the  paper  in  which  publication  should  be  made;  and  the  act 
of  the  town  clerk  in  printing  a  notice  in  a  paper  upon  his  own 
authority  does  not  amount  to  notice. 

Appeal  from  Superior  Cowrt^  Pierce  County. 

A.  R.  Titlow^  for  appellants. 

ThoiruM  CarroU^  and  Hagerman  tfe  CarroU^  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  respondent  town,  a  municipal  corpora- 
tion of  the  fourth  class,  had  taken  steps  toward  the  con- 
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stroction  of  waterworks,  under  the  act  of  February  10, 
1893  (Laws,  p.  12),  when  this  action  was  brought  to 
restrain  a  proposed  sale  of  bonds.  The  court  below,  after 
trial,  refused  the  relief  asked,  and  plaintiffs  appeal. 

Many  points  of  objection  to  the  validity  of  the  town's 
action  are  made  in  the  brief,  but  only  two  of  those,  which 
apply  to  the  ordinance  by  which  jurisdiction  of  the  subject 
was  acquired,  need  be  referred  to. 

1.  Sec.  7  of  the  ordinance  read  as  follows :  *'This  ordi- 
nance shall  take  effect  and  be  in  force  from  and  after  its 
passage,  publication  and  adoption  by  the  qualified  electors 
of  the  Town  of  Sumner, ' ' 

An  ordinance  of  this  kind  cannot  be  made  to  depend 
upon  the  result  of  the  election.  It  is  true  that  by  the  pro- 
visions of  the  law  the  town  could  not  proceed  with  the  ex- 
ecution of  the  plan  proposed  by  the  council  until  it  had 
been  approved  by  the  affirmative  vote  of  the  electors;  but 
the  ordinance  itself  must  be  a  law  in  force,  with  the  excep- 
tion mentioned,  independently  of  the  popular  vote.  The 
election  could  be  called  only  by  virtue  of  the  order  con- 
tained in  the  ordinance  therof  or ;  so  that  the  postponement 
of  the  power  to  hold  an  election  until  the  oixlinance  should 
be  adopted  by  the  qualified  electors  was  to  postpone  it  in- 
definitely. 

2.  The  ordinance  contained  no  provision  for  notice  of 
an  election.  The  statute  requires  a  waterworks  proposi- 
tion to  be  submitted  at  a  special  election,  notice  of  which 
must  be  given  to  the  newspaper  doing  the  city  printing, 
but  nothing  is  said  as  to  who  shall  give  the  notice.  Gen. 
Stat,  §667,  however,  prescribes  that  the  council  shall  give 
notice  of  each  election.  The  ordinance  should  have 
directed  that  notice  be  given,  and  named  the  executive  of- 
ficer who  should  prepare  and  furnish  to  the  publisher  a 
notice  in  the  name  of  the  council.  In  the  absence  of  an 
ordinance  providing  for  an  official  newspaper,  this  ordi- 
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nance  should  have  specified  the  paper  in  which  publication 
should  be  made. 

The  act  of  the  clerk  in  printing  a  notice  in  a  paper  of 
his  own  selection  was  without  authority  and  did  not 
amount  to  notice.  Force  v.  Batavia^  61  HI.  103 ;  GaddU 
V.  Ricldand  Co.,  92  111.  119;  Dillon,  Mun.  Corp.,  §197; 
McCrary,  Elections,  §  161. 

Judgment  reversed,  and  cause  remanded  for  entry  of 
judgment  in  accordance  with  the  prayer  of  the  complaint 

Dunbar,  C.  J.,  and  Scott,  Anders  and  Hoyt,  JJ., 
concur. 
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Under  Laws  1893,  p.  119,  an  appeal  will  not  be  dismissed  for  fail- 
ure to  give  notice  thereof  within  the  prescribed  time,  when  the 
record  does  not  show  that  the  respondent  ever  served  notice  in 
writing  upon  the  appellant  of  the  entry  of  the  order  complained  of. 

Under  the  appeal  act  of  1893  an  appeal  bond  may  be  filed  before 
the  date  of  the  taking  of  the  appeal. 

Where  the  purchaser  at  a  mortgage  sale  is  entitled  to  posses- 
sion of  the  premises  during  the  period  of  redemption,  the  plaintiff 
in  the  foreclosure  proceedings  is  the  proper  party,  upon  the  refusal 
of  the  mortgagor  to  surrender  the  premises,  to  proceed  by  petition 
for  a  writ  of  assistance. 

Under  §  519,  Code  Proc,  the  purchaser  upon  foreclosure  sale  is 
entitled  to  the  possession,  or  rental,  where  there  is  a  tenant,  of  the 
property  from  the  day  of  sale. 

Sec.  519,  Code  Proc.  (Code  1881,  §378),  was  not  repealed  by  im- 
plication by  the  enactment  of  §518,  Code  Proc.  (Laws  1885-86. 
p.  116). 
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Appeal  from  Superior  Courts  King  Coimty. 

Allen  (&  PoweU^  for  appellants: 

The  writ  of  assistance  is  the  appropriate  remedy  in  this 
case.  Terrell  v.  AUiami^  21  Wall.  289 ;  Montgomery  v. 
Tutt^  11  Cal.  191 ;  Kershaw  v.  Thompson^  4  John.  Ch. 
609.  Petition  was  sufficient.  Griswold  v,  Simmons^  60 
Miss.  123 ;  Attorney  General  v.  Zum^  2  Wis.  371. 

Sdrt  (&  Harty  for  respondent  Warren. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J.  —  This  appeal  is  from  an  order  sustaining  a 
demurrer  to  the  petition  of  the  appellants  and  denying 
the  relief  therein  prayed  for.  Respondents  moved  to  dis- 
miss the  appeal  upon  the  ground  — firsts  that  it  was  not 
taken  in  time,  and — second^  that  the  bond  was  approved 
before  the  date  of  the  taking  of  the  appeal.  The  record 
fails  to  show  that  the  respondents  ever  served  notice,  in 
writing,  of  the  entry  of  the  order  upon  the  appellants,  and 
under  the  provisions  of  the  statute  of  1893  ( Laws  1893,  p. 
119),  the  appeal  was  in  time.  The  action  of  the  appel- 
lants in  giving  the  bond  on  appeal  was  in  substantial  com- 
pliance with  such  statute.     The  motion  will  be  denied. 

Upon  the  merits  the  only  substantial  question  to  be  de- 
cided is  as  to  when  the  purchaser  at  a  foreclosure  sale  is 
entitled  to'the  possession  of  the  property  purchased.  There 
ai*e  other  questions  discussed  in  the  brief  of  the  respond- 
ent. They  relate  to  the  procedure  adopted  by  the  appel- 
lants, and  to  the  parties  who  are  entitled  to  inaugurate  the 
same.  In  regard  to  these  matters  it  is  only  necessary  to 
say,  that,  if  the  purchaser  was  entitled  to  possession  at  the 
time  demand  therefor  was  made  on  the  mortgagor,  the  pe- 
tition  was  sufficient  to  put  in  motion  the  powers  of  the 
court  in  aid  of  its  process,  to  the  end  that  the  possession 
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to  which  the  purchaser  was  entitled  thereunder  should  be 
secui*ed  to  him. 

Upon  the  main  question  numerous  authorities  have  been 
cited  by  the  respective  parties,  but  they  furnish  little  aid 
in  its  determination  fpr  the  reason  that  its  decision  so 
largely  depends  upon  our  statute. 

It  is  contended  upon  the  part  of  the  respondents  that  the 
title  does  not  pass  until  the  expiration  of  the  time  for  re- 
demption, and  that  under  the  general  rule  the  right  to 
possession  would  pot  accrue  until  such  title  had  passed. 
That  such  is  the  law  in  the  absence  of  any  express  statute 
upoi2  the  subject  is  conceded.  But  we  have  an  expreffi 
statutory  provision.  It  is  found  in  §519  of  the  Code  of 
Procedure,  which  is  in  the  following  language: 

^^The  purchaser  from  the  day  of  sale  until  a  resale  or 
redemption,  and  the  redemptioner  from  the  day  of  his  re- 
demption until  another  redemption,  shall  be  entitled  to  the 
possession  of  the  property  purchased  or  redeemed,  unless 
the  same  be  in  the  possession  of  a  tenant  holding  under  an 
unexpired  lease,  and  in  such  case  shall  be  entitled  to  re- 
ceive from  such  tenant  the  rents  or  the  value  of  the  use 
and  occupation  thereof  during  the  same  period.  ^  ^ 

And  under  it  we  must  hold  that  the  purchaser  is  en- 
titled to  possession  from  the  day  of  sale,  if  that  section 
applies  at  all  to  sales  made  upon  the  foreclosure  of  a  mort- 
gage. Its  language  is  too  explicit  to  allow  of  any  ooib 
struction  whatever.  Does  it  apply  to  foreclosure  sales? 
It  is  general  in  its  language,  and  the  chapter  as  a  part  of 
which  it  was  enacted,  in  the  Code  of  1881,  clearly  refers 
to  sales  under  mortgage  foreclosure  as  well  as  other  sales. 
And  there  is  nothing  in  the  nature  of  such  sales  which 
makes  such  a  provision  inapplicable  thereto  any  more 
than  to  other  sales  on  execution.  There  is  no  reason  why 
one  who  has  his  property  sold  upon  an  execution  should 
be  at  once  deprived  of  its  possession,  and  one  who  has  like 
property  sold  in  a  foreclosure  proceeding  should  be  allowed 


DEBENTURE  CORPORATION  v.  WARREN.  316 

June,  1894.]  Opinion  of  the  Conrt— Hoyt.  J. 

to  retain  possession  until  the  right  of  redemption  has  ex- 
pired. 

We  are  unable  to  agree  with  the  contention  of  the  re- 
spondents that  the  efiFect  of  the  passage  of  the  act  of  Feb- 
ruary 3,  1886,  the  substance  of  which  is  now  contained  in 
§613  of  the  Code  of  Procedure,  was  to  repeal  the  pro- 
visions of  said  §  619.  Before  the  enactment  of  that  statute 
there  was  little  need  of  the  aid  of  §619,  so  far  as  fore- 
closure sales  were  concerned,  but  that,  fact  is  not  suflScient 
to  authorize  us  to  hold  that  a  statute  general  in  its  terms, 
and  clearly  covering  one  class  of  cases,  is  repealed  by  an- 
other statute  which  brings  another  class  within  its  purview. 
In  our  opinion  the  purchaser  was  entitled  to  possession 
upon  demand  any  time  after  confirmation  of  the  sale,  upon 
presentation  5f  a  certificate  from  the  sheriff,  and  that  such 
being  his  right,  and  it  being  derived  solely  from  the  pro- 
cess of  the  court,  it  had  jurisdiction  to  entertain  a  proceed- 
ing in  the  original  action  by  which  such  rights  could  be 
secured. 

The  order  will  be  reveraed,  and  the  cause  remanded  with 
directions  to  overrule  the  demurrer  to  the  petition. 

Dunbar,  C.  J.,  and  Scott,  Anders  and  Stiles,  JJ., 
concur. 
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TNo.  1271.    Dedded  June  80,  UM.] 

Fabien  S.  Potvin,  Appellcmty    v.    The  Denny  Hotel 

Company,  Respondent. 

The  Cornell  University,  Respondents  v.  The  Denny 
Hotel  Company  et  aZ.^  DefencbmU^  Fabien  S.  Pot- 
vin et  al.^  Appellcmts.     (ConBolidated  cases.) 

mechanics'  LIKN8  —  ASSIGNMENT  OF  CLAIM  —  EFFECT  DPON  LIEK  — 

STIPULATION  AS  TO  PBIORITIE6. 

The  assignment  by  a  contractor  engaged  in  the  construcUon  ol 
a  building  of  his  claim  against  the  owners  thereof,  will  not  deprive 
him  of  the  right  to  claim  a  lien  upon  the  premises,  when  such  assign- 
ment has  been  given  merely  as  security  for  indebtedness  to  the 
assignee. 

In  a  suit  to  enforce  a  material  man's  lien  against  certain  premises, 
several  claimants  were  decreed  as  having  co-ordinate  rights  of  lien 
subject  to  a  certain  mortgage.  In  a  subsequent  suit  to  foreclose  the 
mortgage,  one  of  the  lien  claimants,  whose  rights  had  been  adjudi- 
cated in  the  former  suit,  introduced  in  evidence  a  stipulation  be- 
tween itself  and  the  mortgagee  showing  that  such  claimant's  lien 
was  entitled  to  priority.  Held,  That  the  amount  of  such  claim  iivonld 
be  deducted  from  the  sum  due  under  the  mortgage  and  placed  on 
the  same  footing  with  regard  to  prionty  of  payment  as  the  other 
lien  claims,  and  the  mortgagee  subrogated  to  the  rights  of  the 
claimant  holding  the  stipulation. 

Appeal  from  Superior  Courts  King  County. 

iStratton^  Lewis  cfe  GUman^  J.  J.  Easley^  Wiley  cj&  Bost- 
wicks  Wilshi/re  dk  de  Steiguei^  and  Blaine  cfe  De  Vries^ 
for  appellants: 

The  giving  and  acceptance  of  the  order  was  nothing  more 
than  the  pledge  of  a  chose  in  action,  and  Potvin  retained 
an  interest.  Hughes  v.  Johnson^  38  Ark.  285.  Potvin  was 
still  the  real  owner  of  the  claim  and  Dexter  Horton  &  Co., 
if  they  had  any  title  at  all,  had  only  a  special  interest. 
Union  Trust  Co.  v  Rigdon^  93  lU.  458;   Cartiss  v.  .JSetna 
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Life  Ins.  Co.,  27  Pac.  211;  Wheder  v.  Newbould,  16  N.  Y. 
398.  In  any  view  of  the  case  Potvin  still  had  a  valid  and 
substantial  interest  in  the  claim.  This  interest  he  was  en- 
titled to  protect  by  a  lien.  Germcm  Bwnk  v.  Scfdath,  59 
Iowa,  316;  Hawley  v.  Warde,  4  G.  Greene,  36;  JEchoardev. 
Derrickson,  28  N.  J.  Law,  39;  Bayard  v.  McOrcmy  1  III. 
App.  134;  Friedman  v.  Roderick,  20  111.  App.  022;  Gror 
harni  V.  Molt,  4  B.  Mon.  61 ;  Finch  v.  Bedding,  4  B.  Mon. 
87.  The  same  thing  has  been  decided  in  case  of  a  logger's 
lien.   71  Me.  113. 

An  assignment  in  fact  intended  for  collateral  security, 
whether  absolute  in  form  or  not,  is  not  such  an  assignment 
as  avoids  the  lien.  Carlton  v.  Buckner,  28  Ark.  ^^\  Chap- 
man  V.  Liggett,  41  Ark.  292;  HaUock  v.  Smith,  3  Barb. 
267;  White  v.  Williams,  1  Paige,  506;  Plowmam.  v.  Bid- 
die,  14  Ala.  169;   Cate  v.  Cate,  9  S.  W.  231. 

* 

Cole,  Beed  cfe  Dawes,  for  respondent  Cornell  University: 

The  principle  that  a  party  assigning  a  mechanic's  lien 
as  collateral  security  for  a  debt  cannot  bring  action  to  fore- 
close the  lien  until  he  has  first  got  his  claim  back  into  his 
hands  and  released  the  owner  from  liability  to  a  third 
party,  is  well  settled.  Palmer  v.  Uncos  Mining  Co.,  11 
Pac.  666;  2  Jones,  Liens,  §§  1509,  1532,  and  cases  cited  in 
note  8,  p.  415;  Teaz  v.  Chrystie,  2  Abb.  Pr.  114;  Morri- 
son V.  Steamboat  Laura,  40  Mo.  260;  Cox  v.  CoUes,  17  111. 
App.  603;  Clement  v.  Newton,! 9t  111.  427;  Skyrme  v.  Oc- 
cidental, etc.,  Co.,  8  Nev.  219. 

Burke,  Shepard  c&  Woods,  for  respondent  Denny  Hotel 
Company;  Weistli7ig  c&  Weistling,  for  respondent  Seattle 
Hardware  Company. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — On  July  2, 1889,  the  Denny  Hotel  Company, 
a  corporation  organized  and  existing  under  the  laws  of  this 
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state,  entered  into  a  contract  with  Fabien  S.  Potvin  for 
the  construction  of  a  hotel  building  on  certain  real  es- 
tate owned  by  said  company  in  the  city  of  Seattle.  Said 
contract  provided  that  for  the  erection  of  said  building  the 
contractor  should  receive  the  sum  of  $196,000,  to  be  paid 
in  installments  of  sixty  per  cent,  upon  the  amount  of  the 
estimate  made  by  the  architects  at  certain  stated  periods 
in  the  progress  of  the  erection  of  the  building.  The  con- 
tract also  provided  for  further  compensation  for  extra  labor 
and  materials  which  might  be  rendered  necessary  by 
changes  in  the  original  plans  and  specifications. 

During  the  pendency  of  the  work  a  controversy  aroee 
between  the  hotel  company  and  Potvin,  and  it  is  claimed 
that  the  hotel  company  refused  to  make  any  further  pay- 
ments upon  the  work,  or  allow  Potvin  to  proceed  there- 
with; whereby  he  was  compelled  to  abandon  it  before  the 
building  was  fully  completed.  Within  the  same  time  Pot- 
vin gave  to  Dexter  Horton  &  Co.,  a  corporation  engaged 
in  the  banking  business  at  Seattle,  the  following  order: 

''Seattle,  February  19,  1890. 
"  To  the  Denny  Hotel  Cmnpany  of  Seattle: 

"Please  pay  to  Dexter  Horton  &  Co.,  bankers,  whatever 
sums  of  money  or  payments  that  may  hereafter  be  due  to 
me  from  time  to  time  upon  my  contract  with  the  Denny 
Hotel  Company  of  Seattle  for  the  construction  of  what  is 
known  as  the  Denny  Hotel,  upon  blocks  46  and  60,  A.  A. 
Denny's  addition  to  the  town  (now  city)  of  Seattle,  and 
charge  such  payments  to  my  account ;  and  you  are  hereby 
authorized  and  requested  to  make  such  payments  to  Dexter 
Horton  &  Co.  and  charge  the  same  to  my  account  upon 
the  contract  aforesaid.  F.  S.  Potvin." 

The  Denny  Hotel  Company  accepted  this  order  in  writ- 
ing as  follows : 

"The  Denny  Hotel  Company  of  Seattle  hereby  accepts 
the  foregoing  order,  subject  to  all  the  conditions  and  limi- 
tations of  the  contract  of  the  Denny  Hotel  Company  of 
Seattle  with  said  F.  S.  Potvin,  and  upon  the  further  ex- 
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press  condition  that  in  thus  accepting  this  order  they  in 
no  manner  relinquish  or  release  the  said  Potvin  from  the 
obligations  of  said  contract  and  in  no  manner  vary  or  affect 
said  contract. 

The  Denny  Hotel  Company  of  Seattle, 

By  Thomas  Burke,  Vice  President. 

By  J.  D.  LowMAN.  Secretary. ' ' 

On  April  2,  1891,  and  within  the  statutory  time  after  Pot- 
yin  had  ceased  work  upon  the  building,  he  filed  for  record 
in  the  office  of  the  auditor  of  King  county  a  notice  of  lien, 
claiming  there  was  due  him  on  said  contract  the  sum  of 
$16ff,000.  This  included  a  claim  for  $52,000  for  extras. 
He  brought  an  action  to  foreclose  said  lien,  making  the 
Cornell  University  and  the  other  defendants  parties  to  the 
action. 

The  Cornell  University,  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  State  of  New  York,  had  in 
December,  1889,  made  a  loan  to  the  hotel  company  of  the 
sum  of  $100,000,  taking  its  promissory  notes  therefor 
secured  by  a  mortgage  on  the  real  estate  upon  which  the 
hotel  was  being  erected ;  and  thereafter  brought  an  action 
to  foreclose  the  mortgage,  making  Potvin  a  party  defend- 
ant thereto.  The  other  defendants  in  said  action,  except 
Dexter  Horton  &  Co. ,  were  subcontractors,  materialmen, 
laborers,  etc.,  who  had  filed  lien  notices  against  the  prop- 
erty. These  actions  were  thereafter  consolidated.  Dexter 
Horton  &  Co.,  on  motion  of  Potvin,  were  made  parties  de- 
fendant. 

The  Cornell  University  and  the  Denny  Hotel  Company 
answered  Potvin' s  complaint,  setting  out  the  foregoing 
order  and  acceptance,  and  claimed  thereby  that  Potvin  had 
waived  and  released  his  right  to  a  lien.  Dexter  Horton  & 
Co.  answered,  setting  up  that  this  order  was  given  as  col- 
lateral security  for  the  payment  by  Potvin  to  them  of  such 
sums  as  had  been  and  were  to  be  advanced  by  them  to 
Potvin  during  the  progress  of  the  building;  and  that  such 
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sums  as  were  paid  on  said  order  were  put  to  the  credit  of 
Potvin  in  their  bank,  and  he  was  allowed  to  check  against 
the  same,  the  order  being  held  as  collateral  security  there- 
for. Potvin,  however,  by  way  of  reply,  set  up  that  this 
order  was  not  intended  as  an  assignment  to  Dexter  Horton 
&  Co.  of  the  amount  due  him  from  the  Denny  Hotel  Com- 
pany; that  he  was  indebted  to  Dexter  Horton  &  Co.  in  a 
considerable  sum,  and  they,  desiring  to  have  a  check  upon 
his  expenditures,  required  him  to  give  said  order  so  that 
all  moneys  received  by  him  on  his  contract  should  pass 
through  the  bank,  and  that  thus  they  might  be  informed 
as  to  his  receipts  and  expenditures. 

The  cases  as  consolidated  came  on  for  trial  and  the  ho- 
tel company  and  the  Cornell  University  moved  to  dismiss 
Potvin' s  complaint  in  the  suit  brought  by  him  and  his 
cross-complaint  in  the  suit  brought  by  the  Cornell  Univer- 
sity, on  the  ground  that  the  facts  stated  in  the  answer  of 
Dexter  Horton  &  Co.  and  in  the  reply  of  Potvin  showed 
that  Potvin  had  waived  and  released  his  claim  of  lien 
against  the  premises  in  question.  This  motion  was  granted, 
and  Potvin  and  Dexter  Horton  &  Co.  appealed  therefrom. 

In  a  former  action  commenced  in  said  court  the  lien 
claim  of  Huttig  Brothers  Manufacturing  Company  was  es- 
tablished. To  this  action  the  Seattle  Hardware  Company 
was  made  a  party,  as  well  as  various  other  claimants.  The 
court  determined  the  priority  of  all  parties  to  the  action 
and  decreed  that  the  claims  of  Huttig  Brothers  Manufac- 
turing Company  and  the  Seattle  Hardware  Company  were 
co-ordinate ;  but  they  were  both  subject  and  subsequent  to 
the  mortgage  lien  of  the  Cornell  University.  On  an  ap- 
peal to  this  court  said  decree  was  affirmed.  6  Wash.  122 
(32  Pac.  1078).  These  liens  were  set  up  in  the  present 
action.  Upon  the  trial  of  the  case  the  Seattle  Hardware 
Company  introduced  in  evidence  a  stipulation  between  it 
and  the  Cornell  University  by  which  it  was  agreed  that 
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said  Hardware  Company  was  entitled  to  and  might  be 
awarded  priority  over  the  Cornell  University. »  Hiittig 
Brothers  Manufacturing  Company  objected  to  the  intro- 
duction of  said  stipulation.  Subsequently  the  Seattle  Hard- 
ware Company  was  permitted,  against  the  objection  of 
Huttig  Brothers  Manufacturing  Company,  to  introduce 
proof  that  the  materials  upon  which  its  claim  had  been  de- 
creed were  furnished  prior  to  the  time  that  the  mortgage 
was  executed  to  the  Cornell  University.  Upon  this  stipu- 
lation and  testimony  the  court  awarded  priority  to  the 
Seattle  Hardware  Company  over  the  claim  of  the  Cornell 
University  and  the  lien  claim  of  Huttig  Brothers  Manufac- 
turing Company,  from  which  said  last  company  appealed. 
In  the  original  suit  of  the  Seattle  Hardware  Company  in 
which  its  lien  was  established,  the  Cornell  University  was 
not  made  a  party. 

It  fs  contended  by  the  respondents  that  the  order  afore- 
said, given  by  Potvin  to  Dexter  Horton  &  Co. ,  was  an  as- 
signment of  his  claim  and  operated  to  defeat  the  right  to  a 
lien,  regardless  of  whether  it  was  given  as  security  or  other- 
wise; and  in  support  thereof  the  case  of  Dexter  Horton  dk 
Co.  V.  Sparkrrum,  2  Wash.  166  (25  Pac.  1070),  is  cited,  but 
we  are  unable  to  see  wherein  it  is  applicable.  In  that  ac- 
tion there  was  an  absolute  assignment  of  the  demand,  and 
the  assignee  undertook  to  claim  and  maintain  a  laborer's 
lien  thereon,  no  notice  or  claim  therefor  having  been  filed 
by  the  assignor  who  performed  the  labor.  Here  an  en- 
tirely different  question  is  presented.  We  are  satisfied  that 
the  order  in  question  was  in  effect  an  equitable  assignment 
of  the  claim  (3  Pom.  Eq.  Jur.,  §  1283);  and  it  is  immaterial 
for  the  purposes  of  this  case  whether  the  same  was  given 
for  the  purpose  alleged  by  Dexter  Horton  &  Co.  or  as 
claimed  by  Potvin,  for  under  either  theory  it  was  merely 
given  as  security.  We  know  of  no  reason  why  the  right 
to  a  lien  in  such  case  should  be  held  to  be  defeated.     At  the 

21  —  9  WA8H. 
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time  the  order  was  given,  the  claim  had  not  been  perfected 
so  that  a  lien  could  then  be  claimed,  and  to  hold  that  the 
same  could  not  be  assigned  for  the  purposes  of  security 
without  losing  the  right  to  a  lien  would  be  to  deprive  the 
contractor  of  the  benefit  of  the  demand  to  that  extent.  Its 
value  as  a  security  would  be  depreciated  if  the  right  to  a 
lien  became  lost  thereby;  and  it  would  force  the  alterna- 
tive upon  the  contractor  of  withholding  it  and  not  using  it 
for  any  such  purpose,  or  of  losing  his  right  to  a  lien  in 
case  he  did  so  use  it.  Although  this  order  operated  as  an 
assignment,  Potvin  was  still  interested  in  enforcing  the 
claim,  for  his  original  liability  to  Dexter  Horton  &  Co.  was 
not  extinguished  by  the  giving  of  the  order.  If  the  amount 
called  for  was  paid,  then  his  indebtedness  to  them  was  dis- 
charged to  that  extent;  but  if  not  paid,  he  was  liable  for 
the  full  amount.  Clearly  he  should  be  allowed  to  protect, 
preserve  and  enforce  the  security,  even  though  Dexter  Hor- 
ton &  Co.  are  entitled  to  receive  the  money  and  apply  it 
upon  his  indebtedness. 

As  to  the  further  question  raised  by  the  appeal  of  Hut- 
tig  Brothers  Manufacturing  Company,  we  think  the  decree 
was  erroneous.  The  priorities  of  these  claims  were  directly 
involved  in  the  former  suit,  and  the  fact  that  the  Seattle 
Hardware  Company  did  not  in  said  action  undertake  to 
avail  itself  of  its  right  to  a  priority  and  introduce  its  proof 
which  it  introduced  in  this  action,  does  not  alter  the  situa- 
tion, for  it  ought  to  have  done  so  then  if  it  intended  to  as- 
sert and  insist  upon  any  such  right. 

The  Cornell  University  claims  that  if  this  view  is  adopted 
the  stipulation  should  be  set  aside.  But  we  do  not  so  view 
it.  It  is  immaterial  to  it  whether  the  amount  it  has  stipu- 
lated should  be  adjudged  prior  to  its  claim  is  paid  to  the 
Seattle  Hardware  Company,  or  is  apportioned  to  said  com- 
pany and  the  other  claimants.  The  result  is  the  same  to 
the  Cornell  University.     Consequently  we  are  of  the  opin- 
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ion  that  the  stipulation  should  be  given  force  to  the  extent 
of  awarding  priority  to  the  lien  claimants  aforesaid  to  the 
extent  of  the  sum  stipulated,  but  that  the  same  should  be 
apportioned  between  the  Seattle  Hardware  Company  and 
the  other  lien  claimants  in  proportion  to  their  respective 
claims  as  established  in  said  former  actions. 
Reversed. 

Dunbar,  C.  J. ,  and  Anders  and  Stiles,  JJ.  ,  concur. 
HoYT,  J. ,  not  sitting. 

OPINION  ON  RE-HEARING. 

Scott,  J. — This  cause  is  before  us  for  a  re-hearing  upon 
the  petition  of  the  Seattle  Hardware  Company,  asking  that 
the  judgment  heretofore  rendered  in  this  court  be  modified 
so  as  to  award  its  claim  priority  over  the  Cornell  Univer- 
sity's mortgage,  according  to  a  stipulation  which  had  been 
entered  into  between  said  parties. 

In  considering  this  matter  before,  we  held  that,  as  the 
decree  rendered  in  the  former  action  had  settled  the  prior- 
ities of  the  various  lien  claimants,  and  established  them 
upon  an  equal  footing,  it  was  incompetent  for  the  univer- 
sity and  the  Seattle  Hardware  Company  to  stipulate  that 
said  claim  should  be  entitled  to  priority  over  the  others. 
We  are  still  of  the  opinion  that  this  could  not  be  done  to 
the  prejudice  of  the  other  lien  claimants.  But  we  also 
think,  upon  further  considering  the  matter,  that  the  effect 
intended  should  be  given  to  the  stipulation ;  and  notwith- 
standing the  fact  that  the  priorities  of  these  claims  had 
been  settled  by  the  decree  aforesaid,  the  Cornell  Univer- 
sity, if  it  saw  fit,  could  have  paid  off  any  one  or  more  of 
them  and  have  taken  an  assignment  thereof,  and  have  been 
substituted  to  the  rights  of  the  assignor.  As  said  company 
thereafter  stipulated  that  the  claim  of  the  Seattle  Hard- 
ware Company  was  entitled  to  priority  over  its  mortgage 
claim,  we  are  inclined  to  think  that  the  matter  should  be 
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regarded  as  upon  the  same  f  ootiDg  as  if  it  had  paid  or  pur- 
chased the  claim  directly. 

We  do  not  find  the  stipulation  in  question  in  the  files  of 
this  court,  but  it  is  conceded  by  all  parties  that  one  was 
entered  into,  and  the  matter  has  been  submitted  as  though 
it  were  before  us.  We  are  not  entirely  certain  as  to  what 
the  terms  of  the  stipulation  were;  whether  said  Seattle 
Hardware  Company's  claim  was  to  be  paid  in  full,  or 
•  whether  provision  was  made  for  priority  to  the  extent  of  a 
certain  specified  amount;  therefore,  in  modifying  the  judg- 
ment heretofore  rendered,  we  shall  make  the  following 
order,  viz.: 

That  the  Seattle  Hardware  Company  is  entitled  to  have 
its  claim  paid  to  the  extent  of  the  amount  stipulated,  prior 
to  any  payment  to  the  Cornell  University  on  account  of 
its  mortgage  claim;  and  that  the  amount  of  such  payment 
shall  be  deducted  from  the  mortgage  claim  of  the  univer- 
sity, and  placed  upon  the  same  footing  with  regard  to 
priority  of  payment  as  the  claims  of  Huttig  Brothers  Manu- 
facturing Company  and  the  other  lien  claimants;  and  that 
the  Cornell  University,  to  the  extent  of  such  payment, 
shall  be  substituted  to  the  rights  of  the  Seattle  Hardware 
Company  as  originally  established. 

In  this  way  effect  is  given  to  the  stipulation  according 
to  the  intent  of  the  parties,  and  the  rights  of  none  of  the 
other  lien  claimants  are  in  any  wise  prejudiced.^ 

Dunbar,  C.  J.,  and  Anders  and  Stiles,  JJ.,  concur. 

HoYi\  J.,  not  sitting. 
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[No.  1341.    Decided  June 30, 1894.] 

John  Notes,  Respondent^  v.  J.   H.   Loughead   et  al.^ 

Appellants, 

PRACTICE  IN  CIVIL  CASES  — STRIKING  ANSWER —  LANDLORD  AND 
TENANT — TENANCY  — ACTION  UPON  INDEMNITY  BOND  FOR  RENT 
—  PLEADINO. 

The  action  of  the  trial  court  in  striking  an  answer  from  the  files 
and  giving  judgment  on  the  pleadings,  for  the  reason  that  the  an- 
swer had  been  once  ruled  as  demurrable  and  had  been  again  tiled 
after  the  sustaining  of  a  demurrer  to  an  amended  answer,  will  not 
be  disturbed,  although  such  procedure  may  not  be  strictly  regular. 

In  an  action  for  breach  of  the  covenant  in  a  bond  to  pay  rental 
for  certain  premises  as  provided  in  a  lease  between  the  plaintiff 
and  the  principal  in  the  bond,  the  lease  and  bond  reciting  that  the 
tenancy  should  be  for  a  term  of  live  years  commencing  upon  the 
completion  of  the  building,  about  the  15th  of  March,  1890,  an  answer 
does  not  state  sufficient  facts  to  constitute  a  defense  when  it  alleges 
that  the  place  rented  was  not  completed  and  delivered  within  said 
15th  day  of  March,  and  counterclairaing  damages  upon  such  alleged 
breach  of  contract. 

A  lease  of  a  building  in  course  of  construction,  for  a  term  of  five 
years  after  its  completion  on  or  about  a  certain  date,  the  dates  for 
the  beginning  and  ending  of  the  lease  being  left  unfilled,  must  be 
presumed  as  a  lease  for  the  term  of  five  years  dating  from  the  com- 
pletion of  the  building. 

Appeal  from  Superior  Courts  King  County, 

Action  by  John  Noyes  against  J.  H.  Loughead,  J.  C. 
Nixon,  J.  L.  Kahaley  and  H.  H.  Burnett,  upon  a  bond 
conditioned  for  the  payment  of  the  rental  of  certain  prem- 
ises in  the  city  of  Seattle.  The  lease  of  the  premises  con- 
tained the  following  provision : 

^^Said  parties  of  the  first  part  do  by  these  presents  lease 
and  demise  unto  the  party  of  the  second  part,  and  the 
party  of  the  second  part  hereby  does  hire  and  take  from 
the  parties  of  the  first  part,  all  of  that  double  basement, 
four  story  brick  building,  etc.,  said  building  being  now 
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under  course  of  construetioa  upon  said  lots  [description] 
by  the  said  John  Noyes  under  contract  with  Hetherington, 
Clements  &  Co.,  architects,  and  to  be  completed  on  or 
about  the  16th  day  of  March,  1890." 

The  condition  of  the  bond  was  as  follows : 

^'The  condition  of  this  above  obligation  is  such,  that  if 
the  said  J.  H.  Longhead  shall  well  and  truly  pay,  or  cause 
to  be  paid  unto  the  said  John  Noyes  the  monthly  rental  of 
two  thousand  one  hundred  dollai*s  ($2,100.00)  in  gold  coin 
of  the  United  States  of  America,  monthly  in  advance,  on 
the  fifteenth  day  of  each  and  every  month  according  to  the 
terms  and  conditions  of  a  certain  lease,  hereinafter  named, 

during  the  term  of  two  years  from  the of A.  D. 

1890,  the  day  of  the  completion  of  that  certain  dovble  bas^ 
nient  and  four  story  brick  building  upon  lota  three  (J)  and 
(6)  171  block  ''u4"  in  the  plat  of  an  addition  to  the  toum^ 
now  city^  of  Seattle  as  laid  off  by  A,  A,  Denny^  in  King 
county,  Washington,  now  under  construction  by  the  said 
John  Noyes  and  leased  by  the  said  John  Noyes  and  wife 
to  the  said  J.  H.  Longhead  and  by  the  said  J.  H.  Loug- 
head  hired  and  taken  from  the  said  John  Noyes  by  in- 
denture of  lease  bearing  date  the  tenth  day  of  December, 
A.  D.  1889,  and  running  for  the  term  of  five  years  from, 
the  day  of  the  completion  of  said  building  with  the  prtvi- 
lege  given  said  J.  H.  Longhead  of  being  preferred  at  same 
rental  price  over  others,  for  the  term  of  five  years  addi- 
tional, said  building  being  for  hotel  purposes  and  said  rent 
being  rent  reserved  for  the  said  building,  then  this  obliga- 
tion to  be  void,  otherwise  to  remain  in  full  force  and  ef- 
fect." 

The  building  was  completed  about  August  1,  1890,  at 

which  time  defendant  Longhead  went  into  possession. 

Stratton^  Lewis  cfe  Gilraan^  and  Smith  i6  LitteU  (^Jtmiw 
Rochester^  of  counsel),  for  appellants. 

Strudioick  cfe  Peters^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — In  the  cause  in  which  this  appeal  was  prose- 
cuted, the  defendants  filed  an  amended  .answer,  which  was 
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challeoged  by  demurrer  and  held  insuflScient  After  this 
they  filed  their  second  amended  answer,  setting  up  sub- 
stantially the  same  defense  as  in  the  first  one.  Thereupon 
respondent  moved  the  court  to  strike  it  from  the  files,  and 
for  judgment  on  the  pleadings  for  want  of  an  answer. 
Motions  of  this  kind,  under  the  circumstances  of  this  case, 
are  not  directly  recognized  by  our  statute,  and  the  practice 
of  intei*posing  them  should  not  be  encouraged,  as  there  is 
usually  a  more  orderly  way  to  reach  defects  in  pleadings, 
and  one  which  will  better  preserve  the  right  of  amendment 
so  liberally  provided  for  in  our  code.  But  where  a  party, 
having  just  had  a  ruling  that  certain  facts  constituted  no 
defense,  comes  again  into  court  relying  upon  an  answer 
setting  up  only  the  same  facts,  he  cannot  complain  if  the 
court  strikes  it  from  the  files  and  proceeds  to  judgment  as 
though  no  answer  had  been  filed.  And  since  that  is  sub- 
stantially what  was  done  in  this  case,  we  are  not  disposed 
to  disturb  the  action  of  the  court  in  that  regard. 

The  other  question  presented  by  the  appeal  is  as  to  the 
sufficiency  of  the  answer  as  to  which  the  court  sustained 
the  demurrer,  and  this  must  depend  entirely  upon  the  con- 
struction to  be  given  the  bond  upon  which  the  action  was 
brought,  and  the  lease  referred  to  therein.  If,  construing 
these  two  instruments  together,  it  appears  that  it  was  in 
the  contemplation  of  the  parties  at  the  time  the  bond  in 
question  was  given  that  the  lease  was  for  five  years,  com- 
mencing on  the  15th  day  of  March,  the  facts  alleged  in  the 
answer  constituted  a  defense  to  the  action.  If,  however, 
the  construction  of  these  instruments  establishes  the  fact 
that  it  was  intended  that  the  lease  was  to  be  for  a  period 
of  five  years  from  the  time  the  building  was  completed, 
the  facts  set  out  were  not  sufficient.  The  bond  refers  to 
the  lease,  and  to  the  rent  to  grow  due  thereunder.  The 
provisions  of  the  lease,  so  far  as  this  question  is  concerned. 
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provide  substantially  that  the  party  of  the  first  part  leases 
to  the  party  of  the  second  part  the  building  in  question 
for  the  period  of  five  years,  said  building  being  now  under 
course  of  construction  upon  certain  lots  by  the  said  plaintiff 
under  contract  with  Hetherington,  Clements  &  Co. ,  archi- 
tects, and  to  be  completed  on  or  about  the  15th  day  of 
March,  1890. 

It  is  contended  on  the  part  of  the  appellants  that  the 
statement  that  it  was  to  be  completed  on  or  about  the  15th 
day  of  March,  1 890,  was  the  fixing  of  a  definite  day  when  the 
lease  should  commence,  and  that  if  the  building  was  not 
finished  at  that  time  the  lease  would  be  ineffectual.  It  is 
doubtful  whether  this  would  be  taken  to  have  been  the  in- 
tention of  the  parties  if  there  was  nothing  else  in  the  lease, 
or  in  the  bond  which  was  executed  in  connection  therewith, 
which  could  aid  in  determining  such  intention.  It  might 
well  be  held  that  this  clause  was  inserted  by  way  of  de- 
scription of  the  building,  and  to  show  that  under  the  con- 
tract for  its  construction  it  was  to  be  completed  on  a  cer- 
tain day.  This  would  be  more  reasonable  than  to  hold  it 
to  have  been  a  covenant  on  the  part  of  the  lessor  that  the 
building  would  be  ready  for  occupancy  on  that  date,  and 
that  if  it  was  not,  he  would  respond  in  damages.  There  are, 
however,  other  expressions  in  the  lease  and  bond  which 
furaish  material  aid  in  arriving  at  the  intention  of  the  par- 
ties. The  lease  is  for  the  definite  term  of  five  years,  but 
is  by  its  terms  to  commence  on  a  blank  date,  and  end  on  h 
blank  date.  Though  the  terms  of  the  lease  are  referred  to 
in  the  bond  quite  fully  it  is  nowhere  referred  to  as  com- 
mencing on  a  certain  date,  but  is  always  spoken  of  as  com- 
mencing upon  the  completion  of  the  building,  and  ending 
five  years  from  that  time.  In  our  opinion  the  lower  court 
rightly  construed  the  lease  as  being  one  to  commence  upon 
the  completion  of  the  building  rather  than  upon  any  oer- 
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tain  day,  and  this  being  so,  the  facts  set  up  in  the  amended 
answer  constituted  no  defense. 
The  judgment  will  be  affirmed. 

Stiles,  Scott  and  Anders,  JJ.  ,  concur. 

Dunbar,  C.  J.  (dissenting). — I  think  the  answer  shows 
that  there  was  such  a  variation  of  the  terms  of  the  contract 
that  the  sui*eties  were  released,  and  the  motion  for  judg- 
ment should  have  been  denied.  I  am,  therefore,  compelled 
to  dissent. 


[No.  13S0.    Decided  June  90, 1894.] 

The  State  of  Washington,  Respondent^  v.  Matt  Reis  et 

al.y  Appellants, 

grand   LAKCENY  —  SUFFICIENCY  OF  EVIDENCE. 

In  a  prosecution  upon  an  information  charf^ing  grand  larceny, 
the  evidence  is  sufficient  to  uphold  a  conviction,  when  it  appears 
that  the  defendants,  while  pretending  to  play  a  game  at  cards, 
snatched  the  money  of  the  prosecuting  witness,  claiming  that  it  had 
been  won  by  gambling. 

Appeal  Jrom  Superior  Court,  Kiiig  County, 

James  Hamilton  Le^ois^  and  G,  D,  Farwell,  for  appel- 
lants. 

John  F.  Miller,  Prosecuting  Attorney,  and  A,  G,  Mc- 
Bride,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — Appellants  were  accused  by  information  of 
the  crime  of  grand  larceny.  The  information  was  in  the 
usual  form,  and  we  find  no  valid  objection  to  it.  Nor  do 
we  conceive  that  counsel  for  appellants,  although  much  of 
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their  argument  in  the  brief  is  devoted  to  the  insufficiency 
of  the  information,  really  expect  relief  on  that  ground. 
The  actual  objection  is  that  the  case  against  appellants,  as 
proven,  is  at  variance  with  the  one  pleaded  against  them  id 
the  information.  But  this  again  arises  out  of  the  failure  of 
the  defense  to  appreciate  that  it  was  upon  the  testimony  of 
the  prosecuting  witness  Bunce  that  the  appellants  were 
convicted,  and  not  upon  that  of  the  defendants  or  of  those 
witnesses  who  heard  him  say  that  his  loss  occurred  because 
defendants  did  not  play  fairly  at  cards.  Upon  Bunce^s 
testimony  as  clear  a  case  of  larceny  was  made  out  as  the 
books  report;  and  the  after  conduct  of  the  defendants 
strongly  tended  to  corroborate  his  version  of  the  story. 
But  it  was  not  necessary  to  write  into  the  information  the 
probative  facts  of  this  larceny,  viz.,  the  conspiracy  of  de- 
fendants to  cheat  and  swindle  Bunce  while  pretending  to 
play  at  a  game  at  cards,  the  snatching  of  Bunce^s  money  oat 
of  his  hand  by  Reis,  and  the  latter^  s  instantly  handing  it 
over  to  Rauscbman,  on  the  pretense  that  it  had  been  won 
on  a  bet.  No  common  law  offense  need  be  charged  in  that 
way,  nor  need  it  be  charged  in  any  other  way  than  as  re- 
quired by  statute.  The  ultimate  fact  was  that  appellants 
took,  stole  and  carried  away  Bunce's  money.  The  evidence 
overflowed  with  sufficiency. 

There  seem  to  be  no  further  objections  which  are  sus- 
tained by  exceptions  in  the  record,  and  the  judgment  is  af- 
firmed. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Andebs,  JJ., 
concur. 
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[No.  1192.    Decided  July  8, 18M.] 

Mary  Beboman,  Re&pondent^  v.  John  A.  Shoudy  et  cd. , 

EVIDENCE  —  REFRESHING  MEMORY  —  READING  FROM  MEMORANDUM. 

In  an  action  to  recover  the  valae  of  a  trunk  and  its  contents, 
ivhich  bad  been  stored  with  a  warehouseman,  it  is  inadmissible  for 
the  plain tifif,  in  testifying  to  the  contents  of  the  trunk  and  their 
value,  to  read  from  a  memorandum  describing  its  contents,  which 
had  been  prepared  by  her  seven  months  subsequent  to  the  deposit 
of  the  trunk  in  the  warehouse. 

Appeal  from,  Superior  Courts  King  County, 

Alien  <6  Powell^  for  appellants. 
Turner  <fe  McChctcheon^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  This  was  an  action  instituted  by  re- 
spondent against  the  appellants  to  recover  the  value  of  a 
certain  trunk,  and  its  contents,  which  was  stored  with  ap- 
pellants, who  were  warehousemen.  The  trunk  remaining 
in  storage  for  such  a  time  as  was  regarded  by  the  appel- 
lants as  unreasonable,  it  was  sold  for  storage  charges. 

It  appeared  upon  the  trial  that  at  the  time  of  receiving 
the  trunk  the  appellants  gave  to  the  respondent  the  follow- 
ing receipt : 

''No.  421.       Shoudy  Bros.  &  Co.      Storage  Receipt. 

Seattle,  Wash.,  April  23,  1891. 
''Received  in  store  from  M.  Bergman  the  following  de- 
scribed property,  subject  to  his  order  upon  surrender  of 
this  receipt  and  payment  of  charges,  on  the  condition  that 
Shoudy  Bros.  &  Co.  shall  not  be  liable  for  loss  by  fire  or 
any  extraordinary  act  of  the  elements,  nor  for  damage  by 
rats,  mice,  moths  or  any  other  vermin,  nor  from  frost, 
riot,  insurrection  or  war.  Rates  of  storage .  50  per  month. 
1  trunk,  (marked)  original." 
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In  testifying  to  the  contents  of  the  trunk  and  the  value 
of  such  contents,  the  plaintiff  was  permitted,  over  the  de- 
fendant's objection,  to  use  and  testify  from  a  certain  mem- 
'  orandum  which  purported  to  contain  a  list  of  the  several 
articles  contained  in  the  trunk,  with  their  respective  values; 
which  memorandum  was  made  on  the  29th  day  of  Novem- 
ber, 1891,  after  she  had  inspected  the  contents  of  the  truak 
subsequent  to  the  sale.  We  think  there  is  no  substantial 
merit  in  the  fii*st  and  second  assignments  of  error  by  appel- 
lants, but  are  satisfied  that  the  third  assignment  is  merito- 
rious, and  that  the  court  should  not  have  permitted  the 
plaintiff  to  use  the  memorandum  in  testifying.  The  state- 
ment of  facts  shows  that  the  trunk  was  deposited  on  April 
23,  1891,  and  the  memorandum  was  not  made  out  until 
November  29th  following.  Hence  it  will  be  seen  that  it 
was  over  seven  months  from  the  time  the  trunk  was  depos- 
ited and  was  in  the  possession  of  the  respondent  before  the 
memorandum  was  made;  and  was  in  no  sense  a  memoran- 
dum from  which  the  witness  could  I'efresh  her  mind  con- 
cerning what  the  contents  of  the  trunk  were,  or  the  value 
of  the  contents,  at  the  time  it  was  deposited.  A  memoran- 
dum of  this  kind  appeals  to  the  mind  of  the  jury  as  being 
something  i*eliable,  and  if  a  witness  after  so  great  a  length 
of  time  is  allowed  to  introduce  this  character  of  testimony 
it  is  very  liable  to  prejudice  the  minds  of  the  jurors.  The 
general  rule  is  that  a  witness  may,  while  under  examina- 
tion, refresh  his  memory  by  referring  to  any  writing  made 
by  himself  at  the  time  of  the  transaction  concerning  which 
he  is  questioned,  or  so  soon  afterwards  that  it  will  reason- 
ably appear  that  the  transaction  was  fresh  in  his  memory. 
Beynolds'  Stephen  on  Evidence,  p.  189.  The  circumstances 
as  testified  to  by  the  respondent  show  that  the  memoran- 
dum in  this  case  did  not  fall  within  this  rule.  Such  being 
the  case,  the  memorandum  should  not  have  been  brought 
to  bear  upon  the  jury. 
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For  the  error  committed  in  this  respect  the  cause  must 
be  reversed  and  a  new  trial  granted. 

Anders,  Hoyt,  Stiles  and  Scott,  JJ.,  concur. 


[No.  1220.    Decided  July  7,  18M.] 

Charles  A.  Waite  et  al.^  Appellants^  v.  F.  W.  Stroud, 

Respondent, 

bill  of  exceptions  —  sufficiency. 

Where  a  bill  of  exceptions  does  not  make  a  record  of  what  act- 
ually happened  upon  the  trial  of  the  cause,  but  of  what  occurred 
on  the  hearing  of  the  motion  for  a  new  trial,  it  is  not  entitled  to 
consideration  by  the  appellate  court. 

Appeal  from  Superior  Courts  King  County. 

Mealier  ck  Rawson^  for  appellants. 
Z.  Hidsether^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  appeal  in  this  case  is  based  entirely 
uxx)n  certain  alleged  misconduct  of  the  judge  who  presided 
at  the  trial,  in  making  comments  of  the  class  prohibited 
by  §16,  art.  4  of  the  constitution.  To  present  their 
grievance  to  this  court  appellants  have  had  certified  up  the 
pleadings,  verdict,  notice  of  motion  for  a  new  trial,  order 
denying  the  motion,  and  their  bill  of  exceptions. 

The  only  ground  of  the  motion  for  a  new  trial  which 
has  any  relevancy  here  was : 

"Irregularity  in  the  proceedings  of  the  court,  and  abuse 
of  discretion,  by  which  plaintiffs  were  prevented  from  hav- 
ing a  fair  trial.  ^ ' 

The  notice  stated  that  the  motion  as  to  this  ground 
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would  be  made  upon  affidavits  thereafter  to  be  filed  and 
served  upon  defendant's  counsel;  but  there  are  no  such 
affidavits  in  the  record. 

The  motion  was  denied,  and  thereupon  the  plaintiffs 
procured  the  judge  to  sign  what  purports  to  be  a  bill  of 
exceptions  to  the  denial  of  the  motion.  The  bill,  after  the 
title  of  the  cause,  reads  thus : 

^'Now  come  the  plaintiffs  in  the  above  entitled  case  by 
their  attorneys,  and  present  the  following  bill  of  excep- 
tions : 

1.  The  plaintiffs  except  to  the  ruling  of  the  court  in 
denying  the  plaintiffs'  motion  for  a  new  trial  on  the  ground 
of  irregularity  on  the  part  of  the  court  in  commenting  on 
the  evidence  introduced  in  the  case,  in  the  presence  of  the 
jury,  as  follows:" 

Here  follow  three  separate  paragraphs,  enclosed  in  quo- 
tation marks,  containing  what  counsel  here  affirm  was 
actual  language  of  the  judge  occurring  at  the  trial,  upon 
inspection  of  which  we  should  reverse  the  case.  But,  al- 
though the  judge  signed  the  bill,  it  is  plain  to  the  reader  of 
it  that  it  affirms  nothing  but  that  there  was  an  exception  to 
the  refusal  on  the  ground  specified  —  not  that  the  ground 
existed  by  reason  of  the  judge's  having  used  any  such  lan- 
guage. 

The  order  denying  the  motion  was  followed  by  the 
words :  ^^To  which  due  exception  is  taken,  and  an  excep- 
tion allowed,"  which  was  all  that  was  necessary  by  way 
of  exception  to  the  action  of  the  court  in  that  particular. 

The  trouble  about  the  matter  is  that  the  bill  does  not 
purport  to  make  a  record  of  what  happened  at  the  trial, 
which  might  be  a  sufficient  ground  for  a  new  trial,  but  of 
what  occurred  on  the  hearing  of  the  motion ;  and  there  is, 
therefore,  nothing  before  us  showing  any  such  irregulari- 
ties as  those  claimed.  It  would  appear,  also,  that  in  sign- 
ing the  bill  the  judge  was  protesting  that  he  had  not  used 
the  language  imputed  to  him,  for  he  added  to  his  signature 
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the  following:  ^^ There  being  no  admission  by  reason 
hereby  that  the  court  used  any  such  language  as  attributed 
in  first  exception. ' '  Counsel  strenuously  urge  that  this  res- 
ervation should  not  be  regarded ;  but  whether  it  be  or  not 
does  not  change  the  result,  since  the  bill  does  not,  either 
precisely  or  in  substance,  pretend  to  aver  that  the  objec- 
tionable words  were  made  use  of. 

'  The  bill  should  have  been  framed  so  that  it  would  af- 
firmatively state  that  such  and  such  things  did  occur  at  cer- 
tain stages  of  the  trial,  and  in  that  form  should  have  been 
presented  to  the  judge  for  his  allowance.  If  he  signed  it 
it  would  go  into  the  record  as  part  of  the  history  of  the 
trial;  but  if  he  refused  to  sign  it,  because  he  did  not  admit 
its  truth,  this  court  alone  had  power  to  settle  the  matter. 
Code  Proc.,  §395.  What  he  did  certify  referred  only  to 
the  history  of  the  motion  for  a  new  trial.  He  said  he  did 
refuse  to  grant  a  new  trial,  on  the  grounds  specified,  and 
then  went  farther  than  was  necessary  and  declared  that  he 
did  not  admit  that  any  such  grounds  existed.  It  would 
not  have  been  error  if  he  had  refused  to  sign  the  bill  at 
all,  since  the  only  exception  necessary  was  noted  in  the 
order,  which  he  had  already  signed. 
Judgment  affirmed. 

HoYT  and  Anders,  JJ.  ,  concur. 

Scorr,  J. ,  concurs  in  the  result. 

Dunbar,  C.  J.  —  I  think  the  bill  of  exceptions  was  all 
that  was  required  by  the  law,  and,  as  in  my  judgment  the 
judge  plainly  violated  the  provisions  of  the  constitution 
prohibiting  judges  from  commenting  on  facts,  the  judg- 
ment should  be  reversed. 
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[No.  1375.    Decided  July  7, 18M.] 

The  State  of  Washington,  on  the  relation  of  Charles  Be- 
path^  Respondent^  v.  William  Caldwell  et  al. ,  Appd- 
lants. 

STATUTES  —  AMENDMENT  —  REPEAL  BY  IMPLICATION  —  CONSTITL'- 
TIONAL  LAW--  RIGHT  TO  SPEEDY  TRIAL. 

The  amendment  of  §  772,  Code  1881  (§  1369,  Code  Proc).  did  not 
operate  to  work  an  amendment  or  repeal  of  §777,  Code  1881  (§1874, 
Code  Proc),  although  the  latter  section  was  dependent  in  its  subject 
matter  upon  the  provisions  of  §772.  ^ 

The  amendment  of  one  section  of  a  code  will  not  work  an  amend- 
ment or  repeal  of  another  independent  section,  although  the  latter 
may,  by  its  terms,  be  in  the  nature  of  a  proviso  to  the  section 
amended. 

Section  1374,  Code  Proc,  providing  that  the  discharge  of  an  ac- 
cused person  for  want  of  a  speedy  trial  shall  not  be  a  bar  to  a  further 
prosecution  does  not  violate  the  constitutional  guaranty  to  the  ac- 
cused in  criminal  prosecutions  of  a  speedy  public  trial. 

Appeal  from  Superior  Courts  King  County. 

John  F,  Miller^  Prosecuting  Attorney,  and  S.  H.  Piles^ 
for  appellants. 

Wil^  c6  Boatioirk^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J.  —  This  is  an  appeal  from  an  order  prohibiting 
defendants  from  further  proceeding  in  the  prosecution  of 
the  relator  for  forgery. 

The  following  is  an  extract  from  the  brief  of  the  relator: 

^ '  Relator  was  discharged  and  an  indictment  against  him 
for  felony  dismissed  by  the  superior  court  of  King  county 
aforesaid,  under  the  provisions  of  §  1369  of  2d  Hill's 
Statutes  and  Codes  and  §  22  of  the  declaration  of  rights  in 
our  constitution,  because  without  fault  of  his  own  or  other 
cause  and  notwithstanding  his  repeated  demands  thereof. 
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he  was  deprived  of  his  right  to  a  speedy  trial  within  sixty 
days  by  the  acts  of  the  prosecuting  attorney.  It  must  be 
conceded  that  if  §  1374,  2d  Hill,  providing  that  such  a 
discharge  is  not  a  bar  to  a  further  prosecution  for  the  same 
alleged  felony,  is  (first)  a  subsisting  law  and  (second)  con- 
stitutional, the  demurrer  should  have  been  sustained." 

From  this  it  will  be  seen  that  but  a  single  question  is 
presented  for  our  decision,  and  that  is  as  to  whether  or  not 
said  §  1374  is  in  force.  This  section  was  in  the  Code  of 
1881  as  §  777  and  in  the  same  chapter  was  §  772  which 
provided  as  follows: 

''If  a  defendant  indicted  for  an  offense,  whose  trial  has 
not  been  postponed  upon  his  application,  be  not  brought  to 
trial  at  the  next  regular  term  of  the  court  in  which  the 
indictment  is  triable  after  the  same  is  found,  the  court  must 
order  it  to  t 
be  shown." 


order  it  to  be  dismissed  unless  good  cause  to  the  contrarv 


In  1891  (Laws  1891,  p.  64,  §  94),  said  §  772  was 
amended  to  read  as  follows: 

"If  a  defendant  indicted  or  informed  against  for  an 
offense,  whose  trial  has  not  been  postponed  upon  his  appli- 
cation, be  not  brought  to  trial  within  sixty  days  after  the 
indictment  is  found  or  the  information  filed,  the  court  must 
order  it  to  be  dismissed,  unless  good  cause  to  the  contrary 
be  shown." 

It  is  claimed  on  the  part  of  the  relator  that  the  effect  of 
so  amending  this  section  was  to  repeal  said  §  777.  His 
contention  is  that  the  last  named  section  was  but  a  proviso 
to  other  sections  in  the  chapter,  among  which  was  §  772, 
and  that  for  that  reason  when  §  772  was  amended  and  in 
the  amended  section  this  provision  was  omitted,  the  effect 
was  to  repeal  it,  the  same  as  if,  instead  of  having  been  an 
independent  section,  it  had  been  attached  to  the  section 
amended  as  a  proviso.  That  the  amendment  of  a  section 
repeals  the  amended  one  is  evident,  but  it  does  not  follow 
that  an  independent  section,  even  though  its  force  depends 
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upon  the  amended  one,  will  be  thas  affected  by  the  amend- 
ment. Under  the  provisions  of  our  constitution  a  section 
can  be  amended  only  by  its  reenactment,  and,  for  the  pur- 
poses of  giving  these  provisions  force,  the  division  into  sec- 
tions in  the  act  of  which  the  section  to  be  amended  forms 
a  part  must  not  be  overlooked.  If  the  amendment  of  a  sec- 
tion under  such  constitutional  provisions  should  be  held  to 
have  the  effect  contended  for  by  relator,  the  necessary  re- 
sult would  be  that  the  legislature  would  often  amend  a  sec- 
tion in  such  a  manner  as  to  affect  other  sections,  in  form 
independent,  of  which  the  legislature  took  no  notice  and 
which  it  had  no  intention  to  change  by  the  enactment  of 
the  amendatory  section.  Sec.  777  was  more  than  a  pro- 
viso to  the  other  sections  of  the  chapter,  though  its  legal 
effect  may  have  depended  to  some  extent  upon  their  pro- 
visions. It  was  in  form  an  independent  section  containing 
a  direct  and  affirmative  enactment,  referring,  it  is  true, 
to  the  former  sections,  but  only  in  the  same  manner  that 
any  independent  section  may  properly  refer  to  those  pre- 
ceding it.  But  even  if  its  legal  effect  was  that  of  a  pro- 
viso to  the  other  sections  only,  yet  its  character  as  an  in- 
dependent section  would  prevent  its  being  repealed  by  the 
amendment  of  one  of  those  to  which  it  was  such  proviso. 
The  amended  section  would  take  the  place  in  the  chapter 
of  the  one  amended,  and  the  independent  sections  would 
thereafter  depend  upon  it  as  amended,  instead  of  in  its 
original  form. 

It  is  further  contended  on  the  part  of  the  relator  that 
the  act  of  February  24,  1891,  repealed  all  of  the  provis- 
ions of  the  then  existing  law  relating  to  criminal  proced- 
ure, for  the  reason  that  the  design  of  the  act  was  to  provide 
a  complete  system  upon  that  subject.  If  it  appeared  from 
said  act  that  it  was  the  intent  of  the  legislature  to  provide 
by  independent  enactment  an  entire  code  as  to  these  pro- 
ceedings, there  would  be  force  in  the  contention  of  the  re- 
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later,  and  the  effect  of  the  act  would  doubtless  be  to  repeal 
all  laws  relating  to  that  subject  not  therein  contained.  A 
careful  examination  of  the  act  fails  to  satisfy  us  that  such 
was  the  intention  of  the  legislature.  On  the  contrary  it 
seems  to  us  clear  that  there  was  no  intention  to  provide  an 
entire  system  of  laws  upon  the  subject.  The  evident  in- 
tent was  only  to  make  such  changes  in  the  existing  law  as 
to  make  it  harmonious  with  the  changes  brought  about  by 
the  constitution  and  by  the  law  allowing  proceedings  to  be 
by  information  as  well  as  by  indictment.  That  this  was 
the  main  purpose  of  the  statute  is  evident  from  an  inspec- 
tion of  nearly  every  section  contained  therein.  In  many 
of  such  sections  the  only  change  from  the  text  of  the 
amended  ones  is  to  add  to  the  statement  as  to  what  may 
be  done  in  cases  of  indictment  the  words  ^'or  informa- 
tion." In  other  sections  the  only  change  is  to  replace  the 
term  ''district  court"  by  "superior  court."  It  is  true 
that  there  are  some  independent  provisions  contained  in 
the  act  which  seem  to  have  been  inserted  therein  for  other 
purposes;  but  they  are  clearly  incidental  to  the  main  ob- 
ject to  be  accomplished  as  above  stated.  Beside,  the  act 
lacks  a  good  deal  of  comprising  an  entire  course  of  crimi- 
nal procedure.  Material  sections  in  the  former  law  are 
omitted,  and  to  hold  that  the  legislature  intended  their  re- 
peal would  be  to  convict  it  of  most  inconsiderate  legisla- 
tion. Sec.  777  was  unaffected  by  the  amendment  of  §  772, 
or  by  the  act  in  which  it  was  contained,  and  was  properly 
brought  forward  as  §1374,  Code  Proc,  as  a  part  of  the 
statute  law  in  force. 

Kelator  further  contends  that,  even  although  such  is  the 
fact,  it  should  not  be  given  force  by  reason  of  its  conflict 
with  the  provisions  of  §  22  of  art.  1  of  our  constitution. 
It  is  claimed  that  §  1369,  Code  Proc,  should  be  held  to  be 
a  legislative  designation  of  what  constitutes  a  speedy  pub- 
lic trial  as  provided  for  in  said  section  of  the  constitution, 


340     STATE,  EX  REL.  REPATH,  v.  CALDWELL. 

Opinion  of  the  Court — Hoyt,  J.  [9  Waah. 

and  that  by  force  thereof  one  who  has  not  been  brought 
to  trial  as  provided  for  therein  has  been  deprived  of  his 
constitutional  right,  and  that  this  being  so  it  was  beyond 
the  power  of  the  legislature  to  authorize  a  further  prosecu- 
tion for  the  offense  as  to  which  his  rights  had  been  so  vio- 
lated. That  such  would  be  the  effect  of  the  section,  if  it 
was  entitled  to  the  construction  claimed  for  it,  may  be 
conceded ;  but  we  are  unable  to  so  construe  it.  In  our 
opinion  the  legislature  has  never  taken  action  with  refer- 
ence to  said  section  of  the  constitution.  The  only  thing 
that  it  had  in  mind  at  the  time  of  enacting  the  section  re- 
lied upon  was  to  effect  the  same  change  in  the  section 
amended  as  in  others  contained  in  the  same  act,  and  that 
was  to  bring  them  into  harmony  with  the  system  of  courts 
provided  for  in  the  constitution.  The  section  amended 
was  a  legislative  declaration  as  to  the  rights  of  the  defend- 
ant, and  was  of  course  construed  in  the  light  of  the  other 
sections  in  the  same  chapter ;  and  in  its  amendment  the 
legislature  only  intended  a  like  declaration,  and  that  when 
amended  it  should  be  taken  in  connection  with  its  qualify- 
ing section  the  same  as  before.  In  the  absence  of  any 
legislation  to  give  force  to  the  constitutional  right  to  a 
speedy  trial,  there  was  no  such  deprivation  set  out  in  the 
petition  as  would  authorize  the  courts  to  hold  that  such 
provision  of  the  constitution  had  been  violated. 

It  follows  from  what  we  have  said  that  §1374  is  a  sub- 
sisting law,  and  not  in  conflict  with  any  constitutional  pro- 
vision, and  that,  under  the  statement  of  the  issues  as  shown 
by  the  extract  from  relator's  brief  hereinbefore  set  out, 
the  demurrer  to  the  petition  should  have  been  sustained. 

The  order  granting  the  writ  of  prohibition  will  be  re- 
versed, and  the  cause  remanded  with  instructions  to 
sustain  the  demurrer  to  the  petition. 

Stiles  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J.,  dissents. 
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The  State  of  Washington,  Respondent^  v.  H.  D.  Smith, 

Appellant, 

MURDER  —  SUFFICIENCY    OF    INFORMATION  — CIRCUMSTANTIAL    EVI- 
DENCE—  CORPUS  DELICTI. 

An  information  charging  murder  in  the  first  degree  is  sufficient 
when  it  charges  that  the  accused,  on  a  certain  day,  in  a  certain 
county  and  state,  *'  purposely  and  of  his  deliberate  and  premeditated 
malice,  unlawfully  and  feloniously  killed  [the  deceased],  by  then 
and  there  purposely  and  of  his  deliberate  and  premeditated  malice, 
shooting  and  cutting  and  mortally  wounding  the  said  [deceased] 
with  a  gun  and  with  a  knife,  which  the  said  [accused  person]  then 
and  there  held  in  his  hands.'* 

When  there  is  nothing  in  the  record  showing  the  absence  of  the 
conditions  which  must  exist  in  order  to  warrant  the  prosecution  of 
a  public  offense  by  information,  the  accused  cannot  complain  of  the 
overruling  of  his  motion  in  arrest  of  judgment,  made  on  the  ground 
of  the  insufficiency  of  the  information  in  that  regard. 

In  a  prosecution  for  murder  the  corpus  delicti  is  sufficiently 
proven  when  it  is  shown  that  the  charred  corpse  of  a  man,  with 
throat  cut  and  bullet  holes  through  head  and  abdomen,  was  found 
among  the  burned  ruins  of  a  barn,  that  from  certain  physical  pe- 
culiarities of  teeth  and  hair,  and  also  from  the  shape  of  the  head  and 
face,  neighbors  and  friends  recognized  the  corpse  as  being  that  of 
the  owner  of  the  premises,  with  whose  murder  the  accused  was 
charged. 

A  conviction  of  the  crime  of  murder,  based  upon  circumstantial 
evidence,  will  not  be  set  aside  when  all  the  facts  and  circumstances 
appearing  in  evidence  warrant  the  conclusion  that  the  accused  was 
guilty  of  the  crime  charged. 

Appeal  from  Superior  Courts  Spokane  County, 

Fenton  dk  Herdey^  for  appellant. 

S.  O,  Allen^  Prosecuting  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  appellant  was  tried  upon  an  informa- 
tion charging  him  with  the  crime  of  murder  in  the  first 
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degree  in  the  killing  of  John  Wyant,  in  Spokane  county, 
on  June  9,  1892,  by  shooting  him  with  a  gun  and  cutting 
him  with  a  knife.  The  jury  returned  a  verdict  of  guilty 
as  charged,  upon  which  verdict,  after  overruling  motions 
in  arrest  of  judgment  and  for  a  new  trial,  the  court  ad- 
judged him  guilty  and  sentenced  him  to  be  hanged.  To 
reverse  this  judgment  and  sentence  the  defendant  prose- 
cutes this  appeal. 

The  first  error  relied  upon  as  a  ground  for  reversal  of 
the  judgment  is  the  overruling  of  the  defendant's  demur- 
rer to  the  information.  This  objection  is  not  tenable.  The 
information  is  substantially  in  accordance  with  the  prece- 
dent of  an  indictment  for  murder  formulated  and  recom- 
mended by  our  territorial  supreme  court  in  the  case  of 
Leonard  v.  Territory,  2  Wash.  T.  381  (7  Pac.  872),  and 
is  sufficient  both  in  form  and  substance.  No  material  alle- 
gation is  omitted  and  no  superfluous  averments  are  con- 
tained therein,  and  the  facts  constituting  the  crime  charged 
are  set  forth  in  plain  and  concise  language,  in  accordance 
with  the  reqiiirements  of  the  code. 

Nor  did  the  court,  in  our  opinion,  commit  error  in  over- 
ruling the  motion  in  arrest  of  judgment.  Nothing  appears 
in  the  record  showing  the  absence  of  the  conditions  which 
must  exist  in  order  to  warrant  the  prosecution  of  a  public 
offense  by  information  rather  than  by  indictment.  On  the 
contrary,  we  think  it  sufficiently  appears  that  the  prosecut- 
ing attorney  was  fully  justified  in  this  case  in  filing  the  in- 
formation against  the  defendant  upon  which  he  was  tried. 

It  is  contended  by  the  learned  counsel  for  the  defendant 
that  the  evidence  in  this  case  is  entirely  insufficient  to  sustain 
the  verdict,  and  that  the  court  therefore  erred  in  denying 
the  defendant's  motion  for  a  peremptory  instruction  in  his 
favor,  and  also  in  overruling  his  motion  for  a  new  trial 
based  upon  the  insufficiency  of  the  evidence.  And  it  is 
especially  urged  in  the  brief  of  appellant  that  the  death  of 
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John  Wyant  is  not  shown  by  the  testimony  adduced  at 
the  trial.  But  a  careful  consideration  of  the  evidence 
leads  us  to  a  different  conclusion.  The  evidence  discloses 
that  Wyant  was  an  unmarried  man,  and  for  some  yeai*s 
prior  to  June  9,  1892,  had  resided  alone  upon  his  farm 
about  five  miles  southwest  of  the  village  of  Spangle,  in 
Spokane  county,  and  some  eighteen  or  twenty  miles  from 
the  city  of  Spokane.  He  was  supposed  to  have  consider- 
able means,  and  owing  to  his  peculiar  custom  of  always 
converting  his  money  into  coin,  it  was  generally  rumored 
and  believed  among  his  acquaintances  that  he  was  hoarding 
his  money  by  burying  it. 

He  was  seen  at  work  in  one  of  his  fields  on  the  afternoon 
of  the  day  above  mentioned,  but  was  never  seen  or  heard  of 
alive  afterwards.  On  the  evening  of  that  day,  at  half  past 
10  o'clock,  his  barn,  which  was  situated  some  distance  from 
his  house,  was,  by  Mrs.  Morris,  discovered  to  be  on  fire. 
She  aroused  her  husband  and  he  and  some  of  his  neighbors 
went  to  Wyant' s  premises.  Soon  after  they  arrived  at 
the  burning  building  they  discovered  what  they  supposed 
to  be  the  form  of  a  human  being  in  the  midst  of  the  flames 
lying  in  that  portion  of  the  barn  where  hay  was  usually 
kept.  Other  neighbors  were  called,  and,  after  satisfying 
themselves  that  what  they  had  before  believed  to  be  a  hu- 
man body  was  in  fact  such,  they  proceeded  to  examine  the 
premises.  Upon  entering  the  house  they  found  the  dining 
table  with  dishes  upon  it  which  had  been  used  but  were 
unwashed,  a  chair  near  it,  and  a  diary,  such  as  Wyant  al- 
ways kept,  lying  open  upon  the  table  containing  a  brief 
account  of  what  he  did  on  the  9th  day  of  June,  and 
egg  shells  upon  the  hearth  of  the  stove.  Nothing  in 
the  house  appeared  to  have  been  molested,  and  judging 
from  appearances  Wyant  had  eaten  his  supper  and  at  once 
left  the  room.  Further  investigation  developed  the  fact 
that  his  riding  horse  was  missing  from  the  pasture  where 
he  was  kept  and  where  the  other  horses  were  found. 
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In  the  morning  the  fresh  tracks  of  the  missing  horse 
were  traced  past  the  house  of  Mr.  Rohweder  to  the  end 
of  the  lane.  From  there,  instead  of  following  the  asiiallj 
traveled  road  to  Spokane,  which  passes  through  Spangle^ 
the  tracks  indicated  that  the  horse  took  a  short  cut  which 
was  rough  and  but  little  traveled,  and  which  was  known 
to  the  appellant.  On  the  evening  of  June  10  this  horse 
was  found  on  the  usually  traveled  road  between  Spokane 
and  Spangle,  about  seven  miles  south  of  Spokane,  and 
was  going  towards  home.  He  was  also  seen  and  recog- 
nized at  Spangle  and  appeared  to  have  been  ridden  hard, 
having  dried  sweat  and  saddle  marks  upon  him.  The 
tracks  of  this  horse  were  easily  identified  and  followed  on 
account  of  the  fact  that  there  was  a  peculiarly  shaped 
notch  in  one  of  his  hoofs.  The  coroner,  having  l>een  sent 
for,  went  to  the  Wyant  farm  the  morning  after  the  fire, 
accompanied  by  Dr.  Hoxie,  and  held  an  inquest  on  the 
body  which  was  still  lying  untouched  in  the  ruins  of  the 
barn.  It  was  found  that  the  legs  of  the  deceased  to  the 
knees  and  the  arms  to  the  elbows  had  been  entirely  con- 
sumed by  the  fire,  and  the  remaining  portion  of  the  body 
was  greatly  charred  and  blackened  and  covered  with  a 
coating  of  ashes,  which  seems,  in  a  measure,  to  have  pre- 
served it  from  further  consumption.  The  general  outlines 
of  the  face  had  not  been  destroyed,  and  owing  to  the  fact 
that  a  cloth  around  the  neck  had  been  saturated  with  blood 
it  had  not  burned,  and  it  was  discovered  that  the  throat  had 
been  cut,  as  the  witnesses  expressed  it,  from  ear  to  ear.  In 
the  stomach  undigested  eggs  were  found,  and  it  was  shown 
that  Wyant  was  in  the  constant  habit  of  eating  eggs.  A 
bullet  had  passed  through  the  head  from  left  to  right  just 
above  the  ears,  and  another  had  apparently  pierced  the 
abdomen.  It  was  thus  made  apparent  that  a  heinous  crime 
had  been  committed.  Somebody  had  evidently  been  killed 
by  violence  inflicted  bv  another.     Who  was  it  t     Several 
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of  the  neighbors  and  intimate  friends  of  John  Wyant 
swore  positively  that  it  was  he,  and  the  jury  so  found,  and 
we  think  rightly.  Some  of  the  witnesses  recognized  the 
body  as  that  of  Wyant  by  the  peculiar  shape  of  the  head 
and  face.  Others  knew  him  by  the  absence  of  a  certain 
tooth  and  by  a  certain  front  tooih  which  stood  alone.  A 
quid  of  tobacco  was  found  between  the  lip  and  the  teeth 
of  the  corpse,  and  one  of  the  witnesses  testified  that  Wy- 
ant habitually  held  his  tobacco  in  that  peculiar  manner. 
And  they  all  agreed  that  the  curly  hair  which  was  found 
unbui*nt  on  the  back  of  the  head  resembled  that  of  John 
Wyant.  With  all  of  this  evidence  before  them  the  jury 
could  hardly  have  arrived  at  the  conclusion  that  the  death 
of  John  Wyant  was  not  proven  beyond  any  reasonable 
doubt. 

And  that  the  appellant  killed  him  we  think  is  equally 
certain.  For  some  weeks  prior  to  the  homicide  appellant 
had  been  rooming  and  boarding  at  the  Albion  Hotel  in  the 
city  of  Spokane,  and  was  known  by  the  name  of  H.  C. 
Jones,  which  he  says  he  assumed  in  order  to  avoid  being 
recognized  by  certain  persons  who  had  been  in  the  peni- 
tentiary with  him  in  California.  On  June  6,  1892,  he 
went  out  to  the  farm  of  Mr.  Rohweder  near  the  Wyant 
place,  saw  Wyant,  but  Mr.  Rohweder  not  being  at  home, 
returned  to  Spangle  where  he  spent  the  night  at  a  hotel. 
The  next  morning,  June  7,  this  Mr.  Rohweder,  having 
gone  to  Spangle  on  business,  met  appellant  with  whom  he 
had  been  acquainted  for  about  twelve  years  and  for  whom 
he  had  worked  at  one  time  in  California,  and  took  him 
back  to  his  home  where  he  spent  the  day,  Wyant  being 
there  also  a  portion  of  the  time.  Appellant  tried  to  pur- 
chase Wyant' 8  farm  for  his  brother  who  had  been  in  that 
vicinity  some  time  previously  but  was  then  in  California, 
but  Wyant  was  not  disposed  to  sell.  During  the  conver- 
sation at  Rohweder' s  Wyant  remarked,  in  the  presence  of 
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the  appellant,  that  he,  Wyant,  had  money  bat  not  nearly 
so  much  as  people  thought  he  had.  Wyant  went  home 
before  night  and  the  appellant  remained  all  night  with 
Rohweder.  The  next  morning,  June  8th,  Rohweder  took 
appellant  to  Spangle  in  a  wagon,  where  he  took  the  train 
for  Spokane.  But  before  going  on  board  the  cars  he  was 
seen  to  purchase  a  ticket  to  Spokane  and  return  to  Spangle. 
On  the  next  afternoon,  June  9th,  at  about  half  past  one 
o^ clock,  appellant  borrowed  overalls,  a ^^ jumper, ''and  an 
old  coat,  from  the  day  clerk  at  the  Albion  Hotel,  saying 
he  wanted  them  because  he  was  going  to  work  in  a  well 
that  night.  Soon  after  he  left  the  hotel  and  was  not  again 
seen  there  by  any  of  the  employes  until  four  or  five  o^  clock 
on  the  following  morning.  But  he  was  seen  on  the  train 
which  left  Spokane  for  Spangle  at  2:30  o'clock  on  the 
afternoon  of  June  9th,  and  got  off  at  the  latter  place  on 
the  arrival  of  the  train  at  about  half  past  three  o'clock, 
and  was  then  wearing  clothing  similar  to  that  he  had  bor- 
rowed at  his  hotel  a  short  time  previously.  Appellant 
was  not  again  noticed  until  a  little  after  sunset,  when  he 
was  seen  by  Rohweder  in  Wyant's  field  going  down  a  place 
which  was  a  little  lower  than  the  ordinary  level  of  the 
ground  in  the  direction  of  Wyant' s  house.  He  was  then 
two  hundred  or  two  hundred  and  fifty  yards  distant  from 
Rohweder,  but  the  latter  testified  positively  that  he  knew 
him.  Both  Mr.  and  Mrs.  Morris  saw  a  man  whom  thev 
did  not  know  at  about  the  same  time  and  place.  About 
nine  o'clock  that  evening  Mrs.  Villa,  who  lived  but  a  short 
distance  from  Wyant' s  house,  heard  two  shots  fired  at  or 
in  the  locality  of  his  barn.  Near  ten  o'clock  Mrs.  Morris 
heard  a  horse  run  down  the  road  past  her  house  and  com- 
ing from  the  direction  of  Wyant' s  ranch,  and  Rohweder 
who  lived  further  down  also  heard  a  horse  running  down 
the  road.  He  says  he  looked  out  of  the  window  and  saw 
the  appellant  on  John  Wyant' s  horse  going  past  his  house 
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at  fall  speed.  The  moon  was  shining  brightly  and  he 
watched  him  until  he  disappeared  in  the  distance.  When 
opposite  the  window  appellant  was  only  forty  or  fifty  feet 
from  Rohweder,  and  he  testified  that  he  recognized  him 
and  also  the  horse.  This  was  the  horse  which,  as  we  have 
stated,  was  missing  from  the  pasture  a  few  hours  later, 
and  whose  tracks  were  followed  towards  Spokane,  and 
which  was  found  loose  in  the  highway  the  next  evening. 
On  the  morning  of  June  9  appellant  went  to  the  office 
of  an  attorney  in  Spokane  and  had  a  contract  of  sale  of 
the  Wyant  farm  and  everything  thereon,  including  the 
livestock,  prepared  ready  for  signing,  which  he  paid  for 
and  carried  away.  When  on  the  witness  stand  in  his  own 
behalf  he  explained  this  transaction  by  saying  in  effect 
that  he  expected  to  meet  Wyant  at  Spokane  that  afternoon 
on  the  arrival  of  the  train  from  Spangle,  and  desired  to 
have  the  contract  ready  when  he  arrived,  but  he  did  not 
come.  In  explanation  of  his  absence  from  his  boarding 
bouse  from  the  time  he  borrowed  the  clothes  until  the  next 
morning,  appellant  testified  that  he  went  down  the  river 
fishing  in  the  afternoon,  and  in  the  evening  as  he  was  walk- 
ing about  somewhere  in  Browne's  addition  he  was  attacked 
by  two  men  who  attempted  to  rob  him.  One  of  them,  he 
said,  presented  a  pistol  which  he  grabbed  with  his  left 
hand,  and  it  was  discharged,  the  bullet  grazing  and  slightly 
injuring  his  hand.  He  further  stated  that  just  at  that 
moment  the  other  man  struck  him  in  the  stomach  and 
made  him  sick,  and  after  they  both  ran  away  he  lay  down 
on  the  ground  for  an  indefinite  length  of  time  and  then 
went  to  his  hotel.  He  admitted  that  he  gave  no  alarm  and 
never  mentioned  the  occurrence  to  the  police.  On  the  fol- 
lowing day  it  was  observed  that  his  band  was  injured  and 
on  being  asked  what  the  matter  was  he  replied  that  he  had 
cut  it.  He  was  arrested  a  day  or  two  afterwards,  and  on 
examination   it  was  found  that  his  left  hand  had  been 
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wounded  by  a  gun  shot  which  had  been  fired  from  and  not 
towards  him  as  he  testified.  Powder  was  still  sticking  in 
the  skin  on  the  upper  side  of  bis  thumb  and  index  finger. 
His  legs  were  chafed  and  showed  that  he  had  recently  been 
riding.  In  his  valise  which  was  in  his  room  at  the  time  of 
his  arrest  were  found  the  borrowed  overalls  and  "jumper/' 
a  soft  hat  which  he  did  not  wear  about  town,  and  a  revolver 
perfectly  clean  and  with  every  chamber  loaded,  and  a  wiper 
which  bore  evidence  of  very  recent  use.  The  coat  which 
he  got  with  the  overalls  was  upon  the  floor  at  the  foot  of 
his  bed.  No  explanation  whatever  was  given  why  he  did 
not  work  in  a  well  on  that  fatal  night. 

With  all  the  facts  and  circumstances  appearing  in  the 
record  before  us  we  are  unable  to  say  that  the  jury  were 
not  fully  warranted  by  the  evidence  in  arriving  at  the  con- 
clusion which  they  did,  that  the  appellant  was  the  person 
who  perpetrated  the  atrocious  crime  charged  in  the  infor- 
mation. While  the  evidence  is  largely  circumstantial,  it  is 
to  our  minds  so  cogent  and  convincing  that  we  believe  no 
fair  minded  and  impartial  jury  could  have  found  the  ap- 
pellant not  guilty. 

The  appellant  also  complains  of  the  instructions  given 
by  the  court  to  the  jury.  They  were  very  voluminous  and 
many  of  them  were  given  at  the  request  of  defendant's 
counsel.  We  have  carefully  examined  them  and  are  of  the 
opinion  that,  as  a  whole,  they  are  singularly  free  from  sub- 
stantial errors,  and  are  as  favorable  to  the  appellant  as  he 
had  any  right  to  demand  or  expect.  We  see  in  them  no 
positive  misdirection,  nor  anything  by  which  the  jury  could 
have  been  misled  to  the  prejudice  of  the  defendant.  The 
defendant  had  the  benefit  of  able  and  industrious  counsel 
in  the  trial  and  presentation  of  his  case  to  the  jury,  and 
was  deprived  of  no  right  to  which  he  was  entitled  under 
the  law. 

The  judgment  and  sentence  are  therefore  afBrmed,  and 
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the  court  below  will,  in  accordance  with  the  statute  ( §  1354, 
Code  Proc.)j  proceed  to  appoint  a  day  for  the  carrying  of 
the  same  into  effect. 

Dunbar,  C.  J.,  and  Scott,  Hoyt  and  Stiles,  JJ.,  con- 
cur. 


[No.  1199.    Decided  July  9, 1894.] 

The  Snohomish  County  Abstract  Company,  Respond-    ^  ^j 
entj  V.  Fred  S.  Anderson  et  al, ,  County  Commissioners^ 
Appellants. 

COUNTIES  —  USE  OF  ABSTRACT  BOOKS  BY  ASSESSOR  —  LIABILITY   OF 

COUNTY. 

A  county  cannot  be  rendered  liable  for  the  use  made  of  a  set  of 
abstract  books  by  its  assessor  in  making  the  county  assessment,  al- 
though the  books  may  have  been  of  great  assistance  in  the  work. 

Appeal  from  Superior  Courts  Snohomish  Comity. 

A.  D.  Avstin^  for  appellants. 
Colemcm  cfe  Hart^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — This  action  was  brought  by  the  plaintiff  to 
recover  for  the  use  of  its  abstract  books  by  the  county 
assessor  in  making  the  county  assessment  in  1892.  The 
allegations  of  the  complaint  were  admitted  upon  the  trial, 
excepting  that  ''without  the  information  so  furnished  bj- 
the  plaintiff  the  assessor  could  not  have  made  the  assess- 
ment,'^ and  that  ''the  information  and  the  use  of  such 
books  was  of  the  value  of  five  hundred  dollars."  The 
cause  was  tried  without  a  jury,  and  judgment  was  rendered 
for  the  plaintiff  for  the  sum  claimed. 
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Appellants  contend  that  the  charge  was  an  unauthorized 
one,  for  which  the  county  is  not  liable.  It  is  insisted  by 
the  respondent  that  the  only  question  we  can  consider  is 
whether  the  county  is  liable  for  the  reasonable  value  of  the 
information  so  furnished,  from  the  standpoint  that  the  use 
of  such  books  was  indispensable  to  the  making  of  the  as- 
sessment. The  testimony  taken  at  the  trial  is  in  the  rec- 
ord, and  also  certain  findings  of  fact,  one  of  which  is  '^that 
without  the  information  so  furnished  by  plaintiff  the  asses- 
sor of  Snohomish  county  could  not  have  made  an  assess- 
ment of  said  county  for  the  year  1892,  either  within  the 
time  prescribed  by  law,  or  at  all." 

We  cannot  concede  the  force  to  this  finding  which  the 
respondent  contends  it  should  have  as  aforesaid,  for  we 
are  bound  to  know  as  a  matter  of  law  that  these  books 
were  not  the  only  source  from  which  the  information  re- 
quired could  have  been  obtained.  Abstract  books,  of 
course,  only  show  the  information  contained  in  the  county 
records,  although  in  a  more  convenient  and  abbreviated 
shape,  and  even  if  we  should  presume  that  the  records 
were  lost  or  destroyed,  of  which  there  was  no  proof,  re- 
course could  still  have  been  had  to  the  citizens.  Conse- 
quently it  is  evident  that  the  use  of  such  books  was  only  a 
matter  of  convenience  and  not  of  necessity.  It  is  also  evi- 
dent that  respondent's  attorney  so  views  the  matter,  for 
in  his  brief  he  says :  ^  ^  The  assessor,  desiring  an  abstract 
of  the  record  title  to  real  estate  in  Snohomish  county  U) 
aid  hivi  in  making  his  assessment,  made  known  his  desires 
to  the  board  of  county  commissioners,"  etc.  The  board 
of  county  commissioners  made  an  order  refusing  to  comply 
with  such  request.  The  assessor,  however,  entered  into 
an  agreement  with  the  i*espondent  for  the  use  of  its  books, 
undertaking  to  bind  the  county  therefor,  notwithstanding 
said  action  of  the  commissionei*s. 
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It  may  be  that  the  most  convenient  and  economical  way 
of  obtaining  the  information  required  was  by  the  use  of 
such  books,  yet,  even  if  the  commissioners  would  have 
been  authorized  to  procure  said  books  for  such  purpose, 
it  is  clear  the  assessor  had* no  such  authority  without  any 
authorization  from  the  commissioners,  leaving  a  direct  re- 
fusal to  permit  him  to  procure  the  same  out  of  the  question. 
It  might  have  been  impossible  for  the  assessor  individually 
to  have  procured  the  necessary  information ;  if  so,  it  is 
usual  in  such  cases  to  employ  deputies  to  assist.  But  the 
impossibility  of  making  the  assessment  otherwise  would 
not  have  been  enough  to  authorize  or  empower  the  assessor 
to  take  the  course  he  did  take.  The  use  of  a  horse  might 
have  been  necessary  to  enable  the  assessor  to  travel  around 
more  speedily,  or  within  the  time  required,  and  the  assessor 
unaided  might  have  been  unable  to  procure  one,  yet  it 
would  scarcely  be  contended  that  this  would  afford  ground 
sufficient  to  authorize  the  commissioners  to  provide  one,  or 
to  base  a  charge  upon  against  the  county  if  the  commission- 
ers should  refuse  to,  and  yet  such  a  charge  could  be  sus- 
tained if  the  one  involved  in  this  action  could  be,  for  they 
stand  upon  the  same  ground. 

Reversed  and  dismissed. 

Dunbar,  C.  J.,  and  Anders,  Hoyt  and  Stiles,  JJ., 
concur. 
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[No.  12».    Decided  July  9, 1894.] 

The  Town  of  Hamilton,  Appellant^  v.  L.  Chopakd  et 

al.^  Respondents. 

MUNICIPAL  CORPORATIONS  —  FOKECLOSURE  OP  STREET  ASSESSMENTS 

—  PLEADING  —  EVIDENCE  — NON-SUIT. 

In  an  action  by  a  town  to  foreclose  a  street  assessment  plaintiff 
should  be  non-suited  when  the  proof  does  not  show  the  contract 
entered  into  for  the  improvement  of  the  street,  and  there  is  nothing 
in  the  assessment  roll  introduced  in  evidence  authenticating  it  Id 
any  manner  as  a  warrant  for  the  collection  of  the  assessments  for 
the  proposed  improvement. 

An  assessment  roll  is  not  prima  facie  evidence  of  the  regularity 
of  the  proceedings,  unless  it  has  upon  its  face  such  authentication 
and  certification  as  constitute  it  a  warrant  for  the  collection  of 
taxes.    (  Town  of  Elma  v.  Carney,  4  Wash.  418,  distinguished.) 

Where  the  plaintiff  seeks  to  put  in  evidence  all  the  proceedings 
that  are  a  basis  for  the  assessment,  enough  must  appear  to  show 
that  the  assessment  roll  was  made  in  pursuance  of  the  authority  of 
the  common  council,  before  it  can  have  force  in  a  suit  where  the 
fact  of  the  making  of  the  assessment  is  put  in  issue  by  the  pleadings. 

Appeal  from  /Superior  Court,  Skagit  Oounti/. 

I,  E.  SchraiLger,  Sinclair  cfe  ^Smitk,  and  iT.  W.  Bolster^ 
for  appellant. 

Ke?*r  i&  Mc  C  'ord,  and  D.  M.  Woodbury,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  This  action  was  brought  by  appellant  to 
foreclose  an  alleged  lien  growing  out  of  an  attempted  as- 
sessment for  the  improvement  of  one  of  its  streets.  The 
formal  allegations  of  the  complaint  as  to  the  incorporation 
of  appellant,  and  other  matters  of  this  kind,  were  admitted 
but  the  allegations  as  to  the  improvement  of  the  street  and 
the  making  of  an  assessment  to  pay  for  the  same  were  de- 
nied.     Upon  the  issues  thus  made,  the  cause  went  to  trial. 
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The  plaintiff  put  in  evidence,  firsts  a  general  ordinance 
prescribing  the  method  by  which  its  streets  should  be  im- 
proved and  assessments  therefor  made;  second^  the  minutes 
of  a  meeting  of  its  common  council  from  which  it  only  ap- 
peared that  certain  bids  for  the  improvement  of  Cumber- 
land street  were  opened  in  the  presence  of  the  council,  and 
that  of  W.  H.  Hakes  accepted.  These  minutes  do  not  con- 
tain the  amount  of  any  of  the  bids  submitted,  so  that  the 
acceptance  of  the  bid  of  W.  H.  Hakes  in  no  manner  in- 
formed the  court,  or  any  body  else,  of  the  amount  for  which 
he  was  to  do  the  work  specified  in  the  contract.  Plaintiff 
next  introduced  what  is  denominated  in  the  statement  of 
facts  as  the  street  assessment  roll  for  Cumberland  street, 
but  which  was  in  the  shape  of  a  book,  with  certain  columns 
marked  and  ruled  upon  it,  from  which  it  only  appeared 
that  such  columns  were  headed,  respectively,  with  the  words, 
name,  lot,  block,  addition,  street,  feet,  amount,  residence, 
and  thereunder,  respectively,  L.  Chopard,  20,  16,  Second, 
Cumberland,  100,  70.95,  Seattle,  and  this  was  all  the  infor- 
mation that  could  be  gathered  from  the  so-called  assess- 
ment roll.  Plaintiff  then  called  Fred  E.  Pape,  who  testified 
only  to  the  fact  that  he  was  the  auditor  of  Skagit  county; 
that  lot  20  in  block  16  fronted  on  Cumberland  street,  and 
that  such  street  had  been  properly  dedicated.  These  are 
all  the  proofs  that  the  statement  of  facts  shows  to  have 
been  introduced  or  offered  before  plaintiff  rested  its  case. 
When  it  had  so  rested,  defendants  made  a  motion  for  a  non- 
suit, which  was  granted,  and  from  the  judgment  rendered 
thereon  this  appeal  has  been  prosecuted. 

The  facts  shown  by  these  proofs  were  not  sufficient  to 
establish  a  lien.  It  nowhere  appeared  therefrom  that  any 
contract  for  the  improvement  of  the  street  had  ever  been 
entered  into;  the  proceedings  of  the  council  above  referred 
to  were  entirely  insufficient  for  that  purpose.  And,  as 
there  was  no  other  proof  upon  the  subject,  excepting  the 
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street  assessment  roll,  it  was  not  shown  that  any  facts  ex- 
isted which  under  the  ordinance  authorized  the  making  of 
such  roll. 

We  do  not  understand  from  appellant^s  brief  that  it  very 
strenuously  contends  that  sufficient  facts  were  shown  to 
authorize  the  court  to  find  that  an  assessment  had  been 
regularly  made.     Its  contention  that  the  judgment  should 
be  reversed  is  founded  upon  its  understanding  of  the  ruling 
of  this  court  in  the  case  of  Tmon  of  Ehna  v.  Carney^  4 
Wash.  418  (30  Pac.  732).     But,  even  if  that  case  was  to 
receive  the  interpretation  contended  for  by  appellant,  not 
enough  appeared  in  reference  to  the  so-called  street  assess- 
ment roll  to  bring  it  within  the  definition  of  such  roll  con- 
tained in  the  opinion  in  that  case.     When  it  was  said  therein 
that  the  assessment  roll  was  prima  facie  evidence  of  the 
regularity  of  the  proceedings,  an  assessment  roll  which  had 
upon  its  face  such  authentication  and  certification  as  con- 
stituted it  a  warrant  for  the  collection  of  taxes  was  con- 
templated.    The  so-called  assessment  roll  introduced  in 
evidence  in  this  cade,  so  far  as  it  appears  from  the  state- 
ment of  facts  had  nothing  whatever  upon  it  to  authenticate 
it  in  any  manner;  it  was  simply  a  column  of  names,  descrip- 
tions and  figures,  and  was  evidence  of  nothing. 

But,  even  if  this  so-called  assessment  roll  had  been  such 
as  to  bring  it  within  the  rule  announced  in  the  case  above 
cited,  it  would  not  follow  that  such  rule  could  have  force 
when  the  affirmative  proof  offered  on  the  part  of  the  plaint- 
iff showed  that  the  council  had  never  taken  the  steps 
necessary  to  give  it  jurisdiction  to  make  such  a  roll. 
Where  the  plaintiff  seeks,  as  in  this  case,  to  put  in  all  the 
proceedings,  enough  must  appear  to  show  that  the  assess- 
ment roll  was  made  in  pursuance  of  the  authority  of  the  com- 
mon council,  before  it  can  have  force  in  a  suit  where  the 
fact  of  the  making  of  the  assessment  was  put  in  issue  by 
the  pleadings.     In  towns  of  this  class  entire  regularity  in 
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the  proceedings  cannot  be  expected,  and  technical  objec- 
tions should  be  so  overlooked  by  the  courts,  but  matters  of 
substance  cannot  be-  overlooked  without  a  violation  of  the 
constitutional  provision  as  to  the  taking  of  property  with_ 
out  due  process  of  law. 

The  judgment  will  be  affirmed. 

Dunbar,  C.  J. ,  and  Scott,  Anders  and  Stiles,  J  J. , 
concur. 


[No.  1906.    Decided  July  9, 1894.] 

Charles  H.  Howard,  Guardian^  Respondent^  v.  M.  S. 

McN AUGHT  et  al, ,  Appellants, 

MERGER  —  JUDGMENT   OF   FORECLOSURE  WITHOUT   PERSONAL   SER- 
VICE— ACTION  FOR  BALANCE  OF  MORTGAGE  DEBT  — EVIDENCE. 

A  judgment  of  foreclosure  of  a  real  estate  mortgage,  made  with- 
out personal  service  upon  the  mortgagor,  will  not  operate  as  a 
merger  of  the  original  cause  of  action  when  the  full  amount  of  the 
indebtednlBss  secured  is  not  realized  from  a  sale  of  the  mortgaged 
premises,  and  a  personal  action  may  be  maintained  to  recover  the 
balance  due. 

In  an  action  to  recover  a  balance  due  over  and  above  the  amount 
realized  from  the  foreclosure  sale  of  mortgaged  premises,  evidence 
of  the  value  of  the  land  is  immaterial,  in  the  absence  of  an  allega- 
tion of  fraud  by  reason  of  which  the  land  had  been  sold  for  less  than 
its  value. 

Appeal  from  Superior  Courts  Skagit  County. 

D.  M.  Woodbwry^  and  Wells  cfe  Joiner^  for  appellants. 
Million  c&  Souser^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. —  This  action  was  brought  to  recover  an 
amount  alleged  to  be  due  upon  a  certain  bond.  The  ap- 
pellants claimed  there  was  nothing  due  thereon,  for  the 
reason  that  the  debt  evidenced  by  it  had  been  reduced  to 


356  HOWARD  f.  McN AUGHT. 

Opinion  of  the  Court — Horr,  J.  [9  Wash. 

judgment  in  the  district  court  of  Harper  county,  Kansas. 
It  appeared  that  there  had  been  a  foreclosure  of  a  real  es- 
tate mortgage,  which  had  been  given  to  secure  the  pay- 
ment of  the  1x)nd  in  question,  and  that  certain  moneys  had 
been  realized  upon  a  sale  of  the  mortgaged  property,  and 
applied  upon  the  amount  due  upon  the  bond,  leaving  a  bal- 
ance of  $756,  for  which  this  action  was  brought.  It  fur- 
ther appeared  that  in  such  foreclosure  suit  there  was  no 
personal  service  upon  the  appellants,  that  they  were  non- 
residents of  the  state,  and  never  appeared  therein. 

The  alleged  erfors  of  the  trial  court  are  argued  under 
several  heads,  but  the  material  question  involved  in  the 
entire  discussion  is  as  to  whether  or  not,  under  the  cir- 
cumstances above  stated,  there  was  such  a  merger  of  the 
original  cause  of  action  that  no  suit  could  be  maintained 
thereon  here.  If  there  was  such  a  merger,  then  the  rul- 
ings of  the  trial  court  were  clearly  erroneous,  and  the 
judgment  should  be  reversed.  If  there  was  no  such 
merger  then  the  judgment  should  be  affirmed.  That  a 
cause  of  action  is  merged  in  a  judgment  rendered  thereon 
may  be  stated  as  a  general  rule,  and  it  is  because  of  this 
rule,  and  of  the  fact  that  it  is  applied  as  well  in  the  case 
of  foreign  as  domestic  judgments,  that  the  appellants  con- 
tend that  this  action  could  not  be  maintained.  But  to  this 
general  rule  there  are  well  recognized  exceptions  or  limit- 
ations, and  one  of  these  is  that  it  is  a  merger  only  so  far 
as  the  judgment  determined,  or  might  have  determined, 
the  rights  of  the  parties.  From  which  it  will  follow  that 
the  judgment  in  the  state  of  Kansas  was  only  a  merger  of 
the  cause  of  action  upon  the  bond  so  far  as  the  enforcement 
thereof  against  the  real  estate  was  concerned.  The  Judg- 
ment was  only  binding  to  that  extent  and  had  no  force 
against  the  appellants  personally  or  their  property  not 
covered  by  said  mortgage.  The  rights  of  the  appellants 
to  make  any  defense  that  they  might  have  to  said  bond 
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were  in  no  manner  concluded  by  such  judgment.  Hence, 
under  the  exception  or  limitation  above  stated,  there  was 
no  merger  of  the  right  to  maintain  a  personal  action  against 
these  defendants  upon  the  original  undertaking.  See  15  Am. 
&Eng.  Enc.  Law,  p.  340,  §C;  McYickerv.  Beedy^  31  Me. 
314;  Middlesex  Bank  v.  Butinan^  29  Me.  19.  Of  course 
the  amount  of  the  bond  could  be  collected  but  once,  and  to 
the  extent  that  money  was  realized  in  the  proceeding  in  Kan- 
sas it  would  constitute  a  payment  of  the  undertaking,  and 
only  the  balance  could  be  recovered  here,  and  that  is  all 
that  was  sought  in  this  action. 

The  appellants  attempted  to  prove  the  value  of  the  land 
against  which  the  foreclosure  proceedings  were  had,  and 
alleged  error  because  they  were  not  allowed  to  do  so,  but 
in  the  absence  of  an  allegation  of  fraud  by  reason  of  which 
the  land  had  been  sold  for  less  than  its  value,  it  was  imma- 
terial whether  it  was  worth  more  or  less  than  the  amount 
obtained  for  it. 

The  judgment  will  be  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Anders  and  Stiles,  JJ., 
concur. 
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Benjamin  James  Tucker,  Appellant^  v.  S.  H.  Brown  et    V^^m 

aZ.^  Respondents. 

Benjamin  James  Tucker,  Appellant^  v.  E.  B.  Mastick, 

JR.,  Respondent. 

action  by  heir  —  necessity  fok  prior  administration. 

Where  the  complaint  in  an  action  by  an  heir  sets  up  facts  show- 
ing that  there  is  no  necessity  for  an  administration  of  his  ancestor's 
estate,  the  complaint  will  not  be  held  insufficient  on  the  ground 
that  plaintifif  is  suing  as  heir,  when  there  has  been  no  distribution 
of  the  estate  of  his  ancestor.  ( Balch  v.  Smith,  4  Wash.  497,  and  Sill 
V.  Young,  7  Wash.  33,  distinguished.) 
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Appeal  from  Superior  Courts  Jefferson  CourUy, 

Arthur^  Lindsay  cfe  King^  and  H.  H.  Eaton^  for  appel- 
lant. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  The  judgments  from  which  these  appeals 
wei*e  taken  were  rendered  upon  the  sustaining  of  demurrers 
to  the  complaints.  In  the  brief  of  the  appellant  it  is  stated 
that  the  ground  upon  which  the  complaints  were  held  in- 
sufficient was  that  it  appeared  therefrom  that  the  plaintiff 
was  suing  as  heir  when  there  had  been  no  administration 
or  distribution  of  the  estate  of  his  ancestor.  The  respond- 
ents have  made  no  appearance  in  this  courts  and  we  shall 
assume  that  the  only  fault  found  with  the  complaints  by 
the  lower  court  was  as  above  stated. 

It  is  alleged  in  the  complaints  that  the  ancestor  under 
whom  the  plaintiff  claimed  had  never  been  a  resident  of 
the  United  States,  had  never  done  any  business  therein, 
that  all  the  debts  owing  by  him  at  the  date  of  his  death 
had  been  fully  paid,  and  that  there  was  no  necessity  for 
administration.  These  statements  were  relied  upon  to  take 
the  cases  out  of  the  rule  announced  by  this  court  in  Balch 
V,  Smith,  4  Wash.  497  (30  Pac.  648),  and  HUl  v.  Young. 
7  Wash.  33  (34  Pac.  144),  or,  rather,  to  bring  the  plaintiff 
within  the  exceptions  suggested  in  the  opinions  in  those 
cases.  The  facts  alleged  show  that  no  administration  of 
the  estate  of  the  ancestor  was  pending,  and  that  there  was 
no  possibility  of  any  administration  thereof  being  required 
in  this  state.  Under  these  circumstances  we  can  see  no 
reason  why  the  heir  should  not  be  allowed  to  maintain  his 
action  as  such.  To  so  hold  in  no  manner  contravenes  what 
was  said  in  the  cases  above  cited.  On  the  contrary  those 
cases,  when  fairly  interpreted,  tend  strongly  to  show  that 
a  complaint  setting  out  such  facts  would  state  a  cause  of 
action. 
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The  judgments  will  be  reversed,  and  the  causes  remanded 
with  instructions  to  overrule  the  demurrers. 

Dunbar,  C.  J. ,  and  Stiles  and  Anders,  J  J. ,  concur. 

Scott,  J.,  concurs  in  the  result. 


[No.  1371.    Decided  July  9, 18M.] 

George  H.  Greer,  Respondent^  v.  William  Squire,  Ap- 
pellant. 

TRIAL  —  findings  OF  FACT  —  PCBLIC  SURVEY — ^"QUARTER  SECTION 
CORNERS — QUESTION  OF  LOCATION  —  APPEAL  —  REM  AND  WITH 
RIGHT    TO  AMEND   PLEADINGS. 

Although  there  should  be  findings  of  fact  made  by  the  court  to 
sustain  a  judgment,  yet  an  appeal  will  not  be  dismissed  for  want 
thereof  upon  motion  of  the  prevailing  party,  in  whose  interest  such 
lindings  should  have  been  made. 

The  true  corner  of  a  government  quarter  section  of  land  is  where 
the  United  States  surveyor  established  it,  notwithstanding  its  loca- 
tion may  not  be  such  as  is  designated  in  the  plat  or  field  notes. 

Where,  upon  the  review  of  an  equitable  cause  upon  appeal,  it 
appears  from  the  evidence  that  respondent,  who  was  plaintiff  be- 
low, might  be  entitled  to  relief  upon  another  theory  of  the  case  than 
the  one  upon  which  it  was  tried,  the  appellate  court  will,  upon  a 
reversal  of  the  judgment,  grant  leave  to  the  respondent  to  amend 
its  complaint  in  accordance  with  the  facts  proven. 

Appeal  from  Supet^ior  Courts  Pierce  County. 

Ira  A,  Town^  and  W.  W.  Likens^  for  appellant. 

Parsons^  CoreU  c&  Parsons^  and  C.  P.  Oidver^  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  Respondent  moves  to  dismiss  this  ap- 
peal for  the  reason  that  there  are  no  exceptions  to  the 
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findings  of  fact  and  no  request  to  find  any  other  facts.  We 
think  the  exceptions  taken  were  sufficient  There  should 
have  been  findings  of  fact  to  sustain  the  judgment  but 
the  findings  should  be  made  in  the  interest  of  the  prevail- 
ing party,  the  respondent  here,  and  he  should  not  be  al- 
lowed to  plead  an  omission  on  his  part  to  prevent  this 
court  from  hearing  the  case  upon  the  merits.  The  motion 
will,  therefore,  be  denied. 

This  case  involves  a  question  of  an  irregular  govern- 
ment survey  of  section  lines,  or  rather  of  subdivision  lines 
of  sections.  In  1882  respondent  Greer  sold  to  appellant 
Squire  a  certain  tract  of  land,  a  portion  of  the  description 
of  which  was  as  follows:  "The  southwest  quarter  of  sec- 
tion thirty,  tp.  20,  N.  R.  3  E.,  W.  M.,"  containing,  with 
other  lands  described  in  the  deed,  "304  acres  more  or 
less."  At  the  time  of  the  purchase  it  appears  from  the 
evidence  that  the  land  was  surveyed  and  the  north  line  of 
the  land  described  in  the  deed  was  established  and  a  fence 
erected  on  said  line,  if  not  with  the  assistance,  at  least  by 
the  consent,  of  the  respondent  The  appellant  entered 
into  possession  of  the  land,  while  the  respondent  main- 
tained possession  of  the  land  immediately  north  of  the 
line  established  and  upon  which  the  fence  was  erected,  he 
claiming  to  own  said  land  north  of  said  line  under  a  home- 
stead claim.     Several  years  after,  viz.,  in ,  it  was 

discovered,  or  claimed  to  be  discovered,  that  by  the  origi- 
nal survey  made  by  the  United  States  deputy  surveyor, 
sec.  30  had  not  been  divided  equally  from  north  to  south 
by  running  the  line  an  equal  distance  between  the  north 
and  south  boundaries  of  the  section,  but  that,  commencing 
at  the  center  of  the  east  boundary  of  the  section  the  line 
had  been  run  in  a  diagonal  direction  bearing  north,  and 
the  quarter  post  established  fifty-five  chains  north  of  the 
southwest  corner  of  the  section  instead  of  forty  chains 
north,  which  would  have  been  an  equal  division  of  the 
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section;  thereby,  if  following  the  literal  description  of  the 
deed,  making  the  northern  boundary  of  the  land  conveyed 
on  the  west  side  of  the  section,  fifteen  chains  north  of  the 
point  which  was  presumed  to  be  the  northwest  corner  of 
the  land  sold,  at  the  time  the  deed  was  executed  and  pos- 
session taken  under  it,  and  thereby  increasing  the  area  of 
the  land  described  in  the  deed  to  the  extent  of  about  forty- 
two  acres.  After  the  discovery  of  this  irregular  survey 
the  appellant  claimed  title  to  this  excess,  and  this  action 
was  brought  by  the  respondent  to  quiet  his  title  to  the 
same. 

It  is  claimed  by  the  appellant,  as  we  have  above  stated, 
that  the  land  actually  sold  was  marked  out  on  the  face  of 
the  earth  so  that  the  number  of  acres  was  found  to  be  304, 
and  that  it  was  actually  sold  at  so  much  per  acre.  This 
case  was  before  this  court  before  and  is  reported  in  2 
Wash.  209  (26  Pac.  222).  The  judgment  of  the  trial 
court  in  that  case  was 'reversed  and  the  case  remanded  to 
the  lower  court  with  instructions  to  re-try  the  same  in  ac- 
cordance with  the  opinion  rendered  by  this  court.  It  seems 
to  us,  however,  that  the  case  has  been  tried  on  the  same 
theory  as  that  upon  which  it  was  tried  before  it  came  to 
this  court  in  the  first  instance.  It  is  possible  that  the 
opinion  expressed  by  this  court  was  not  as  clear  and  dis- 
tinct as  it  should  have  been  and  may  have  unfortunately 
misled  the  appellant  in  his  construction  of  the  same.  In 
that  case  the  statement  of  facts  certified  to  by  the  court 
was  as  follows : 

*'The  only  question  involved  and  the  only  point  in  con- 
troversy herein  is  as  to  the  government  location  of  the 
northwest  corner  of  the  southwest  quarter  of  sec.  30,  tp. 
20,  N.  R.  3  E.,  W.  M.  The  plaintiff  contends  that  it  is 
forty  chains  north  of  the  southwest  corner  of  sec.  30,  and 
the  defendant  contends  that  it  is  fifty-five  chains  north  of 
the  southwest  corner  of  sec.  30,"  etc. 


362  GREER  v.  SQUIRE. 


Opinion  of  the  Court  —  Dunbab,  C.  J.  [9  Wash. 

And  this  court,  from  the  best  information  it  could  get, 
said: 

^^  While  the  record  here  does  not  disclose  the  testimony 
sufficient  for  this  court  to  determine  definitely  the  rights 
of  the  parties,  it  does  disclose  enough  to  show  error  in  the 
court,  in  that  the  conclusions  of  law  were  not  justified  by 
the  statement  of  facts ;  and  we  conclude  that  the  judgment 
of  the  court  was  rendered  on  the  theory  that  the  court 
could  correct  the  government  surveys,  and  establish  gov- 
ernment corners  at  points  other  than  the  points  located  by 
the  government.  This  seems  to  have  been  the  theory  on 
which  the  case  was  tried.  The  presumption  is  that  the 
grantor  intended  to  convey  the  lands  embraced  within  the 
boundaries  descril)ed  according  to  the  government  survey; 
and  the  investigation  of  the  court  must  be  directed  towards 
ascertaining  the  fact  where  the  government  corners  are 
actually  established,  and  not  where  they  ought  to  have 
been  established." 

It  probably  might  have  been  well  if  the  opinion  of  the 
court  had  stopped  here,  as  it  is  evidently  the  portion  ex- 
pressed afterwards  that  the  appellant  has  relied  upon,  and 
that  portion  of  the  opinion  would  more  pertinently  apply 
in  cases  where  a  reformation  of  a  deed  was  sought  But 
it  seems  to  us  that,  construing  this  opinion  with  reference 
to  the  case  that  the  court  was  adjudicating,  it  can  be  plainly 
seen  that  the  court  reversed  the  case  for  the  purpose  of 
ascertaining  where  the  government  comers  were  actvaUy 
located,  and  that  when  this  fact  was  determined  it  would 
be  the  controlling  fact  in  the  case;  for  we  think  the  law  is 
well  established  that  the  true  corner  is  where  the  United 
States  surveyor  established  it,  notwithstanding  its  location 
may  not  be  such  as  is  designated  in  the  plat  or  field  notes. 

In  Campbell  v.  Clark^  8  Mo.  553,  it  was  held  that  in 
ascertaining  the  boundaries  of  lands  purchased  from  the 
United  States  according  to  the  government  surveys,  the 
boundary  lines  actually  run  and  marked  by  the  public  sur- 
veyors are  to  be  taken  and  considered  as  the  true  bound- 
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aries,  although  such  marked  boundaries  may  not  correspond 
with  the  courses  and  distances.  That  the  sections  and 
their  subdivisions  thus  ascertained  are  to  be  considered  as 
containing  the  exact  quantity  expressed  in  the  returns  of 
the  surveyors,  whatever  may  be  the  actual  quantity  con- 
tained in  such  sections  and  subdivisions.  And  it  was  also 
held  that  although  such  comers  or  boundaries  may  have 
been  effaced  or  destroyed,  yet  if  the  locality  be  established 
by  other  testimony  it  would  prevail,  even  though  the  com- 
puted contents  did  not  correspond  with  such  monuments. 
In  McEvoy  v.  Loyd^  31  Wis.  142,  it  was  held  that  "a 
conveyance  of  the  east  half  of  a  certain  quarter  section  of 
land  containing  twenty  acres  according  to  the  government 
survey,  conveys  the  whole  of  the  described  subdivision  as 
determined  by  the  monuments  established  by  the  original 
survey,  whatever  may  be  the  actual  quantity  of  land 
therein."    In  that  case  the  court  said: 

*' Therefore  the  language  in  this  conveyance,  ^containing 
twenty  acres  according  to  the  government  survey,'  does 
not  limit  the  quantity  conveyed,  providing  there  were  more 
in  this  subdivision  than  that  amount.  For  it  was  the  mani- 
fest intention  of  the  parties  to  convey  according  to  the 
government  survey;  and  if  there  had  happened  to  have  been 
a  deficiency  in  this  subdivision,  the  plaintiff  would  not  have 
been  required  to  make  the  quantity  conveyed  *  twenty 
acres.'  " 

In  Martin  v.  Carlin,  19  Wis.  454  (88  Am.  Dec.  696); 
it  was  held  that  original  monuments,  when  ascertained,  are 
satisfactory  and  conclusive  evidence  of  the  lines  originally 
run,  which  are  the  true  boundaries  of  the  tract  surveyed 
whether  they  correspond  with  the  plat  and  field  notes  of 
the  survey  or  not.  "Monuments,"  say  the  court,  '*are 
facts;  the  field  notes  and  plats  indicating  courses,  distances 
and  quantities,  are  but  descriptions  which  serve  to  assist 
in  ascertaining  those  facts. ' ' 

In  fact,  we  think  there  is  no  authority  which  does  not  sus- 
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tain  this  rule.  The  case  of  Oragin  v.  Pmodl^  128  U.  S.  691 
( 9  Sup.  Ct.  203 ),  cited  and  relied  upon  by  respondent,  in 
no  way  tends  to  support  respondent's  contention,  but  es- 
pecially prohibits  the  courts  from  changing  the  surveys 
originally  made  by  the  government  surveyors.  There  it 
was  enunciated,  ^'that  the  power  to  make  and  correct  sur- 
veys of  the  public  lands  belongs  to  the  political  department 
of  the  government,  and  '  the  reason  of  this  rule, '  "  say  the 
court,  quoting  the  opinion  of  Justice  Catron  in  the  case 
of  Hay  del  v.  Dufresne^  17  How.  23,  ''is  that  great  confu- 
sion and  litigation  would  ensue  if  the  judicial  tribunals, 
state  and  federal,  were  permitted  to  interfere  and  overthrow 
the  public  surveys  on  no  other  ground  than  an  opinion  that 
they  could  have  the  work  in  the  field  better  done  and  divis- 
ions more  equitably  made  than  the  department  of  public 
lands  could  do." 

We  have  examined  the  other  cases  cited  by  respondent 
and  are  unable  to  discover  that  they  in  any  wise  militate 
against  the  rule  laid  down  above.  This  was  the  rule  laid 
down  by  this  court  in  Cadeau  v.  Elliott^  7  Wash.  205  (34 
Pac.  916);  although  the  court  in  that  case,  we  think  ven' 
correctly,  stated  that  the  presumption  would  attach  that  the 
corners  had  been  established  at  the  places  indicated  by  such 
field  notes,  and  that  the  burden  is  upon  him  who  disputes 
their  correctness,  and  that  the  proof  of  such  actual  establish- 
ment must  be  clear  and  convincing;  and  though,  under  all 
the  circumstances  of  this  case  as  shown  by  the  record,  we 
are  loth  to  disturb  this  verdict,  yet  it  seems  to  us  that  under 
the  law,  and  the  testimony  which  we  are  compelled  to  take 
notice  of  and  which  seems  to  us  to  be  clear  and  positive, 
or  as  clear  and  positive  as  testimony  can  well  be  concerning 
the  establishment  of  disputed  government  comers,  and 
which  testimony  is  virtually  uncontradicted,  we  are  forced 
to  the  conclusion  that  the  original  corner  as  established  by 
the  United  States  deputy  surveyor  was  not  at  a  point  equi- 
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distant  between  the  north  and  south  boundaries  of  sec.  30, 
but  that  it  was  55  chains  north  of  said  south  boundary,  and 
that  the  land  described  in  the  deed  is  in  the  northwest 
quarter  of  the  southwest  quarter  of  said  sec.  30. 

Upon  the  second  trial  of  this  case  in  the  court  below  the 
court)  imposing  what  seems  to  us  to  be  rather  severe  terms, 
allowed  the  respondent  to  amend  his  complaint  to  corre- 
spond with  the  tacts  proven,  but,  by  an  inspection  of  the 
amended  complaint,  we  are  unable  to  see  that  it  materially 
differs  from  the  first  amended  complaint.  Under  the  alle- 
gations of  the  second  amended  complaint  the  only  question 
contested,  or  which  could  be  legally  contested,  was  whether 
the  land  in  dispute  was  in  the  southwest  quarter  or  the 
northwest  quarter  of  sec.  30.  If  the  land  described  was 
as  a  matter  of  fact  not  actually  the  land  which  was  in- 
tended to  be  conveyed  by  the  contracting  parties,  the  re- 
spondent's remedy  would  be  an  action  for  the  reformation 
of  the  deed;  but  this  remedy  not  having  been  sought  in  this 
action,  and  the  proof  conclusively  showing  to  our  minds 
that  the  land  in  controversy  falls  within  the  description  in 
the  deed,  the  judgment  must  be  reversed.  But  inasmuch 
as  this  is  an  equitable  cause  over  which  the  court  has  com- 
plete jurisdiction,  and  the  record  in  our  opinion  exhibits  a 
state  of  facts  which  are  properly  triable  under  such  a  com- 
plaint as  we  have  above  indicated,  we  think  it  would  be  too 
harsh  a  judgment  to  dismiss  the  cause,  but  the  case  will  be 
remitted  to  the  lower  court  with  leave  to  respondent  to 
amend  his  complaint.  It  is  true  that  the  court  allowed 
one  amendment  and  respondent  did  not*  avail  himself  of 
his  proper  rights;  but,  inasmuch  as  it  is  possible  that  he 
was  misled  by  the  former  opinion  of  this  court,  we  do  not 
think  that  he  ought  now  to  be  precluded  from  offering  the 
proper  amendment,  if  he  so  desires. 

The  judgment  will,  therefore,  be  reversed  with  leave  to 
amend  as  above  indicated. 

Anders,  Hoyt,  Scott  and  Stiles,  JJ.,  concur. 
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[No.  1406.    Decided  July  9, 1894.] 

The  State  of  Washington,  on  the  Relation  of  Alex.  Mo- 
Leod^  V.  The  Superior  Court  of  Thurston  Countt 

AND  J.  C.  HORR. 

PLEA   IN  ABATEMENT  — FINDING    AGAINST  DEFENDANT  —  RIGHT  TO 

FriRTHEK  ANSWER  —  CERTIORARI. 

Under  the  statutes  permitting  amendments  to  pleadini^,  it  is  a 
matter  within  the  discretion  of  the  trial  court  to  permit  the  filing 
of  an  amended  answer  upon  the  merits  by  defendant,  after  a  find- 
ing against  him  upon  his  answer  setting  up  the  pendency  of  another 
suit  between  the  parties  in  relation  to  the  same  subject  matter. 

Certiorari  will  not  lie  to  review  the  action  of  the  superior  court 
in  denying  plaintiff's  motion  for  judgment  after  a  finding  in  his 
favor  upon  a  plea  in  abatement,  and  granting  leave  to  defendant 
to  further  plead. 

Original  Application  for  Certiorcuri. 

Robinson  ik  Linn^  for  relator. 
Charles  H.  Ayer^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Relator  brought  an  action  iigainst  J.  C.  Horr, 
in  the  superior  court  of  Thurston  county.  Said  Horr,  by 
way  of  answer  to  the  complaint,  set  up  the  fact  of  the  pend- 
ency of  another  suit  in  relation  to  the  same  subject  matter. 
To  this  answer  a  reply  was  filed,  and  upon  the  issue  thus 
made  a  trial  was  had;  thereupon  the  court  made  an  order 
finding  that  there  .was  no  cause  pending  at  the  time  of  the 
commencement  of  the  action  in  which  the  parties  and  the 
issues  were  the  same,  and  therefore  found  for  the  plaintiff. 
Immediately  upon  the  entering  of  said  finding  plaintiff 
moved  the  court  for  judgment  according  to  the  prayer  of 
his  complaint,  and  the  defendant  asked  leave  of  the  court 
to  file  a  further  answer  going  to  the  merits  of  the  action. 


STATE,  EX  REL.  McLEOD,  v.  SUPERIOR  COURT.      367 
July,  1894.]  Opinion  of  the  Court— Hoyt,  J. 

Upon  the  hearing  of  said  motion  the  court  entered  an  order 
denying  that  of  the  plaintiff,  and  permitting  the  defendant 
to  further  plead.  These  are  substantially  the  facts  set  up 
in  the  petition  of  the  relator  as  the  foundation  for  his  applir 
cation  for  a  writ  of  certiorari  to  said  superior  court  and 
said  J.  C.  Horr. 

It  was  conceded  upon  the  argument  that  if  the  proceed- 
ings of  the  court  above  set  forth  were  within  its  jurisdiction, 
the  application  must  be  denied,  however  erroneous  the  mak- 
ing of  the  order  may  have  been.  But  it  is  contended  on 
the  part  of  the  relator  that  the  making  of  such  order  was 
in  excess  of  the  jurisdiction  of  the  court,  and  that  for  that 
reason  he  is  entitled  to  have  the  proceedings  certified  here 
for  review.  It  is  claimed  by  him  that  by  the  filing  of  his 
answer  setting  up  alone  the  fact  of  the  pendency  of  another 
suit  the  defendant  waived  the  right  to  make  any  other  de- 
fense, and  that  it  was  beyond  the  power  of  the  court  to 
allow  him  thereafter  to  file  another  answer.  That  a  judg- 
ment in  favor  of  the  plaintiff,  rendered  upon  the  deter- 
mination of  the  issue  raised  by  the  pleadings,  would  have 
been  final,  there  can  be  no  doubt,  and  it  is  upon  this  fact 
the  relator  founds  his  argument,  and  most  of  the  author- 
ities cited  by  him  only  hold  that  a  judgment  rendered  under 
these  circumstances  would  as  finally  determine  the  rights 
of  the  parties  as  one  rendered  after  the  issues  made  by  an 
answer  on  the  merits  had  been  determined  in  favor  of  the 
plaintiff. 

But  it  does  not  follow  from  the  fact  that,  if  a  judgment 
had  been  rendered  and  allowed  to  stand  unreversed  it 
would  be  final  as  to  the  rights  of  the  parties,  the  trial  court 
has  no  power  to  relieve  a  party  from  inadvertence  or  mis- 
take before  or  after  the  entry  of  such  judgment.  The 
court  may  do  this  after  the  issues  made  by  an  answer  upon 
the  merits  have  been  fully  decided.  Our  statutes  clearly 
contemplate  such  action.     The  courts  are  every  day  pro- 
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ceeding  upon  the  theory  that  upon  a  proper  showing  they 
may  afford  such  relief.  And  there  is  no  reason  why  the 
power  of  the  courts  should  be  more  restricted  after  the 
determination  of  such  an  issue  as  the  one  raised  by  the 
pleadings  in  this  case  than  upon  the  determination  of  other 
material  issues.  Our  statute  as  to  amendments  is  very 
liberal,  and  by  force  thereof  the  court,  upon  a  proper  show- 
ing, and  upon  such  terms  as  may  be  just,  can  furnish  relief 
at  almost  any  stage  of  the  proceedings.  If  it  sets  aside  a 
finding  or  judgment  in  favor  of  the  plaintiff  without  proper 
cause  having  been  shown  therefor,  it  may  constitute  such 
error  as  will  authorize  this  court  to  reverse  its  determina- 
tion in  that  regard  upon  appeal,  but  no  relief  could  be 
furnished  by  way  of  a  writ  of  certiorari  for  the  reason  that 
the  lower  court,  having  the  right  to  investigate  and  deter- 
mine whether  or  not  good  cause  had  been  shown  for  its 
action,  was  clothed  with  jurisdiction  to  act  in  the  matter. 
Nothing  is  made  to  appear  from  the  petition  in  this  cause 
which  satisfies  us  that  the  court  has  even  committed  error, 
much  less  has  the  fact  of  its  exceeding  its  jurisdiction  been 
established. 

The  writ  must  be  denied. 

Anders,  Scott  and  Stiles,  JJ.  ,  concur. 

Dunbar,  C.  J. ,  concui-s  in  the  result. 
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[No.  1416.    Decided  July  9, 1894.] 

The  State  of  Washington,  on  the  relation  of  Ourtis 
Egbert  etaZ.^  v.  The  Superior  Court  of  King  County 
AND  T.  J.  Humes,  one  of  the  Judges  thereof, 

JUSTICES  OF  THE  PEACE  —JURISDICTION  —  AMOUNT  IN  CONTROVERSY 
—  APPEAL  —  EFFECT  OF  WANT  OF  JURISDICTION  IN  LOWER  COURT. 

A  justice  of  the  peace  has  no  jurisdiction  of  an  action  for  the  re- 
covery of  a  sum  due,  and  interest  thereon,  arising  out  of  a  contract 
for  the  payment  of  money,  when  the  total  amount  of  the  claim  is 
brought  in  excess  of  the  sum  of  one  hundred  dollars,  by  the  addition 
of  the  interest  thereon. 

Where  a  justice  of  the  peace  has  no  jurisdiction  of  the  subject 
matter  of  an  action  brought  before  him,  the  superior  court  cannot 
acquire  jurisdiction  thereof  by  appeal  from  the  justice. 

(Dunbar,  C.  J.,  dissents  on  the  ground  that  the  supreme  court 
has  no  jurisdiction.) 

Origmal  Application  for  Certiorari, 

T,  A.  Gamhle^  for  relator. 
/.  E,  Moaes^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — A  complaint  was  filed  in  a  justice's  court 
against  one  of  the  relators,  to  recover,  on  a  contract  for 
the  payment  of  money  only,  the  sum  of  $91  and  interest 
thereon  from  such  a  date  that  the  principal  and  interest 
amounted  to  the  sum  of  $109,  in  which  sum  judgment 
was  prayed.  Upon  default  of  defendant  judgment  in  that 
amount  was  rendered  against  him.  From  such  judgment 
he  took  an  appeal  to  the  superior  court,  and  the  other  re- 
lators joined  with  him  as  sureties  in  the  bond  given  upon 
such  appeal.  The  superior  court,  having  dismissed  the 
appeal,  made  an  order  afiSirming  the  judgment  of  the  jus- 
tice's court,  and  rendered  a  judgment  in  the  superior  court 

24—9  WASH. 


370     STATE,  EX  REL.  EGBERT,  v,  SUPERIOR  COURT. 

Opinion  of  the  Court— Ho yt,  J.  [9  Wash. 

against  the  princdpal  and  sureties  in  the  appeal  bond  for 
the  amount  thereof,  with  costs,  and  is  now  proceeding  to 
enforce  the  collection  of  said  judgment  against  said  prin- 
cipal and  sureties.  Relators  have  filed  their  petition  in 
this  court  setting  out  these,  among  other,  facts,  and  pray 
ing  a  writ  of  certiorari  to  be  directed  to  said  superior  court 
and  to  Thomas  J.  Humes,  the  judge  in  whose  department 
the  prodeedings  were  had,  to  the  end  that  the  record  may 
be  certified  here,  and  the  action  of  the  court  reviewed. 
Such  writ  will  not  be  awarded  if  the  superior  court  was 
proceeding  within  its  jurisdiction,  and  the  question  whether 
or  not  these  facts  show  that  such  a  court  had  not  jurisdic- 
tion is  the  one  which  we  are  called  upon  to  consider  upon 
this  application. 

It  is  claimed  on  the  part  of  the  relators  that  said  court 
had  not  jurisdiction,  for  two  principal  reasons:  Firsts  That 
the  justice^s  court  had  no  jurisdiction,  and  for  that  reason 
the  superior  court  could  get  no  jurisdiction  on  appeal; 
and,  second^  that  if  the  superior  court  did  get  jurisdiction 
of  the  subject  matter  upon  appeal  it  had  no  jurisdiction  to 
render  a  judgment  upon  the  bond  without  having  first 
brought  the  sureties  before  it  on  proper  notice. 

As  to  the  first  contention  the  rule  is  well  settled  that  if 
the  court  from  which  an  appeal  is  taken  had  no  jurisdic- 
tion of  the  subject  matter,  and  for  that  reason  its  judgment 
was  absolutely  void,  the  appellate  court  by  virtue  of  the 
appeal  can  get  no  jurisdiction  to  do  more  than  to  reverse 
the  judgment,  or  dismiss  the  appeal.  This  rule  is  so  well 
established  that  it  is  not  necessary  to  cite  authorities  or 
make  argument  in  support  thereof.  Did  the  jusUoe's 
court  have  jurisdiction  of  the  subject  matter  upon  the  com. 
plaint  filed,  which  was  the  foundation  of  the  judgment 
from  which  the  appeal  was  taken  ?  This  question  must  be 
decided  upon  the  construction  to  be  placed  upon  such  com- 
plaint.    It  is  claimed  upon  the  part  of  the  relators  that 
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the  cause  of  action  stated  in  the  complaint  arose  upon  a 
contract  for  the  recovery  of  money  only,  and  that  the  sum 
claimed  was  more  than  one  hundred  dollars.  On  the  other 
side  it  is  contended  that  since  the  principal  sum  was  less 
than  one  hundred  dollars,  and  it  was  brought  above  that 
amount  only  by  the  claim  for  interest  thereon,  that  for  the 
purposes  of  the  statute  giving  jurisdiction  to  justice's 
courts  the  sum  claimed  was  less  than  one  hundredtdoUars. 
It  is  not  contended  but  that  if  the  sum  claimed  was  for 
more  than  one  hundred  dollars  within  the  meaning  of  such 
statute,  the  justice's  court  got  no  jurisdiction  of  the  sub- 
ject matter  by  reason  of  the  filing  of  such  complaint. 

In  our  opinion  the  claim  for  interest  due  upon  the  prin- 
cipal sum  is  as  much  a  part  of  the  sum  claimed  as  is  the 
principal  itself.  The  interest,  while  not  technically  a  part 
of  the  contract,  is  so  connected  with  it  that  when  the  claim 
is  made  therefor  in  a  complaint  it  forms  a  part  of  the 
claim  arising  upon  the  contract.  The  claim,  interest  and 
all,  is  upon  a  contract  for  the  recovery  of  money,  a  part  of 
it  is  upon  the  contract  which  gave  rise  to  the  principal  in- 
debtedness, and  the  remainder  is  upon  a  contract,  express 
or  implied,  for  interest  thereon.  The  statute  upon  the 
subject  intended  that  justices  of  the  peace  should  have 
jurisdiction  in  all  matters  of  contract  where  the  entire 
amount  claimed  by  the  plaintiff  did  not  exceed  the  sum 
of  one  hundred  dollars,  and  it  is  nowhere  made  to  appear 
therefrom  that  when  a  part  of  such  claim  is  for  interest  it 
could  exceed  such  amount.  In  our  opinion,  then,  the  jus- 
tice's court  had  no  jurisdiction  of  the  subject  matter. 

The  other  contention  made  by  the  relators  presents  a 
somewhat  more  difficult  question.  In  regard  thereto  we 
only  now  desire  to  say  that  no  provision  of  the  statute  or 
condition  of  the  bond  on  appeal  from  the  justice's  court 
has  been  called  to  our  attention  which  would  warrant  the 
court  in  summarily  rendering  judgment  against  the  sure- 
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ties  in  the  appeal  bond  without  their  having  had  their  day 
in  court. 

The  writ  prayed  for  will  be  awarded. 

ScoTF,  Stiles  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J.  [dissenting). — I  concur  in  the  opinion  of 
the  court  on  the  propositions  therein  argued,  but  there  was 
another  question  raised  in  this  case,  viz. ,  that  the  amount 
involved  in  the  suit  being  under  two  hundred  dollars  this 
court  has  no  jurisdiction  of  the  cause  on  appeal,  or  other- 
wise. This  question,  while  directly  raised,  is  not  referred 
to  in  the  majority  opinion,  probably  for  the  reason  that  it 
has  heretofore  been  decided  by  this  court  adversely  to  the 
contention  of  the  respondent ;  but  I  am  still  unable  to  see 
how,  under  any  construction  of  the  constitution,  the 
supreme  court  can  assume  jurisdiction  in  this  kind  of  a 
case. 

Sec.  4,  art.  4  of  the  constitution  provides  that  the  ap- 
pellate jurisdiction  of  the  supreme  court  shall  not  extend 
to  civil  actions  at  law  for  the  recovery  of  money,  or  per- 
sonal property,  when  the  original  amount  in  controversy, 
or  the  value  of  the  property,  does  not  exceed  the  sum  of 
two  hundred  dollars,  unless  the  action  involves  the  legality 
of  a  tax,  etc.,  and  this  case,  being  a  plain  action  for  the  re- 
covery of  money,  does  not  fall  within  any  of  the  excep- 
tions. Following  this  restriction  of  the  appellate  power 
of  the  supreme  court,  and  in  the  same  section,  it  is  pro- 
vided that  the  supreme  court  shall  also  have  power  to  issue 
writs  of  mandamus,  review,  prohibition,  habeas  corpus, 
certiorari,  and  all  other  writs  necessary  and  proper  to  the 
complete  exercise  of  its  appellate  and  revisory  jurisdiction. 
I  think  that  all  these  provisions  must  be  construed  with 
reference  to  the  provisions  concerning  the  appellate  juris- 
diction of  the  court,  and  that  the  limit  imposed  upon  the 
appellate  jurisdiction  was  intended  to  be  absolute. 
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It  cannot  be  contended  for  a  moment  that  this  writ  is 
made  by  virtue  of  the  appellate  jurisdiction  of  the  court, 
for  the  appellate  jurisdiction  does  not  attach  in  this  kind 
of  a  case  by  reason  of  the  limitation  imposed  by  the  consti- 
tution above  referred  to.  Neither  can  it  attach  by  reason 
of  the  force  of  the  provisions  granting  revisory  jurisdiction, 
for  there  is  nothing  revisory  in  the  action  of  this  court  in  this 
kind  of  a  proceeding.  Webster  defines  "revisory"  as 
having  the  power  or  purpose  of  revision,  and  "revision"  as 
the  act  of  reexamination  to  correct,  review,  alter  or  amend. 
The  central  idea  of  revision  is  a  work  upon  something  already 
in  hand,  and  in  a  legal  sense  to  correct  or  revise  where  the 
jurisdiction  had  already  obtained,  and  the  court  desired  to 
correct  its  own  rulings,  orders  or  judgments.  If  the  con- 
stitution had  granted  this  jurisdiction  for  the  purpose  of 
carrying  into  effect  the  supervisory  powers  of  the  supreme 
court,  there  could  be  no  question  but  that  this  court  would 
assume  jurisdiction  in  such  cases,  for  supervising  means  to 
oversee,  or  direct,  to  superintend  the  work  of  some  one  else; 
having  so  far  as  person  is  concerned  exactly  the  opposite 
meaning  of  i*evising. 

This  court,  then,  cannot  assume  jurisdiction  in  a  case  of 
this  kind  without  by  judicial  construction  importing  into 
the  constitution  the  word  "supervisory"  after  the  word 
"revisory."  This  importation  is  not  at  all  necessary  for 
the  administration  of  justice,  and  in  my  judgment  is  directly 
opposed  to  the  will  of  the  makers  of  the  fundamental  law. 
The  idea  of  the  constitution  is  that  the  superior  courts  can 
be  relied  upon  to  absolutely  and  finally  determine  cases 
involving  less  than  two  hundred  dollars,  and  the  con- 
struction given  by  the  majority  to  the  constitution  simply 
allows  a  litigant  by  indirect  methods  to  obtain  a  benefit 
by  certiorari  he  could  not  obtain  by  a  direct  appeal.  It 
seems  to  me  that  the  assumption  of  jurisdiction  in  this 
kind  of  cases  by  this  court  is  a  usurpation  of  the  constitu- 
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tional  jurisdiction  of  the  superior  courts,  which  is  not  only 
unwarranted  but  absolutely  forbidden  by  the  fundamental 
law.     The  writ  should,  therefore,  be  refused. 


[No.  1045.    Decided  July  10,  ISM.] 

fg,  4ffil  Otto  Vollrath,  Bespondent^  v.  Thomas  Crowe  et  al.^ 

e^  412  AppdlwnU. 

EVIDENCE — CUSTOM  —  MISCONDUCT  OF  JUROR. 

Where  a  definite  contract  has  been  made,  and  the  controversy  is 
not  as  to  the  meaning  of  the  terms  used  by  the  parties,  bat  as  to 
what  precise  terms  had  in  fact  been  used,  evidence  of  custom  is  not 
admissible. 

Semble:  That  a  new  trial  should  be  granted  when  it  is  shown 
that  the  successful  litigant  and  one  of  the  jurymen,  during  the  pro- 
gress of  the  trial,  had  been  promenading  the  street^  conversing  to- 
gether, and  playing  at  cards  and  drinking  together  in  a  saloon. 

Appeal  J^rom  Superior  Courts  Snohomish  Oounty. 

Bell  cfr  Austin^  and  W.  B,  Andrews^  for  appellants. 

Fishback^  Sapp  <&  Ferry^  and  A.  W,  Frater^  for  re- 
spondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  plaintiff  brought  this  action  to  recover 
the  amount  of  a  promissory  note  for  $400,  which  he  alleged 
he  had  executed  to  defendants  without  any  consideration 
other  than  for  their  accommodation,  and  which  they  had 
negotiated  and  he  had  been  compelled  to  pay.  The  de- 
fendants admitted  the  making  and  negotiation  of  the  note, 
but  denied  that  it  was  without  any  other  consideration 
than  their  accommodation,  and  by  way  of  counterclaim 
alleged  that  in  January,  pi'evious  to  the  execution  of  said 
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note,  they  had  sold  and  delivered  to  the  plaintiff  a  quantity 
of  cedar  logs,  and  that  the  plaintiff  had  not  paid  any  part 
of  the  purchase  price  otherwise  than  as  said  note  was  a 
partial  payment.  The  plaintiff  replied,  denying  this  affirm- 
ative matter.     Verdict  and  judgment  for  plaintiff. 

The  controversy  was  as  to  whether  the  title  had  passed. 
The  plaintiff  testified  that  the  logs  were  to  be  scaled  and 
delivered  at  his  mill  according  to  the  terms  of  the  contract. 
The  defendants  contended  that  the  logs  were  to  be  accepted 
according  to  a  scale  made  at  Priest's  Point.  The  logs 
were  taken  from  this  place  and  were  lost  before  reaching 
the  mill.  The  plaintiff  was  allowed  to  introduce  proof  to 
show  a  general  custom  in  case  of  a  sale  of  logs  to  scale  and 
deliver  them  at  the  mill.  This  testimony  was  objected  to 
by  the  defendants,  and  its  admission  is  alleged  as  error. 
We  think  the  point  is  well  taken.  The  contract  was  not 
indefinite.  There  was  simply  a  controversy  as  to  what 
the  contract  was.  Both  parties  admitted  that  there  was 
an  express  agreement  as  to  where  the  logs  were  to  be 
scaled  and  delivered.  In  such  a  case  proof  of  a  custom  to 
scale  at  the  one  place  or  the  other  was  inadmissible. 

'*  Where  a  contract  is  by  word  of  mouth,  and  the  con- 
troversy is  not  as  to  the  meaning  of  the  terms  used  by  the 
parties,  but  as  to  what  precise  terms  had  been  in  fact  used, 
evidence  of  custom  is  not  admissible. ' '  Lawson  on  Usages 
and  Customs,  §  187. 

And,  see  Scmford  v.  Rawlings^  43  111.  92. 

A  great  many  questions  have  been  raised  on  this  appeal ; 
but  as  many  of  them  are  unimportant  and  none  of  them  are 
likely  to  arise  upon  a  new  trial,  and  owing  to  the  lengthy 
discussion  it  would  take  to  pass  upon  them,  we  shall  not 
undertake  to  do  so.  There  is  one,  however,  which  we 
cannot  allow  to  pass  without  comment.  A  motion  for  a 
new  trial  was  made  by  the  defendants,  and  proof  was  sub- 
mitted that  during  the  progress  of  the  trial  the  plaintiff 
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and  one  of  the  jurymen  were  playing  at  cards  and  drink- 
ing together  at  a  saloon ;  that  they  were  walking  together 
and  conversing  with  each  other.     This  was  not  contradicted, 
although  aj£dayit8  were  submitted  to  the  effect  that  the 
plaintiff  and  the  juryman  in  question  did  not  converse 
about  the  case.     Nothing  was  said  as  to  whether  the  plaint- 
iff or  the  juryman  paid  for  the  liquor  which  was  drunk  by 
them  while  they  were  playing  cards  together.      It  seems 
that  defendants  were  unable  to  obtain  any  proof  in  rela- 
tion thereto,  but  we  think  it  is  fair  to  assbme  that  it  was 
paid  for  by  the  plaintiff.     It  was  a  matter  within  his  knowl- 
edge and  he  had  an  opportunity  to  show  the  fact  if  it  was 
otherwise,  and  having  failed  to  do  so  it  should  be  presumed 
against  him  under  the  circumstances.     While  we  do  not  say 
what  we  would  do  as  an  appellate  court  if  the  disposition 
of  the  case  rested  upon  this  one  question,  as  the  granting 
of  a  new  trial  is  largely  entrusted  to  the  discretion  of  the 
lower  court,  yet  we  may  safely  say  that  were  the  proposi- 
tion before  us  originally  as  a  trial  court  we  would  grant 
the  motion  for  a  new  trial  upon  this  ground,  if  there  were 
no  other  reasons  to  warrant  it.     Such  conduct  upon  the 
part  of  the  plaintiff  and  the  juryman  was  reprehensible  in 
the  extreme.     Instead  of  seeking  each  other's  society  they 
should  rather  have  avoided  it.     Trials  of  causes  should 
have  the  appearance  of  fairness,  and  it  would  tend  greatly 
to  bring  judicial  proceedings  into  disrepute  if  matters  of 
this  kind  should  be  overlooked  or  tolerated.     We  fully 
agree  with  the  contention  of  appellants  that  a  verdict  ren- 
dered by  a  jury,  a  portion  of  whom  are  found  to  have  been 
promenading  the  street,  conversing,  playing  at  cards  and 
drinking  with  the  successful  litigant,  has  the  appearance  of 
anything  but  fairness,  and  let  it  once  bo  understood  that 
such  things  are  permissible  and  we  will  be  treated  to  the 
spectacle  of  litigants  vieing  with  each  other  in  both  private 
and  public  places  in  attempts  to  win  the  good  will  and  fa- 
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Yor  of  the  jury,  and  the  administration  of  the  law  greatly 
scandalized  thereby. 
Reversed. 

Dunbar,  C.  J.,  and  Anders,  Hoyt  and  Stiles,  JJ., 
concur. 


[No.  1293.    Decided  July  10, 1894.] 

.    »    377 

The  State  of  Washington,  on  the  relation  of  William        1JZ_J^ 
H.  R.  McMartvn^  Appellant^  v.    Lewis  C.   Whitney, 
lie^pondent. 

prosecuting  attorneys  —  VACANCY  IN  OFFICE  —  HOW   FILLED. 

The  prosecuting  attorney  of  a  county  bein^  a  county  ollicer, 
under  the  constitution  and  laws  of  this  state,  a  vacancy  in  the  office 
should  be  tilled  by  appointment  of  the  county  commissioners  and 
not  by  the  governor. 

Appeal  from  Superior  Courts  Snohomish  County, 

Fishback^  Sapp  <J&  Ferry ^  for  appellant. 
Whitney  cfe  Fram£^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  A  vacancy  having  occurred  in  the  office  of 
prosecuting  attorney  of  Snohomish  county,  the  respondent 
was,  on  May  9,  1893,  appointed  by  the  board  of  county 
commissionei's  to  hold  the  office.  On  the  same  day  the 
governor  appointed  the  appellant.  Both  appointees  qual- 
ified, but  respondent  obtained  possession  of  the  office,  and 
appellant  brought  this  action  to  try  the  title. 

The  case  involves  the  question  whether  the  governor  or 
the  county  commissioners  possess  the  power  of  appoint- 
ment to  fill  a  vacancy  in  the  office  in  question. 

The  only  law  upon  our  statute  books  which  pretends  to 
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provide  for  the  election  of  prosecuting  attorneys,  and  de- 
fines their  authority  in  detail,  is  that  of  February  4,  1886 
(Laws,  p.  59).  That  act  prescribed  that  there  should  be 
elected  "in  the  district  comprising     .     .  county  one 

prosecuting  attorney."  In  some  cases  there  was  one 
county,  and  in  others  there  were  several  counties  in  a  dis- 
trict. King,  Kitsap  and  Snohomish  counties  were  thus 
united  as  a  district  in  which  one  attorney  only  was  pro> 
vided.  The  governor  was  by  that  act  authorized  to  fill 
vacancies. 

The  act  of  March  26,  1890  (Laws  1889-90,  p.  302), 
entitled  ^'An  act  classifying  the  counties  according  to 
population,  enumerating  the  county  officers,'- etc.,  con- 
fused matters  a  little  by  naming  as  a  county  officer  ^^one 
county  attorney"  and  omitting  all  mention  of  prosecuting 
attorneys.  But  the  general  impression  was  that  this  was 
a  mere  lapsus  linguce^  and  this  was  confirmed  by  the  act  of 
February  3,  1891,  which  substantially  declared  county  at- 
torneys and  prosecuting  attorneys  to  be  the  same  officers. 

Sec.  5,  art.  11  of  the  constitution  imposed  upon  the 
legislature  the  duty  of  providing,  by  general  and  uniform 
laws,  for  the  election,  in  the  several  counties,  of  prosecut- 
ing attorneys  and  other  county,  township  and  district  offi- 
cers ;  and  §  6  of  the  same  article  imposed  upon  the  boards 
of  county  commissioners  the  duty  of  filling  vacancies  in  ail 
county  offices. 

The  legislature  of  1 890  did  not  provide  for  the  election 
of  any  county  officers,  however,  the  act  of  March  26  hav- 
ing for  its  object  only  the  fixing  of  salaries,  and  some  pro- 
visions in  regard  to  deputies,  fees,  etc.  Nor  has  there  been 
any  legislation  on  the  subject  since,  the  existence  of  all  the 
county  offices  in  the  state  depending  entirely  upon  laws 
passed  during  the  territorial  period. 

The  electors  in  every  county  in  the  state,  however,  at 
the  elections  of  1890-92,  treated  the  office  of  prosecuting 
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attorney  as  though  the  constitution  had  amended  the  act 
of  1886  so  as  to  require  the  election  of  such  an  officer  in 
each  county,  whether  it  had  theretofore  been  associated 
with  some  other  county  in  a  "district"  or  not ;  and  rightly 
so,  as  both  parties  to  this  case  must  concede,  since  if  the 
contrary  were  decided  there  would  be  no  prosecuting  at- 
torney for  Snohomish  county,  but  a  prosecuting  attorney 
for  the  district  composed  of  King,  Kitsap  and  Snohomish 
counties.  We  think  the  popular  interpretation  was  right 
in  this,  and  that  the  amendment  was  carried  further  so 
that  the  prosecuting  attorneys  became,  from  the  election 
of  1890,  county  officers  simply,  without  any  '^district" 
appellation  which  had  theretofore  attached  to  them  wholly 
because  some  of  them  happened  to  be  elected  by  the  joint 
vote  of  several  counties. 

It  follows  that  the  provision  of  the  constitution  in  re- 
gard to  filling  vacancies  affects  this  office,  and  that  the 
respondent  is  rightfully  entitled  to  it :  wherefore  the  judg- 
ment is  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Anders  and  Hoyt,  JJ., 
concur. 


[No.  1310.    Decided  July  10, 18M.]  , 

D.  H.  Hartson,  AppdUmt^  v.  John  L.  Dale  et  al, ,  Re-     '^  cor 

spondents. 

COUNTY    commissioners  —  EXTRA    SERVICES  —  ALLOWANCE    FOR  — 

INJUNCTION  —  APPEAL. 

The  claim  of  a  county  commissioner  for  services  and  expenses 
n  attending  a  session  of  the  state  board  of  equalization  in  the  in- 
terests of  his  county,  to  prevent  an  increase  in  the  county  valuation 
by  the  state  board,  must  be  presented  to  the  superior  court  for 
allowance  by  petition,  under  Laws  1898,  p.  176,  §  8,  and  the  allow- 
ance of  such  claim  by  the  board  of  county  commissioners  is  illegal 
and  unauthorized. 
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The  claim  of  a  member  of  the  board  of  county  commissioners 
for  compensation  for  extra  services,  when  allowed,  cannot  be  or- 
dered paid  out  of  the  salary  fund. 

An  appeal  from  a  judgment  denying  an  application  for  an  in- 
junction to  prevent  a  county  treasurer  from  paying  a  warrant,  is 
not  subject  to  dismissal  because  of  the  act  of  the  treasurer  in  making 
payment  subsequent  to  the  appeal. 

Appeal  from  Superior  Courts  Shagit  County. 

Million  cfe  Hovser^  for  appellant. 
WelU  cfe  Joiner^  for  respondents. 

The  opinion  of  the  Qourt  was  delivered  by 

Dunbar,  C.  J. — This  is  an  action  brought  by  appellant 
as  a  resident  and  taxpayer  of  tikagit  county  against  re- 
spondents to  cancel  and  enjoin  the  payment  of  a  certain 
warrant  issued  by  the  auditor  to  respondent  Dale,  an  in- 
terest in  the  warrant  being  claimed  by  respondent  Moody, 
and  Dunlap  being  made  a  party  that  he  may  be  enjoined 
from  paying  the  warrant  as  treasurer.  The  complaint  al- 
leges that  the  respondent  Dale  is  chairman  of  the  board  of 
county  commissioners  of  Skagit  county,  and  that  on  tiie 
2d  day  of  September,  1893,  while  acting  as  such  chair- 
man, together  with  only  one  other  member  of  the  board, 
and  while  the  board  was  in  session,  made  an  order  author- 
izing respondent  Dale  to  attend  the  state  board  of  equali- 
zation at  Olympia,  claiming  to  represent  the  county  of 
Skagit  for  the  purpose  of  inducing  said  state  board  of 
equalization  not  to  interfere  with  the  assessment  roll  of 
said  Skagit  county  by  raising  the  amount  of  assessed 
property  of  said  Skagit  county  as  assessed  by  the  county 
assessor  thereof ;  that  such  services  rendered  by  said  Dale 
were  not  for  attendance  upon  any  regular  session  of  the 
board  of  county  commissioners,  but  that  such  services 
were  rendered  in  fact  without  any  authority  of  said  board 
of  county  commissioners ;  that  the  said  defendant  Dale 
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afterwards  presented  a  bill  to  the  board  of  county  com- 
missioners of  Skagit  county  for  $75  for  his  services  in  so 
attending  the  meeting  of  the  said  board  of  equalization, 
and  that  the  board  of  county  commissioners  unlawfully 
and  without  warrant  or  authority  of  law  allowed  and  or- 
dered paid  to  the  said  Dale  the  sum  of  $75,  and  directed 
that  said  sum  be  paid  to  said  Dale  by  warrant  drawn  upon 
the  salary  fund  of  Skagit  county ;  and  alleges  that  the 
auditor  of  Skagit  county  in  pursuance  of  said  order  did, 
on«the  28th  day  of  September,  1893,  draw  his  warrant 
upon  said  Dunlap  as  treasurer  of  said  county  payable  out 
of  the  salary  fund  for  the  sum  of  $76 ;  that  the  warrant 
was  duly  presented  and  endorsed  by  the  treasurer,  ''Pre- 
sented and  not  paid  for  want  of  funds.  ^'  The  complaint 
alleges  that  the  plaintiif  is  a  taxpayer  of  the  county  of 
Skagit,  and  has  been  for  three  yeai*s  last  past,  and  alleges 
all  other  necessary  qualifications,  and  asks  that  the  treas- 
urer be  restrained  from  paying  the  warrant  Respondents 
interposed  a  demurrer  to  the  complaint  which,  upon  a  hear- 
ing by  the  court,  was  sustained.  The  plaintiff  electing  to 
stand  upon  his  complaint,  a  judgment  of  dismissal  was  duly 
entered,  and  from  the  judgment  the  appellant  appeals. 

Sec.  3  of  ch.  76  of  the  Session  Laws  of  1893  (p.  175), 
provides  that  — 

''Whenever  a  county  commissioner  of  any  of  the  classes 
of  counties  mentioned  in  section  two  hereof  [which  em- 
braces the  commissioners  in  this  case]  shall  claim  or  de- 
mand pay  or  compensation  for  attendance  upon  extra 
sessions  of  the  board  of  county  commissioners,  or  shall 
claim  or  demand  pay  or  compensation  for  any  extra  ser- 
vices or  expenses,  or  for  any  services  except  the  per  diem 
and  mileage  allowed  for  attendance  upon  regular  sessions 
of  said  board,  he  shall  make  out  and  file  with  the  clerk  of 
the  superior  court  aforesaid,  a  petition  showing  in  detail 
the  amount  claimed,  together  with  a  statement  of  the  facts 
which  he  claims  made  such  extra  services  and  expenses 
necessary,  which  petition  shall  be  verified  by  the  oath  of 
the  commissioner  claiming  thereunder." 
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The  claim  of  a  member  of  the  board  of  county  commissioners 
for  compensation  for  extra  services,  when  allowed,  cannot  be  or- 
dered paid  out  of  the  salary  fund. 

An  appeal  from  a  judgment  denying  an  application  for  an  in- 
junction to  prevent  a  county  treasurer  from  paying  a  warrant,  is 
not  subject  to  dismissal  because  of  the  act  of  the  treasurer  in  making 
payment  subsequent  to  the  appeal. 

Appeal  from  Superior  Courts  Skagit  County. 

Million  (&  Hou8e7\  for  appellant. 
Wells  i&  Joiner^  for  respondents. 

The  opinion  of  the  Qourt  was  delivered  by 

Dunbar,  C.  J. — This  is  an  action  brought  by  appellant 
as  a  resident  and  taxpayer  of  Skagit  county  against  re- 
spondents to  cancel  and  enjoin  the  payment  of  a  certain 
warrant  issued  by  the  auditor  to  respondent  Dale,  an  in- 
terest in  the  warrant  being  claimed  by  respondent  Moody, 
and  Dunlap  being  made  a  party  that  he  may  be  enjoined 
from  paying  the  warrant  as  treasurer.  The  complaint  al- 
leges that  the  respondent  Dale  is  chairman  of  the  board  of 
county  commissioners  of  Skagit  county,  and  that  on  the 
2d  day  of  September,  1893,  while  acting  as  such  chair- 
man, together  with  only  one  other  member  of  the  board, 
and  while  the  board  was  in  session,  made  an  order  author- 
izing respondent  Dale  to  attend  the  state  board  of  equali- 
zation at  Olympia,  claiming  to  represent  the  county  of 
Skagit  for  the  purpose  of  inducing  said  state  board  of 
equalization  not  to  interfere  with  the  assessment  roll  of 
said  Skagit  county  by  raising  the  amount  of  assessed 
property  of  said  Skagit  county  as  assessed  by  the  county 
assessor  thereof ;  that  such  services  rendered  by  said  Dale 
were  not  for  attendance  upon  any  regular  session  of  the 
board  of  county  commissioners,  but  that  such  services 
were  rendered  in  fact  without  any  authority  of  said  board 
of  county  commissioners ;  that  the  said  defendant  Dale 
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afterwards  presented  a  bill  to  the  board  of  county  com- 
missioners of  Skagit  county  for  $76  for  his  services  in  so 
attending  the  meeting  of  the  said  board  of  equalization, 
and  that  the  board  of  county  commissioners  unlawfully 
and  without  warrant  or  authority  of  law  allowed  and  or- 
dered paid  to  the  said  Dale  the  sum  of  $75,  and  directed 
that  said  sum  be  paid  to  said  Dale  by  warrant  drawn  upon 
the  salary  fund  of  Skagit  county ;  and  alleges  that  the 
auditor  of  Skagit  county  in  pursuance  of  said  order  did, 
on  •the  28th  day  of  September,  1893,  draw  his  warrant 
upon  said  Dunlap  as  treasui'er  of  said  county  payable  oul 
of  the  salary  fund  for  the  sum  of  $75 ;  that  the  warrant 
was  duly  presented  and  endorsed  by  the  treasurer,  ''Pre- 
sented and  not  paid  for  want  of  funds."  The  complaint 
alleges  that  the  plaintiff  is  a  taxpayer  of  the  county  of 
Skagit,  and  has  been  for  three  years  last  past,  and  alleges 
all  other  necessary  qualifications,  and  asks  that  the  treas- 
urer be  restrained  from  paying  the  warrant.  Respondents 
interposed  a  demurrer  to  the  complaint  which,  upon  a  hear- 
ing by  the  court,  was  sustained.  The  plaintiff  electing  to 
stand  upon  his  complaint,  a  judgment  of  dismissal  was  duly 
entered,  and  from  the  judgment  the  appellant  appeals. 

Sec.  3  of  ch.  75  of  the  Session  Laws  of  1893  (p.  175), 
provides  that  — 

*' Whenever  a  county  commissioner  of  any  of  the  classes 
of  counties  mentioned  in  section  two  hereof  [which  em- 
braces the  commissioners  in  this  case]  shall  claim  or  de- 
mand pay  or  compensation  for  attendance  upon  extra 
sessions  of  the  board  of  county  commissioners,  or  shall 
claim  or  demand  pay  or  compensation  for  any  extra  ser- 
vices or  expenses,  or  for  any  services  except  the  per  diem 
and  mileage  allowed  for  attendance  upon  regular  sessions 
of  said  board,  he  shall  make  out  and  file  with  the  clerk  of 
the  superior  court  aforesaid,  a  petition  showing  in  detail 
the  amount  claimed,  together  with  a  statement  of  the  facts 
which  he  claims  made  such  extra  services  and  expenses 
necessary,  which  petition  shall  be  verified  by  the  oath  of 
the  commissioner  claiming  thereunder." 
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And  the  statute  proceeds  at  length  to  point  out  the 
manner  in  which  said  claim  shall  be  examined  and  passed 
upon  by  the  court. 

It  seems  to  us  that  the  mere  citation  of  this  law  is  suf- 
ficient to  establish  the  correctness  of  appellant's  claim  that 
this  warrant  was  issued  without  authority  of  law  by  the 
commissioners.  It  is  against  the  policy  of  the  law  to 
allow  commissioners  to  pass  upon  their  own  bills  where 
the  services  rendered  are  not  especially  provided  for  and 
settled  by  the  law.  It  is  no  part  of  the  duty  of  a  com- 
missioner, which  is  imposed  by  the  law,  to  visit  the  state 
board  of  equalization  in  the  capacity  of  a  lobbyist  in  the 
interests  of  the  county,  or  in  any  other  capacity;  and  the 
law  very  wisely  provides  that  in  the  incurring  of  all  such 
expenses  as  those  incurred  in  this  case  by  the  commis- 
sioner, if  it  could  be  legally  incurred  at  all — a  question 
upon  which  it  is  not  now  necessary  to  pass — that  a  disin- 
terested tribunal  should  pass  upon  the  amount  which  such 
services  wei*e  worth.  That  these  services  were  not  any  part 
of  the  services  required  of  the  commissioner  as  a  commis- 
sioner is  admitted  and  asserted  by  respondent  on  page  8  of 
his  brief,  where  he  says: 

*' These  services  rendered  by  respondent  Dale  not  being 
any  of  the  duties  imposed  by  law  upon  such  an  official,  his 
position  was  the  same  and  no  more  official  than  would  have 
been  the  service  of  an  attorney  or  other  representative  ap- 
pointed for  this  purpose  by  the  board  of  county  commis- 


sioners. ' ' 


If,  then,  the  services  rendered  were  not  official,  or  the 
demand  for  compensation,  in  the  language  of  the  law, 
''was  for  any  services  except  the  per  diem  and  mileage 
allowed  for  attendance  upon  regular  sessions  of  said  board, '' 
it  plainly  falls  under  the  provisions  of  §  3  above  cited,  and 
the  claim  should  have  been  presented  to  the  tribunal  in  the 
manner  required  in  said  section. 

Again,  the  order  making  this  demand  a  claim  against 
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the  salary  fund  is  entirely  wrong,  and  the  commissioners 
had  no  more  authorit}'  to  order  it  paid  out  of  said  fund 
than  any  other  bill  which  had  been  created  against  the 
county  outside  of  the  salaries  of  officei*s  provided  for  in 
the  law  creating  a  salary  fund. 

There  is  a  supplemental  record  in  this  case  and  a  motion 
to  dismiss  based  upon  affidavits  showing  that  since  the  ap- 
peal was  taken  in  this  case  the  warrant  in  controversy  has 
been  paid  by  the  treasurer,  but  this  court  refuses  to  con- 
sider this  showing,  for  it  seems  to  us  it  would  be  extremely 
inequitable  to  allow  any  subsequent  action  of  the  respond- 
ent to  have  the  effect  of  subjecting  the  appellant  to  the 
costs  of  his  appeal,  which  we  think  was  meritorious. 

Therefore,  the  judgment  of  the  court  in  sustaining  the 
demurrer  will  be  reversed,  and  the  cause  remanded  with 
instructions  to  the  lower  court  to  overrule  the  demurrer  to 
plaintiff's  complaint. 

Scott,  Anders  and  Stiles,  JJ.,  concur. 

HoYT,  J.,  concurs  in  the  result. 


[No.  1820.    DeddedJuly  10, 18M.] 

W.  G.  Peters,  Respondent^  v.  Mont  W.  Gay  et  al.,  De- 
fendantB^  Guarantee  Loan  and  Trust  Company  et  al, , 
AppMards, 

evidence  —  PROOF  OF  RECORD  —  NEGOTIABLE  INSTRUMENTS  — 
FRAUD  OF  PAYEE— RIGHTS  OF  INNOCENT  PURCHASER. 

The  original  mortgage  filed  for  record,  with  the  certificate  of  the 
auditor  under  his  hand  and  seal  stating  the  time  of  filing  and  the 
volume  and  page  where  the  instrument  is  recorded,  is  competent 
evidence  of  the  record. 

Although  a  promissory  note  and  mortgage  securing  the  same 
have  been  diverted  by  the  payee  from  the  purpose  designed  by  the 
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maker  at  the  time  of  their  execution,  no  consideration  having 
passed  to  the  makers,  and  have  been  endorsed  and  assigned  by  the 
payee  before  maturity  to  a  bona  fide  purchaser  for  a  valuable  con- 
sideration, such  purchaser  has  priority  over  the  maker  and  sabse- 
quent  mortagees  who  take  with  notice  of  the  record  of  the  prior 
mortgage. 

Appeal  from  Superior  Courts  ClaUam  County. 

Strudxoick  <&  Peters^  for  appellants. 

Easterday  cfe  l^terday  (^Benton  Embree^  of  counsel), 
for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  This  is  a  suit  by  respondent  to  fore- 
close a  mortgage  upon  land  in  Clallam  county,  given  to 
secure  the  note  of  defendant  Mont  W.  Gay,  to  defendant 
B.  F.  Schwartz,  and  claimed  to  have  been  endorsed  and 
delivered  to  respondent ;  and  appellants  were  made  parties 
defendant  for  the  reason  that  they  claimed  some  interest 
in  the  land  sought  to  be  foreclosed.  Appellants  claiming 
under  a  mortgage  upon  the  same  land,  of  later  date  tlian 
respondent's,  deny  the  delivery  of  the  note  and  mortgage 
to  Schwartz,  the  record  of  the  mortgage,  and  the  assign- 
ment of  either  note  or  mortgage  to  respondent ;  and  allege 
affirmatively  that  the  note  and  mortgage  plead  by  respond- 
ent were  without  consideration  and  were  stolen  by  Schwartz 
from  the  maker  Gay. 

Respondent  introduced  his  note  and  mortgage  and  rested. 
Appellants  proved  the  note  to  have  been  diverted  by 
Schwartz  from  the  purpose  originally  intended,  which  was 
that  Schwartz  was  to  obtain  a  loan  of  $1,200  for  Gay,  the 
maker  of  the  note,  and  give  the  note  and  mortgage  to  the 
lender.  Instead  of  this  he  failed  to  negotiate  any  loan  for 
Gay,  but  delivered  the  note  and  mortgage  as  collateral  to 
secure  the  account  of  the  bank  in  Port  Angeles,  of  which 
he  was  manager,   with  the  Columbia  National  Bank  of 
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Tacoma,  of  which  respondent  was  vice  president  This 
diversion  of  the  note  was  before  its  maturity,  and  its  de- 
livery endorsed  in  blank  was  at  the  time  the  Tacoma  bank 
opened  an  account  with  the  Port  Angeles  bank,  it  being 
given  with  other  collateral  to  secure  the  Columbia  National 
Bank  of  Tacoma. 

The  only  notice  that  appellants  had  of  respondent's 
mortgage  was  by  the  record.  It  is  claimed  by  the  appel- 
lants that  the  certificate  on  this  mortgage  was  not  compe- 
tent; that  the  statute  requires  a  copy  of  the  instrument  as 
recorded  certified  by  the  county  auditor  over  his  oflScial 
seal.  This  question  was  decided  adversely  to  the  appel- 
lants' contention  in  Oameau  v.  Port  Blakely  Mill  Co. ,  8 
Wash.  467,  the  certificate  of  the  auditor  in  this  case  being 
equally  as  full  as  the  certificate  passed  upon  by  the  court 
in  the  case  of  Oameau  v.  Port  Blakely  Mill  Co, 

The  court  found  the  execution  of  the  negotiable  promis- 
sory note  as  alleged  in  the  complaint;  the  delivery  of  the 
same;  that  the  respondent  was  the  owner  and  holder  of  the 
note;  that  the  same  was  unpaid;  that  the  note  was  duly 
assigned  for  a  valuable  consideration;  that  the  respondent, 
plaintiff  below,  was  entitled  to  judgment,  and  that  his  lien 
was  prior  to  and  superior  to  that  of  the  appellants;  and  we 
are  of  the  opinion  that  all  of  these  findings  were  justified 
by  the  testimony. 

This  was  a  case  of  hardship  worked  upon  the  defendant 
by  the  conduct  of  Schwartz;  but  the  endorsement  upon  the 
back  of  the  mortgage,  relied  upon  by  appellants  as  giving 
notice  of  its  fraudulent  character,  was  not  made  until  after 
the  purchase  of  the  note  by  respondent,  and  he  is  in  no  way 
responsible  for  the  misfortune  of  appellants  in  purchasing 
worthless  security.  The  note  was  duly  endorsed  by  the 
payee  before  maturity;  was  delivered  to  the  respondent  as 
collateral  to  an  obligation  entered  into  at  the  time  of  the 
pledge;  respondent  became  the  honafide  holder  of  the  note 
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and  of  the  legal  title  thereto.  The  uncontradicted  testi- 
mony shows  that  the  respondent's  claim  against  the  pledgor 
was  $5,000,  contracted  in  good  faith;  that  the  security  was 
taken  in  good  faith  and  received  before  there  was  any 
notice  of  fraud,  and  that  of  the  claim  of  $5, 000  only  $700 
has  been  paid,  and  that,  including  the  note  in  suit,  the  col- 
lateral security  held  by  respondent  is  only  about  $2,000. 
We  see  no  reason  why  respondent  should  be  called  upon 
to  yield  up  this  security  for  the  benefit  of  Gay,  who  allowed 
his  paper  to  go  upon  the  market  and  find  its  way  into  the 
hands  of  innocent  purchasers,  or  for  the  benefit  of  subse- 
quent purchasers,  however  innocent  or  unfortunate  they 
may  have  been. 

We  think  none  of  the  contentions  urged  by  appellants 
can  be  sustained,  and  the  judgment  is,  therefore,  aflirmed. 

Scott,  Anders  and  Stiles,  JJ.,  concur. 

HoYT,  J. ,  concurs  in  the  result. 


[No.  1207.    Decided  July  11, 18M.] 

Alexander  C.  Goff,  Respondent^  v.  Pacific  Coast 
Steamship  Company,  AppeUcmt. 

ACTION  FOR  BREACH  OF  CONTRACT — SUFFICIENCY  OF  EVIDENCE. 

In  an  action  against  a  steamship  company  for  dama^^  for  a 
violation  of  a  contract  to  furnish  one  of  its  steamers  for  an  excar- 
sion,  a  verdict  in  favor  of  plaintiff  is  unwarranted  when  it  appears 
from  the  evidence  that  it  was  understood  between  the  parties  that 
if  the  steamship  was  to  be  made  use  of  for  excursion  purposes  it 
would  be  necessary  for  the  company  to  have  knowledge  of  the  fact 
on  the  morning  of  its  arrival  in  port  on  a  certain  day,  and  such  as- 
surances of  the  fulfillment  of  the  contract  on  the  part  of  the  plaintiff 
as  would  authorize  the  incurring  of  expense  and  making  prepara- 
tions for  such  use  of  the  steamer;  that,  in  view  of  such  circam- 
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stances,  a  written  memorandum  of  agreement  between  the  parties, 
stipulating  that  plaintiff  should  pay  $500  of  the  charter  price  '*on 
the  morning  of  August  15, 1892,  and  $500  on  August  18,  1892,  before 
sailing  of  steamer,**  made  time  of  the  essence  of  the  contract;  and 
that  there  was  no  proof  of  a  tender  of  such  sum,  at  any  time  dur- 
ing the  forenoon  of  August  15, 1892,  nor  of  any  act  of  the  defendant 
excusing  it. 

Appeal  from  Superior  Courts  King  Cov/rdy. 

Andrew  F,  Burleigh^  for  appellant. 
F,  B.  Tipton^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  action  was  brought  to  recover  damages 
for  the  violation  of  an  oral  contract  by  which  it  was  claimed 
that  the  appellant  had  agreed  to  furnish  one  of  its  steam- 
ships to  the  respondent  for  the  purpose  of  allowing  him  to 
conduct  an  excursion  to  Flattery  Rocks  and  return.  The 
testimony  of  both  the  appellant  and  the  respondent  agreed 
as  to  the  fact  that  while  the  negotiations  were  pending 
between  them  a  memorandum  in  writing  was  made  setting 
forth  the  conditions  of  the  agreement.  This  memorandum 
was  not  signed,  but  was  identified  and  introduced  in  evi- 
dence by  the  appellant  without  objection  on  the  part  of 
the  respondent.     It  was  in  the  following  language: 

Seattle,  August  3,  1892. 

^^In  consideration  of  payments,  as  hereinafter  stated, 
the  Pacific  Coast  Steamship  Company  hereby  agrees  to 
charter  steamship  City  of  Puebla  to  Mr.  A.  C.  Goflf  for 
an  excursion  from  Seattle  to  Flattery  Rocks  and  return  on 
August  18,  1892. 

^'In  case  of  fog  or  heavy  weather,  steamer  shall  not  be 
required  to  go  further  than  Captain  Debney  deems  expe- 
dient and  safe.  A.  C.  Goff  shall  pay  to  the  Pacific  Coast 
Steamship  Company  the  sum  of  five  hundred  dollars 
($500)  on  the  morning  of  August  15,  1892,  and  $500 
(five  hundred  dollars)  on  August  18,  1892,  before  sailing 
of  steamer. 
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^'This  rate  shall  cover  use  of  ship  and  berths  only,  and 
does  not  include  meal  or  liquor  privileges. 

''A.  C.  Goff  shall  charge  for  round  trip  excursion  two 
dollars  per  ticket,  and  for  cabin  berths  one  dollar  each.'" 

The  testimony  on  the  part  of  the  appellant  went  fully 
to  the  extent  of  showing  that  this  memorandum  entirely 
covered  the  agi*eement  which  was  to  be  entered  into  be- 
tween the  steamship  company  and  the  respondent ;  and  the 
testimony  on  the  part  of  the  respondent,  while  in  form  in 
some  instances  tending  to  establish  that  such  was  not  the 
fact,  was  in  our  opinion  in  full  confirmation  of  that  upon 
the  part  of  the  appellant.  It  further  appeared  from  un- 
contradicted testimony  that  at  the  time  the  negotiations 
were  had  and  this  memorandum  made,  it  was  understood 
between  the  parties  that  if  the  steamship  was  to  be  made 
use  of  for  the  purposes  of  the  excursion,  it  would  be  nec- 
essary that  the  company  should  have  knowledge  of  that 
fact  and  such  assurances  of  the  fulfillment  of  the  contract 
on  the  part  of  the  respondent  as  would  authorize  it  to  incur 
large  expense,  by  way  of  making  preparations  for  having 
the  steamer  so  used,  as  soon  as  the  steamer  should  reach 
Seattle  on  the  morning  of  August  15,  1892.  The  com- 
pany was  not  willing  to  incur  this  expense  until  it  had  8a^ 
isfactory  assurance  on  the  part  of  the  respondent  of  bis 
ability  and  intention  to  carry  out  the  stipulations  of  the 
contract  on  his  behalf ;  that  it  was  for  these  reasons  that 
the  agreement  was  made  that  the  $500  should  be  paid  on 
the  morning  of  the  15th. 

These  facts  aid  us  in  the  interpretation  of  the  memo- 
randum above  referred  to,  and  especially  of  the  provision 
therein  that  the  first  $500  should  be  paid  on  the  morning 
of  August  15.  It  is  unusual  in  the  making  of  a  contract 
to  fix  more  definitely  the  time  at  which  either  of  the  par- 
ties is  to  do  any  act  required  than  that  it  shall  be  done  on 
a  certain  day  named ;  and  the  fact  that  the  parties  to  this 


GOFF  V.  PACIFIC  COAST  STEAMSHIP  CO.  389 

July,  1894.]  Opinion  of  the  Court  — Hoyt,  J. 

contract  saw  fit  to  stipulate  that  this  payment  should  be 
made  on  the  morning  of  the  15th,  instead  of  on  the  15th 
generally,  is  in  itself  significant  and  would,  perhaps,  even 
if  unaided  by  surrounding  circumstances,  have  required 
that  it  should  be  construed  as  having  made  time  of  the 
essence  of  the  contract,  and  that  that  time  should  be  con- 
fined to  the  morning  of  the  15th. 

But  whether  or  not  this  would  be  the  construction  of  the 
contract  unaided  by  surrounding  circumstances,  it  is  clear 
to  our  minds  that  such  should  be  its  construction  when  so 
aided.  As  above  suggested,  there  was  an  attempt  on  the 
part  of  the  respondent  to  deny  that  this  memorandum  ex- 
pressed the  terms  of  the  agreement,  but  he  nowhere  in 
direct  terms  testifies  to  a  different  one,  and  substantially 
admits  that  this  writing  was  made  for  the  purpose  of  ex- 
pressing the  agreement;  and  that  it  was  satisfactory  to 
him;  and  nowhere  does  he  state  any  fact  which  tends  in 
any  manner  to  show  that  there  was  any  conversation  after 
the  making  of  said  memorandum  which  in  any  manner 
changed  the  relations  of  the  parties  in  regard  to  the  subject 
matter  of  the  contract. 

Such  being  the  fact,  and  the  testimony  of  the  appellant 
being  direct  and  positive  that  the  memorandum  expressed 
fully  the  terms  of  the  agreement  to  be  entered  into  between 
the  parties,  there  was  in  our  opinion  no  evidence  to  justify 
the  jury  in  finding  to  the  contrary.  It  was  their  plain 
duty  to  have  found  from  the  testimony  that  the  terms  of 
the  contract  were  expressed  in  the  memorandum,  and  that 
the  clause  in  relation  to  the  time  of  payment  of  the  first 
$500  required  that  it  should  be  made  on  the  morning  of 
the  15th  of  August  as  a  condition  precedent  to  the  boat's 
being  prepared  and  furnished  by  the  appellant  for  the  use 
of  the  respondent.  The  undisputed  facts  show  that  there 
was  no  tender,  or  any  act  of  the  appellant  which  would  ex- 
cuse its  having  been  made,  any  time  during  the  forenoon 
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of  said  15th  of  August.  From  which  it  must  follow  that 
there  should  have  been  a  verdict  for  the  appellant  instead 
of  for  the  respondent. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Anders,  JJ., 
concur. 


[No.  1329.    Decided  July  11,  18»4.J 

Nei;8  Peterson,  Respondent^   v.    James  H.  Woolkry, 

Sheriffs  et  al.^  AppeUamis. 

ATTACHMENT  —  ACTION    OF    CLAIM    AND    DELIVERY  —  EVIDENCE  — 

CONDITIONAL  SALE. 

In  an  action  of  claim  and  delivery,  where  the  defense  gives  no 
evidence  showing  a  greater  value  than  that  stated  by  the  claimant 
in  his  affidavit,  there  is  no  issue  as  to  value  to  be  submitted  to  the 
jury,  but  the  claimant  is  bound  by  the  amount  set  forth  in  his  affi- 
davit. 

In  such  an  action  it  is  unnecessary  to  show  that  the  attaching 
creditor  was  a  bona  fide  one  until  that  fact  has  been  attacked  by 
the  adverse  party. 

The  delivery  of  shingle  bolts  to  a  shingle  manufacturer  under  a 
contract  providing  that  title  to  the  bolts  was  not  to  pass,  and  that 
payment  therefor  was  to  be  at  a  certain  rate  for  shingles  manufac- 
tured therefrom,  does  not  constitute  such  a  conditional  sale  of  the 
shingle  bolts  as  to  require  a  record  thereof  to  be  made  under  the 
provisions  of  Laws  1898,  p.  253,  in  order  to  prevent  the  sale  being 
treated  absolute  as  to  creditors.    (Hoyt  and  Scott,  JJ.,  dissent.) 

Appeal  from  Superior  Courts  King  County, 

Allen  cfe  Powell^  for  appellants. 
William  Martin^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.— The  act  of  March  10,  1893  (Laws,  p.  253), 
provides  that  a  conditional  sale  of  personal  property,  fol- 
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lowed  by  the  possession  of  the  vendee,  shall  be  absolute 
as  to  creditors  anless  the  vendor  and  vendee  join  in  a 
memorandum  stating  the  terms  and  conditions  of  the  sale, 
to  be  filed  in  the  auditor's  office. 

The  sheriff  of  King  county,  having  in  his  hands  a  writ 
of  attachment  issued  at  the  suit  of  a  creditor  of  one  Mc- 
Master,  levied  it  upon  certain  shingle  bolts,  which  the  re- 
spondent claimed  as  his  property.  Respondent  filed  an 
affidavit  alleging  the  value  of  the  bolts  to  be  $500,  and 
took  them  into  his  own  possession  under  a  proper  bond. 

At  the  trial  no  evidence  was  given  upon  either  side  as  to 
the  value,  and  the  court  submitted  the  question  of  value 
to  the  jury.  This  was  unnecessary.  The  claimant  must 
state  the  value  in  his  affidavit,  which  will  bind  him;  and 
unless  the  defense  gives  some  evidence  showing  a  greater 
value  there  is  no  issue  to  submit  to  the  jury.  Neither  was 
it  necessary  that  the  defense  show  that  the  attaching  cred- 
itor was  a  creditor  in  good  faith  until  that  fact  was  in 
some  way  attacked  by  the  other  side.  The  other  allega- 
tions of  error  can  be  better  disposed  of  upon  a  considera- 
tion of  the  contract  between  respondent  and  McMaster, 
the  essential  parts  of  which  wei'e  as  follows: 

*'The  said  party  of  the  second  part  [respondent] 
agrees  to  deliver  to  the  party  of  the  first  part,  at 
the  shingle  mill  ...  in  the  city  of  Seattle,  2,000 
cord  of  shingle  bolts  .  .  .  And  the  said  party  of  the 
second  part  agrees  to  deliver  said  shingle  bolts  on  rafts  or 
floats  at  the  rate  of  100  cord  a  week,  each  raft  to  contain 
from  100  to  150  cords  of  shingle  bolts.  The  title  to  said 
shingle  bolts  is  to  remain  in  the  said  party  of  the  second 
part  until  paid  for. 

''The  said  party  of  the  first  part  [McMaster]  .  .  . 
will  pay  to  the  said  party  of  the  second  part,  in  the  man- 
ner and  in  the  sums  and  at  the  times  as  herein  provided 
for  the  delivery  of  said  shingle  bolts  the  prices  following, 
to  wit:  52^  cents  per  M  for  each  and  every  M  shingles 
manufactured,  said  shingles  to   be   made   to  measure  6 
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shingles  to  2  inches  at  the  thick  end;  and  the  sum  of 
62^  cents  per  M  for  each  and  every  M  shingles  manu- 
factured, said  shingles  to  be  made  to  measure  5  shingles 
to  2  inches  at  the  thick  end ;  and  each  and  every  M 
shingles  manufactured  of  what  is  known  as  i-ejected 
shingles  the  sum  of  52^  and  62^  cents  per  M,  respectively. 

^'8aid  party  of  the  first  part  agrees  to  keep  a  correct 
account  of  all  shingles  manufactured  at  his  mill  of  the 
shingle  bolts  delivered  by  the  said  party  of  the  second 
part ;  and  whenever  a  raft  load  of  shingle  bolts  is  all  man- 
ufactured into  shingles,  then  the  said  party  of  the  first  part 
agrees  to  pay  in  full  (at  the  rate -specified  in  this  contract) 
for  all  the  shingles  manufactured  out  of  said  raft  load  of 
shingle  bolts. 

^  'And  it  is  further  agreed  by  and  between  the  party  of 
the  first  part  and  the  party  of  the  second  part  that  the 
standard  price  of  shingles  6  to  2  inches  is  now  at  the  date 
of  this  contract  $1.35  per  M,  and  that  the  price  of  52^ 
cents  per  M  mentioned  in  this  contract  is  based  on  this 
price ;  and  the  standard  price  of  shingles  5  to  2  inches  is 
now  at  the  date  of  this  contract  $1.60  per  M,  and  the 
price  of  62^  cents  per  M  as  mentioned  in  this  contract  is 
based  on  this  price.  And  if  at  any  time  during  the  exist- 
ence of  this  contract  the  prices  of  shingles  shall  advance, 
then  the  said  party  of  the  first  pai*t  shall  at  once  notify  the 
said  party  of  the  second  part  of  that  fact,  and  the  party  of  the 
second  part  shall  according  to  this  contract  be  entitled  to 
one-half  of  such  advance,  that  is,  if  shingles  advance  5, 10 
or  40  cents  per  M  over  and  above  the  standard  price  men- 
tioned in  this  contract,  then  the  said  party  of  the  first  part 
agrees  to  pay  to  said  party  of  the  second  part  one-half  of 
such  advance  in  addition  to  the  52^  and  62^  cents  per  M 
shingles,  as  specified  in  this  contract.  But  at  no  time 
shall  the  price  paid  for  shingle  bolts  be  any  less  than  52^ 
and  62^  cents  per  M  for  shingles  manufactured  out  of 
bolts  delivered  by  the  said  second  party." 

About  200  cords  of  bolts  had  been  floated  conveniently 
near  the  shingle  mill,  and  from  these  McMaster  had  made 
about  175, 000  shingles;  the  remainder  were  those  seized  un- 
der the  attachment*    Appellants'  position  is  that  the  contract 
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was  an  agreement  for  the  conditional  sale  of  shingle  bolts 
which  became  e£Fective  as  a  sale  upon  a  condition  subse- 
quent (the  payment  of  the  price  per  thousand  shingles )  as 
soon  as  the  bolts  were  delivered  at  the  mill,  that  is,  as  the 
facts  showed,  moored  on  floats  near  the  mill  and  surrend- 
ered to  the  will  of  McMaster  so  that  he  could  proceed 
with  the  manufacture  of  shingles  from  them. 

If  this  construction  of  the  contract  is  a  correct  one  it  was 
for  the  jury  to  determine  the  facts  as  to  delivery,  and  their 
verdict  might  have  been  for  appellants,  inasmuch  as  neither 
the  contract  nor  any  memorandum  of  it  was  recorded.  But  if 
the  contract  itself  did  not  provide  for  a  conditional  sale  of. 
shingle  bolts,  the  fact  of  delivery  to  McMaster  was  imma- 
terial, as  the  case  would  turn  upon  the  construction  of  the 
instrument  given  by  the  court,  leaving  nothing  for  the  jury 
to  pass  upon. 

It  seems  to  us  that  this  contract  is  not  one  for  the  sale 
of  shingle  bolts  in  any  event,  although  there  is  more  or 
less  mention  of  bolts  in  it.  The  respondent  agrees  to  de- 
liver bolts  at  the  rate  of  100  cords  a  week,  and  although 
there  is  no  express  provision  that  McMaster  shall  convert 
them  into  shingles,  the  clear  implication  must  be  to  that 
effect.  Respondent  nowhere  undertakes  to  sell  bolts,  and 
McMaster  is  not  bound  to  accept  and  pay  for  bolts.  The 
one  agrees  to  furnish  the  materials,  while  the  other  under- 
takes to  manufacture  them  into  shingles.  If  these  bolts 
were  to  be  considered  fully  delivered,  what  would  be 
Peterson's  measure  of  damage  in  case  McMaster  refused 
to  convert  them  into  shingles?  Certainly  not  the  value  of 
the  bolts  by  the  cord,  as  upon  a  sale;  for  the  contract  does 
not  provide  for  the  ascertainment  of  the  price  in  that  way, 
and  it  would  be  impossible  to  say  how  many  shingles 
could  have  been  produced  from  the  bolts.  On  the  other 
hand,  McMaster  could  not  compel  Peterson  to  accept  the 
cord  value  of  the  bolts  in  payment  of  his  obligation.     In 
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fact,  until  shingles  had  been  produced  the  law  would  not, 
as  between  the  parties  to  the  contract,  enforce  it  as  a  sale 
of  bolts  against  either;  and  if  not  against  the  parties  to  it, 
as  between  themselves,  it  certainly  should  not  do  so  at  the 
instance  of  mere  creditors  of  one  or  the  other. 

Rightly  considered,  McMaster  was  the  bailee  of  the 
bolts  for  Peterson  until  they  were  made  into  shingles^ 
when  the  sale  provisions  of  the  contract  took  effect,  and 
no  title,  conditional  or  otherwise,  passed  until  then.  The 
agreement  was  to  sell  shingle  bolts  in  the  form  of  shingles^ 
when  they  should  be  reduced  to  that  form  by  the  labor  of 
McMaster,  the  price  to  be  per  thousand  of  shingles,  but 
the  absolute  title  of  the  shingles,  even,  not  to  pass  until 
they  were  paid  for.  Possession  of  the  materials  given  for 
the  purpose  of  manufacture  in  no  wise  changed  the  nature 
of  the  transaction  from  that  provided  for  in  the  contract; 
indeed  the  contract  must  have  implied  that  such  a  posses- 
sion be  taken.  Respondent  could  safely  intrust  sudi  a 
possession  to  McMaster  without  fear  that  any  creditor  of 
the  latter  would  be  able  to  interfere,  because  until  shingles 
were  made  there  was  nothing  in  existence  which  was  in- 
tended to  be  the  subject  of  a  sale. 

This  construction  of  the  contract  makes  the  judgment 
necessarily  a  connect  one,  and  it  is,  therefore,  affirmed. 

Dunbar,  C.  J.,  and  Anbers,  J.,  concur. 

HoYT,  J.  (dissenting). — I  am  unable  to  agree  with  the 
majority  of  the  court.  In  my  opinion  it  was  a  conditional 
sale  of  the  bolts  by  the  respondent,  and  came  directly 
within  the  provisions  of  the  statute,  so  that  the  conditions 
of  the  contract  could  have  no  effect  as  against  creditors  of 
the  one  to  whom  they  were  sold,  unless  the  same  had  been 
recorded  as  required  by  law.  Respondent  was  not  dealing 
in  shingles,  and  It  was  not  within  the  contemplation  of  the 
parties  to  the  contract  that  it  was  to  be  a  sale  of  shingles. 
It  was  intended  that  it  should  be  a  sale  of  the  shingle  bolts, 
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and  there  was  simply  a  reservation  of  the  title  until  such 
time  as  the  value  should  be  determined  under  the  pro- 
visions of  the  contract.  If  the  statute  can  be  avoided  by 
putting  the  conditions  in  any  particular  form,  the  evil 
which  it  was  intended  to  meet  will  exist  the  same  as  before. 
The  object  of  the  statute  was  to  prevent  one  placing  an- 
other in  absolute  and  open  possession  of  personal  property 
and  at  the  same  time  retaining  such  an  interest  therein  by 
virtue  of  some  condition  in  the  contract  of  sale  that  credi- 
tors who  might  act  upon  the  fact  of  such  possession  could 
be  deprived  of  the  proceeds  of  such  property.  I  think 
the  judgment  should  be  reversed. 

Scott,  J.,  concurs. 


[No.  1402.    Decided  July  U,  1894.] 

Francisca  Zintek  et  aZ.,  Bespondents^  v.  Stimson  Mill 

Company,  Appdlcmt, 

MASTER  AND  SERVANT  —  WHO  18  VICE  PRINCIPAL  —  NEGLIGENCE  OF 

MASTER  —  CONTRIBUTORY  NEGLIGENCE . 

The  yard  boss  of  a  lumber  yard,  whose  duty  it  is  to  superintend 
the  piling  of  lumber  therein  and  direct  the  workmen  engaged  in 
said  work,  who  are  subject  to  his  order  and  control,  stands  in  the 
position  of  a  vice  principal,  instead  of  a  fellow  servant,  of  such 
-workmen,  although  he  may  occasionally  perform  services  as  tally- 
man in  measuring  lumber,  and  although  his  authority  to  hire  and 
discharge  men  is  subject  to  the  approval  of  the  general  superin- 
tendent. 

In  an  action  against  a  mill  company  to  recover  for  the  death  of 
plaintiff's  decedent  resulting  from  injuries  due  to  the  negligent  con- 
struction of  a  lumber  pile,  there  is  sufficient  proof  of  defendant's 
negligence  when  it  is  shown  that  a  properly  constructed  lumber 
pile  will  stand  alone;  that  decedent  was  an  employ6  in  the  lumber 
yard  and  was  killed  by  the  falling  of  a  pile  near  which  he  was  work- 
ing; that  the  pile  which  fell  had  been  so  carelessly  and  negligently 
constructed  on  an  insufficient  foundation  that  it  only  stood  because 
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it  had  been  constructed  between  two  other  piles,  the  removal  of 
one  of  which  permitted  its  fall;  and  that  the  negligent  construction 
of  said  pile  of  lumber  was  made  under  the  direction  and  with  the 
knowledge  of  the  yard  boss,  who  occupied  the  position  of  a  vice 
principal. 

In  such  an  action,  the  evidence  does  not  show  that  plaintiff 's  de- 
cedent was  guilty  of  contributory  negligence,  when  it  does  not  ap- 
pear therefrom  that  he  had  any  actual  knowledge  of  the  defective 
foundation  of  the  lumber  pile  which  fell,  although  he  had  piled 
lumber  thereon  after  it  had  attained  a  height  of  About  ten  feet. 

(HoYT  and  Stiles.  J  J.,  dissent.) 

Appeal  from,  Superior  Courts  King  County. 

Charles  W,  Seymour^  for  appellant. 
Isodc  D,  McCiitcheon^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  Upon  a  former  trial  of  this  action,  a  judg- 
ment of  non-suit  was  rendered  by  the  superior  court,  from 
which  the  plaintiffs  appealed.  The  judgment  was  i*e versed 
(6  Wash.  178,  32  Pac.  997),  and  upon  the  second  trial 
plaintiffs  recovered,  and  the  defendant  appeals.  This  ap- 
peal is  based  upon  three  grounds:  (1)  The  proof  is  in- 
sufficient to  charge  the  defendant  with  any  negligence;  (2) 
the  proof  shows  conclusively  that  the  deceased  was  guilty 
of  contributory  negligence ;  and  ( 3 )  any  negligence  beyond 
that  of  the  deceased  was  the  negligence  of  a  fellow  servant 

As  to  the  last  point,  the  facts  developed  at  the  second 
trial  are  not  sufficient  to  materially  alter  the  situation,  or 
take  it  outside  the  former  ruling.  The  facts  developed  at 
the  former  trial  are  qualified,  according  to  the  testimony 
of  defendant,  to  the  extent  that  in  hiring  and  discharging 
workmen,  Nelson  reported  to  Dorman,  the  general  super- 
intendent, and  obtained  his  sanction  therefor.  It  also  ap- 
pears that  Nelson  occasionally  performed  some  services  as 
tallyman  in  measuring  lumber,  but  otherwise  the  facts  are 
the  same.     He  was  an  assistant  superintendent,   having 
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charge  of  the  yard,  and  it  was  his  duty,  according  to  his 
own  testimony,  to  superintend  and  look  after  the  piling  of 
lumber ;  and  the  workmen  engaged  therein  were  under  his 
orders  and  subject  to  his  control,  and  he  performed  no  such 
services  himself. 

As  to  the  first  ground  alleged,  there  was  evidence  of  the 
negligence  of  the  defendant.  There  was  testimony  to  show 
that  lumber  properly  piled  should  stand  by  itself  independ- 
ent of  other  piles ;  that  this  particular  pile  had  been  con- 
structed between  two  other  piles,  and  that  the  foundation 
consisted  of  narrow  strips  thrown  in  between  said  two 
piles  without  any  cross  pieces ;  that  it  was  built  up  grad- 
ually from  time  to  time,  and  carried  in  this  condition  to 
the  height  of  several  feet,  the  testimony  showing  a  variance 
of  from  three  to  seven  feet ;  that  then  cross  pieces  were 
placed  thereon,  and  the  pile  thereafter  was  carried  up  in 
the  regular  manner  to  a  height  of  from  twelve  to  seven- 
teen feet — to  give  the  two  extremes  mentioned  in  the  tes- 
timony. 

The  injury  was  caused  by  a  portion  of  the  lower  part 
of  the  pile,  which  had  been  constructed  as  aforesaid, 
crushing  out  some  three  or  four  feet  from  the  ground, 
whereby  the  upper  portion  split  in  two  and  fell  over  upon 
Zintek,  causing  his  death.  According  to  the  testimony  of 
plaintiff's  witnesses,  the  foundation  of  this  pile  was  im- 
properly and  negligently  constructed,  and  it  was  an  unsafe 
and  insecure  foundation. 

We  fail  to  find  any  testimony  in  the  record  upon  which 
a  charge  of  contributory  negligence  can  be  based.  There 
is  no  testimony  to  show  that  Zintek  knew  the  character  of 
the  foundation  of  the  pile  in  question.  Two  witnesses  tes- 
tified that  they  saw  Zintek  placing  lumber  upon  this  pile, 
but  it  was  at  a  time  after  it  had  been  carried  up  to  the  ex- 
tent of  some  ten  feet  from  the  ground,  and  where  it  was 
properly  constructed.  There  is  no  testimony  whatever  to 
show  any  actual  knowledge  upon  the  part  of  Zintek  as  to 
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how  the  foundation  of  the  pile  had  been  bailt.  One  wit- 
ness testified  that  the  pile  of  lumber  which  had  been  placed 
at  the  ends  of  the  piles  in  question,  the  one  which  fell,  and 
the  one  which  Zintek  and  Marzillger  removed,  had  been 
placed  there  by  Zintek  and  Marzillger,  but  this  was  con- 
tradicted by  Marzillger.  Even  if  it  were  so,  it  is  not  en- 
tirely certain  that  the  defective  condition  of  the  foundation 
of  this  pile  would  have  been  visible  from  the  end,  if  this 
other  pile  had  not  been  there,  or  that  it  was  visible  at  all 
after  its  construction,  and  even  if  the  defects  were  visible, 
there  is  nothing  to  show  that  Zintek' s  attention  was  drawn 
thereto  in  any  manner.  It  cannot  be  said  that  it  was  his 
duty  to  inspect  every  pile  of  lumber  in  the  yard,  and  see 
that  it  was  safely  constructed  so  that  he  might  safely  work 
around  the  same  in  case  he  should  be  ordered  to  do  so  by 
the  yard  boss. 

While  appellant's  attorney  contends  that  Zintek  was 
guilty  of  contributory  negligence,  he  points  to  no  place  in 
the  record  where  any  testimony  is  found  upon  which  such 
a  charge  can  be  based,  and  after  a  careful  inspection  of  the 
record  we  find  none.  The  claim  that  Zintek  knew  anything 
about  the  construction  of  this  pile  ijs  mere  assumption,  not 
sustained  by  any  proof.  The  most  that  can  be  said  is  that 
he  might  have  known,  and  this  would  be  but  an  inference. 

After  a  careful  inspection  of  the  record  we  are  satisfied 
that  there  is  not  sufi[Lcient  testimony  therein  upon  which  a 
verdict  for  the  defendant,  based  upon  a  finding  of  contrib- 
utory negligence  upon  the  part  of  the  deceased,  could  be 
sustained,  let  alone  the  question  of  a  conflict  therein.  But 
if  it  could  be  held  by  the  most  liberal  intendments  that 
there  was  any  proof  tending  to  show  this,  it  was,  at  least, 
a  disputed  question  of  fact,  which  has  been  settled  by  the 
finding  of  the  jury  in  favor  of  the  plaintiff,  and  it  is  not 
within  our  province  to  disturb  the  same. 

AfiSrmed. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 
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HoYT,  J.  (dissenting). — In  my  opinion  it  more  clearly 
appeared  from  the  proofs  offered  on  this  trial  that  the 
plaintiff  had  been  guilty  of  contributory  negligence  than 
it  did  upon  the  former  one,  and,  for  the  reasons  stated  in 
the  dissenting  opinion  when  this  case  was  here  before,  it 
must  follow  that  the  verdict  and  judgment  cannot  be  sus- 
tained. I  am,  therefore,  compelled  to  dissent  from  the 
opinion  of  the  majority  affirming  the  judgment. 

Stiles,  J.,  concurs. 
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[No.  1294.    DeoidedJuly  13, 1894.] 

J.  A.  Cloud,  Hespondentj  v.  The  Town  of  Sum  as, 

MUNICIPAL  CORPORATIONS—  REFUSAL  TO  PAY  WARRANTS  —  REilEDY. 

An  action  cannot  be  maintained  upon  a  warrant  issued  by  a 
municipal  corporation  evidencing  its  indebtedness  to  the  holder,  9  800 

bnt  the  remedy  of  the  holder,  in  case  of  the  refusal  of  the  treasurer       

of  the  corporation  to  pay  the  warrant  in  its  order,  is  to  proceed 
against  that  oflScer  by  mandamus,  and,  in  such  proceeding,  ques- 
tions affecting  the  legality  of  the  warrant  can  be  tried.  (  Dunbar, 
C.  J.,  dissents.) 

Appeal  yram  Superior  Courts  Whatcom  Covmty. 

ChmnheTB  cfe  Lambert^  and  Black  db  Learning^  for  ap- 
pellant. 

Ronald  <k  Pilea^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

ScxxTT,  J. — In  June,  1891,  the  town  of  Sumas  became 
a  municipal  corporation  of  the  fourth  class.  The  town 
authorities,  desiring  to  make  certain  public  improvements, 
such  as  the  grading  of  streets,  etc.,  and  the  town  not  hav- 
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ing  the  money  on  hand  to  pay  therefor,  entered  into  nego- 
tiations with  the  plaintiff,  who  at  that  time  was  engaged  in 
the  banking  business  at  said  town,  the  result  of  which  was 
an  agreement  between  the  town  authorities  and  the  plaint- 
iff that  the  plaintiff  would  supply  said  town  with  moneys 
to  the  extent  of  not  to  exceed  five  thousand  dollars.  Sev- 
eral warrants  were  issued  by  the  town  authorities  to  plaint- 
iff, and  the  amount  called  for,  less  a  certain  discount,  was 
deposited  in  plaintiff's  bank  to  the  credit  of  the  town,  and 
these  sums  were  thereafter  paid  out  upon  warrants  issued 
to  various  paities  by  the  town  treasurer.  This  action  was 
brought  by  the  plaintiff  to  recover  the  moneys  advanced  to 
the  credit  of  the  town;  he  obtained  judgment,  and  the  town 
appeals. 

A  number  of  technical  objections  regarding  the  regular- 
ity of  the  proceedings  of  the  council  authorizing  the  ob- 
taining of  these  moneys  from  the  plaintiff  are  raised  upon 
this  appeal.  It  is  also  contended  that  municipal  corpora- 
tions of  the  fourth  class  have  no  authority  to  borrow  money. 
And  it  is  further  contended  that  the  present  action  will  not 
lie  in  any  event,  as  the  remedy  of  the  plaintiff,  if  he  has 
any,  is  by  mandamus,  to  compel  the  payment  of  the  war- 
rants issued  to  him  for  the  moneys  aforesaid. 

Owing  to  the  conclusion  we  have  arrived  at  as  to  this 
last  proposition,  whatever  may  be  our  views  upon  the  other 
questions  raised,  as  to  whether  any  of  them  are  entitled  to 
any  merit,  or  whether  the  transaction  was  one  of  loaning 
money,  or,  rather,  the  payment  of  debts  contracted  by  the 
town  to  other  parties,  they  are  eliminated  from  the  case 
and  are  not  now  entitled  to  consideration.  We  are  of  the 
opinion  that  the  plaintiff  mistook'  his  remedy.  All  he 
could  obtain  upon  a  judgment  in  his  favor  would  be  a  war- 
rant issued  by  the  town  authorities  for  the  payment  of  his 
claim  in  accordance  with  the  provisions  of  §  674,  Code 
Proc,  and  he  already  has  a  warrant  therefor.     No  execu- 
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tioD  would  lie  against  the  town.  If  this  action  can  be 
maintained  upon  the  warrants  which  have  been  issued, 
then  a  like  suit  might  be  maintained  upon  the  warrants 
issued  in  satisfaction  of  this  judgment,  and  so  on,  without 
limit.  Clearly  the  law  contemplates  no  such  proceedings. 
The  plaintiff  already  has  the  town's  evidences  of  indebted- 
ness, issued  to  him  in  regular  form,  and  if  the  treasurer 
should  refuse  to  pay  them  in  their  regular  order,  he  can 
resort  to  a  mandamus  to  compel  such  payment.  Carroll  v. 
Tishaminyo  County^  28  Miss.  38.  See,  also.  Union  Savings 
Bankd:  Trust  Co.  v.  GeOmch,  8  Wash.  497  (36  Pac.  467). 

And  the  questions,  if  they  are  further  insisted  upon, 
affecting  the  legality  of  such  warrants,  can  be  tried  in  that 
proceeding.   Jefferson  Cownty  v.  Arrighu  54  Miss.  668. 

Keversed. 

Stules,  Anders  and  Hoyt,  JJ.,  concur. 

Dunbar,  C.  J.  {dissenting), — I  dissent  It  seems  clear 
to  me  that  the  object  of  this  suit,  as  gathered  from  the 
complaint,  was  to  test  the  validity  of  the  warrant  hereto- 
fore issued,  or,  rather,  to  test  the  validity  of  the  respond- 
ent's claim  against  the  city.  The  record  shows  that  the 
validity  or  legality  of  this  claim  is  denied  by  the  treasurer 
and  is  the  only  real  matter  in  issue.  If  that  be  true,  then 
the  issues  may  as  well  be  determined  in  this  case  as  in  a 
mandamus  proceeding,  and  the  ends  of  justice  will  not  be 
subserved  by  sending  the  respondent  out  of  court  and  im- 
posing upon  him  the  expenses  of  another  suit. 

26—9  VTASK. 
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[No.  laOO.    Decided  July  17. 1894.] 

The  State  of  Washington,  JSespondent^  v.  Harry 

Whiteman,  Appellant 

EMBEZZLEMENT  —  8UFPICIENCT  OP  INFORMATION — EVIDENCB. 

An  information  charging  that  a  sum  of  money  had  come  into  the 
hands  of  the  accused  as  assignee  of  certain  persons,  and  that  at  a 
certain  time  and  place  he  had  unlawfully  and  fraudulently  con- 
verted the  same  to  his  own  use,  sufficiently  charges  the  crime  of 
embezzlement  under  §55,  Penal  Code,  when  interpreted  in  the  light 
of  §1244,  Code  Proc,  which  declares  that  an  information  shall  be 
sufficient,  if  the  necessary  facts  are  so  stated  that  a  man  of  com- 
mon understanding  can  determine  therefrom  the  offense  with  which 
he  is  charged. 

In  a  prosecution  for  embezzlement,  when  there  is  proof  that  the 
moneys  came  into  the  hands  of  the  accused  in  a  certain  county, 
and  that  all  his  duties  growing  out  of  his  trust  were  confined  to 
that  county,  the  proof  is  sufficient  to  prima  facie  establish  the  fact 
that  his  conversion  of  the  funds  was  in  the  same  county. 

In  such  a  prosecution,  error  in  the  admission  of  testimony  tend- 
ing to  prove  the  crime  is  not  prejudicial,  when  the  admissions  of 
the  accused,  that  he  had  converted  certain  of  the  moneys  to  his 
own  use,  are  alone  sufficient  to  authorize  a  finding  of  guilty. 

Appeal  from  Superior  Courts  Pierce  Qmnty. 

W,  I.  Agnew^  for  appellant. 

W.  If.  Snell^  ProsecutiDg  Attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — The  information  upon  which  the  defendant 
was  convicted  was  in  the  following  language: 

''Harry  Whiteman  is  accused  by  the  prosecuting  attor- 
ney of  the  county  of  Pierce,  State  of  Washington,  by  this 
information,  of  the  crime  of  larceny,  committed  as  follows: 
The  said  Harry  Whiteman,  on  or  about  the  first  day  of 
October,  eighteen  hundred  and  ninety  two,  at  the  county  of 
Pierce,  and  State  of  Washington,  and  within  one  year  prior 
to  the  filing  of  this  information,  being  then  and  there  a  per- 
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son,  to  wit,  the  duly  appointed  assignee  of  Robert  Rhodes 
and  William  Clark,  copartners  doing  business  as  Rhodes 
&  Clark,  and  as  such  assignee,  then  and  there  was  en- 
trusted by  the  said  Robert  Rhodes  and  William  Clark,  co- 
partners as  aforesaid,  with  the  custody,  care  and  safe  keeping 
of  certain  moneys  and  funds  of  said  copartnership  aforesaid, 
to  wit :  Two  hundred  and  eighty  nine  dollars  and  sixty  cents 
of  the  good  and  lawful  money  of  the  United  States  of  the 
then  and  there  value  of  two  hundred  and  eighty  nine 
dollars  and  sixty  cents  of  the  moneys  and  funds  of  said 
cojmrtnership  aforesaid,  and  did  then  and  there  unlawfully, 
fraudulently  and  feloniously  convert  the  said  two  hundred 
and  eighty  nine  dollars  and  sixty  cents  to  his  own  use  and 
did  fail  to  account  to  the  said  copartnership  or  either  of  its 
memhers  for  the  same,  or  any  part  thereof,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  and 
against  the  p>eace  and  dignity  of  the  State  of  Washington. ' ' 

Upon  this  appeal  its  sufficiency* is  attacked  upon  several 
grounds :  Firsts  That  the  nature  of  the  fiduciary  relation 
is  not  set  out ;  second^  that  it  is  not  charged  that  he  re- 
ceived the  moneys ;  thirds  that  there  is  no  allegation  that 
he  converted  them  to  his  own  use  with  intent  to  defraud 
the  owner  thereof;  and,  fourth^  that  there  should  have 
been  such  an  allegation  contained  in  the  information  as  to 
show  affirmatively  the  duty  of  the  defendant  to  have  paid 
over  the  moneys. 

There  is  some  force  in  the  criticism  of  this  information 
as  above  set  forth,  but  when  it  is  interpreted  in  the  light 
of  our  statute  (Code  Proc,  §1244),  which  declares  that 
informations  shall  be  sufficient,  if  the  necessary  facts  are 
so  stated  that  a  man  of  common  understanding  can  deter- 
mine therefrom  the  offense  with  which  he  is  charged,  as 
interpreted  by  this  court  in  numerous  decisions,  it  must 
be  held  sufficient.  It  appears  therefrom  by  sufficiently  di- 
rect allegations  that  the  money  came  into  his  hands  as 
assignee,  and  that  he.  had  unlawfully  and  fraudulently 
converted  the  same  to  his  own  use,  and  these  facts  being 
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charged,  with  the  necessary  allegations  of  time  and  place, 
it  was  impossible  that  the  defendant  should  not  have  been 
given  thereby  sufficient  information  to  enable  him  intelli. 
gently  to  prepare  his  defense. 

It  is  further  claimed  on  the  part  of  the  appellant  that 
the  conviction  cannot  stand  by  reason  of  the  fact  that  there 
was  no  proof  that  the  crime  was  committed  in  the  county 
of  Pierce.  The  proof  upon  that  subject  was  simply  that 
all  of  the  transactions  by  which  the  money  came  into  the 
possession  of  the  defendant  took  place  in  the  county  of 
Pierce,  and  that  all  of  his  duties  growing  out  of  his  trust 
should  have  been  performed  in  said  county.  It  did  not 
appear  affirmatively  that  at  the  time  he  actually  converted 
the  money  to  his  own  use  and  disposed  of  it  for  his  own 
benefit  he  was  in  the  county  of  Pierce,  nor  do  we  think 
this  necessary.  It  woulQ  be  a  difficult  matter  in  almost  all 
cases  for  the  state  to  show  the  exact  location  of  the  defend- 
ant at  the  time  he  appropriated  the  money  to  his  own  use, 
and  when  it  is  made  to  appear,  as  in  this  case,  that  his  duty 
in  reference  to  the  money  was  confined  to  the  county  in 
which  the  prosecution  is  had,  it  is  enough  to  at  least  prima 
facie  establish  the  fact  that  the  conversion  was  in  the  same 
county. 

The  other  questions  argued  in  the  brief  of  the  appellant 
grow  out  of  errors  alleged  in  the  admission  of  testimony, 
and  the  claim  that  it  did  not  appear  therefrom  that  there 
had  been  any  crime  committed.  We  find  it  unnecessary 
to  discuss  the  several  propositions  in  regard  thereto  for  the 
reason  that  there  was  practically  no  dispute  as  to  the  fact 
that  the  defendant  had  appropriated  certain  of  the  moneys 
to  his  own  use.  There  was  the  testimony  of  two  witnesses 
entirely  uncontradicted  as  to  his  admissions  in  that  r^ard. 
and  his  own  testimony  upon  the  stand  was  practically  an 
admission  of  the  same  fact;  consequently,  if  there  was  any 
technical  error  as  to  the  admission  of  some  of  the  exhibits, 
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it  was  not  such  as  could  injuriously  affect  the  defendant, 
as  his  admissions  alone  were  enough  to  authorize  the  jury 
to  find  that  he  had  converted  certain  of  the  moneys  to  his 
own  use. 

We  find  no  error  of  sufficient  magnitude  to  warrant  us 
in  reversing  the  judgment,  and  it  must  be  affirmed. 

DuNBAK,  C.  J.,  and  Scott  and  Anders,  JJ.,  concur. 
Stiles,  J.,  dissents. 


[No.  1S39.    Decided  July  17, 1894.1 

William  A.  L.  Koch,   Respondent^    v.    The  Sackman- 
Phillips  Investment  Company,  Appellant. 


9    405 
16    449, 


INJURY  TO  RESIDENCE  LOT  —  MEASURE  OP  DAMAGES  —  EVIDENCE  — 

CROSS  EXAMINATION. 

Although  the  principal  owner  of  an  addition  to  the  city  has  been 
authorized  to  grade  a  street  therein  to  the  established  grade  under 
the  supervision  of  the  city  engineer,  and  has  let  a  contract  for  the 
entire  work  under  similar  terms  and  stipulations  as  the  city  em- 
ployed in  contracts  for  street  improvements,  such  owner  is  liable 
for  the  damage  resulting  to  a  residence  lot  from  the  overflow  of 
water,  sand,  gravel  and  debris  thereon,  when  the  contractors,  with 
his  knowledge,  in  making  a  large  till  across  a  ravine  to  bring  the 
street  to  the  established  grade,  have  dumped  therein  large  quanti- 
ties of  "mushy"  earth,  mixed  with  water,  which  would  not  bank 
up,  but  flowed  away  over  the  lands  lying  below  the  grade  of  the 
street. 

In  an  action  to  recover  damages  in  such  a  case,  the  evidence  of 
an  engineer  that  a  large  part  of  the  damage  was  due  to  a  heavy 
rainstorm,  is  incompetent,  when  the  witness  had  not  seen  the  place 
before  the  injury,  and  gave  no  facts  upon  which  he  based  his 
opinion. 

In  such  an  action,  an  instruction  states  the  proper  measure  of 
damages  when  it  charges  the  jury  that  the  amount  of  the  recovery 
would  be  such  an  amount  as  would  put  the  premises  in  as  good 
condition  as  they  were  in  before  the  gravel  and  debris  was  washed 
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upon  them,  making  allowance  for  such  benefits  as  the  premises 
may  have  received  from  the  deposit  of  gravel,  etc.,  upon  them. 

The  refusal  to  permit  further  cross  examination,  after  a  subject 
has  once  been  gone  into  on  cross  examination  and  dropped,  is  not 
prejudicial  error. 

Appeal  from,  Superior  Cowrt^  King  County. 

Jenn^^  Legg  cfe  Williams^  for  appellant. 
Arthur^  Lindsay  cfe  King^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  The  complaint  alleged  that  the  defendants 
had  wrongfully  caused  a  quantity  of  water,  sand,  gravel, 
rocks  and  debris  to  overflow  and  settle  upon  plaintiff^ s  lots 
in  the  city  of  Seattle  to  his  damage.  Whereupon  the 
Sackman-Phillips  Investment  Company  answered  affirma- 
tively to  the  following  effect:  It  was  the  owner,  with  one 
Col  man,  of  all  the  lots  fronting  on  all  the  streets,  save 
one,  in  the  Twelfth  avenue  addition,  the  said  streets  hav- 
ing been  fully  dedicated  to  the  public.  Desiring  to  have 
these  streets  graded  it  procured  the  passage  of  ordinance 
2196,  by  which  it  and  Colman  were  authorized  to  grade 
the  streets  at  their  own  expense,  under  the  supervision  of 
the  city  engineer,  and  in  accordance  with  plans  and  speci- 
fications to  be  prepared  by  him,  which  were  required  to 
comply  with  the  established  grade.  A  contract  was  then 
let  to  the  other  defendants,  Taylor  Brothers,  for  the  entire 
work,  the  stipulations  therein  being  those  required  in  con- 
tracts entered  into  by  the  city  of  Seattle.  Taylor  Brothers 
were  thus  as  nearly  independent  contractors  as  the  nature 
of  the  case  would  permit.  After  alleging  that  the  con- 
tractors had  performed  their  work  in  all  respects  according 
to  the  plans  and  specifications  and  the  directions  of  the 
city  engineer,  and  in  a  good  and  workmanlike  manner,  the 
answer  concluded  thus: 
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^^XI.  That  in  the  grading  of  said  streets  and  avenues 
the  said  defendants,  Taylor  Bros.,  performed  said  work 
wholly  within  the  limits  of  said  streets.  That  in  the  per- 
formance of  said  work  as  aforesaid,  numerous  hidden 
springs,  the  existence  of  which  was  unknown  to  this  answer- 
ing defendant,  were  found,  which  said  springs  had  no  defi- 
nite course  and  which  with  other  percolating  and  surface 
waters  flowed  over  said  streets  and  avenues  naturally  and 
directly,  and  in  no  manner  was  their  course  directed  by 
any  of  said  defendants,  and  any  and  all  gravel,  sand,  rocks, 
earth  and  debris  which  may  have  been  carried  upon  the 
premises  of  plaintiff,  as  alleged  in  his  complaint,  were  carried 
and  deposited  there  by  the  action  of  said  waters  in  their 
natural,  ordinary  and  direct  flow,  and  was  done  without 
any  negligence,  carelessness  or  fault  of  this  defendant,  or 
of  Taylor  Bros.,  so  far  as  this  answering  defendant  is  in- 
formed. 

^^XU.  That  the  premises  of  said  plaintiff  herein  are 
situated  below  the  grade  and  in  the  natural,  ordinary  and 
direct  flow  of  all  waters  from  said  street,  wherein  the  said 
streams  were  struck  as  hereinbefore  alleged. '' 

A  demurrer  was  sustained  to  the  affirmative  defense, 
upon  which  action  error  is  assigned. 

The  position  taken  by  appellant  is,  that  under  the  ordi- 
nance authorizing  it  to  grade  the  streets  it  assumed  no  re- 
sponsibility except  that  of  paying  for  the  work,  and  that 
all  liability  for  the  injury  complained  of  must  rest  either 
with  the  city  or  the  contractors  who  were  acquitted  by  the 
jury.  So  far  as  injury  might  accrue  in  such  a  case  from 
the  inherent  defects  of  the  plan  of  improvement  adopted 
by  the  city  through  its  engineer,  we  think  this  position 
would  be  a  sound  one  as  to  the  city;  as,  for  instance,  if 
the  effect  of  an  embankment  were  to  cast  surface  water 
upon  plaintiff^  s  lots,  which  had  not  theretofore  had  its 
natural  flow  in  that  direction,  or  if  an  insufficient  drain  or 
culvert  were  provided  where  it  was  plainly  necessary  that 
such  water  should  have  an  outlet.  So,  also,  if  the  injury 
were  found  to  have  been  caused  by  negligence  in  construe- 
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tion,  it  would  seem  that  although  either  the  city  or  tlie 
contractor  might  be  liable,  the  appellant  would  not  be,  if 
the  facts  stated  in  the  answer  were  true,  since  the  pleading 
shows  a  clear  instance  of  an  independent  contract  on  the 
part  of  Taylor  Bros. 

The  allegations  contained  in  the  paragi*aphs  quoted  are 
somewhat  vague  and  indefinite  as  to  what  caused  the  graveK 
etc.,  to  be  cast  upon  plaintiff's  lots,  but  we  are  inclined  to 
view  them  liberally,  as  tending  to  show  that  the  difficulty 
was  either  in  the  plans  or  in  the  manner  of  doing  the  work. 
We  shall  treat  the  case  as  though  no  demurrer  had  been 
interposed,  and  consider  each  point  made  on  its  merits, 
since  no  evidence  of  any  materiality  under  the  affirmative 
defense  was  rejected,  except  such  as  would  have  presented 
questions  of  law  only,  and  the  rejected  evidence  is  in  the 
record  upon  exceptions. 

The  evidence,  however,  disclosed  a  state  of  facts  which 
did  not  bear  out  the  appellant's  claims.  On  the  same  day 
that  it  made  its  contract  with  Taylor  Brothers  for  the  grad- 
ing of  the  streets,  it  made  another  contract  with  the  same 
firm  for  the  grading  of  a  large  number  of  lots.  Each  con- 
tract provided  that  Taylor  Brothers  should  furnish  the  earth 
necessary  for  the  filling  of  the  low  places,  but  the  evidence 
showed  that  it  was  understood  that  the  surplus  earth  from 
either  streets  or  lots,  indifferently,  should  be  used  as  filling 
wherever  needed.  Some  of  the  area  to  be  graded  consisted 
of  wet  lands,  there  being  springs  located  in  them,  so  that 
the  earth  taken  therefrom  was  described  as  ''mushy,"  and 
so  mixed  with  water  that  when  dumped  into  a  place  that 
required  to  be  filled  up  it  would  not  bank  up,  but  flowed 
away.  One  of  the  places  to  be  filled  was  in  the  line  of 
Twelfth  avenue,  where  it  crossed  a  depression  thirty  or 
more  feet  below  the  level  of  the  grade,  and  into  this  place 
for  the  period  of  nearly  a  month  the  contractor  dumped 
masses  of  the  mud  taken  from  the  wet  area.     The  ravine 
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crossed  by  Twelfth  avenue  carried  a  small  stream  of  water 
-which  was  added  to  the  water  already  in  the  dump  and 
probably  helped  its  flow  toward  respondent's  property, 
which  was  about  three  hundred  feet  from  the  avenue,  and 
much  lower  than  the  avenue  at  that  point.  Seeing  that 
the  material  being  used  for  the  filling  would  not  stand  in 
the  avenue,  appellant  procured  from  the  owners  of  lots 
between  the  avenue  and  respondent's  lots  the  right  to  let 
the  mud  flow  down  over  them.  Certain  logs,  brush  or 
other  obstacles  checked  the  flow  near  respondent's  line, 
and  for  some  time  piled  up  the  mud  against  them ;  but 
after  a  time  the  whole  mass  gave  way  and  was  thrown 
over  I'espondent's  lots,  burying  his  fences,  walks,  gardens, 
etc.,  and  causing  the  damage  complained  of. 

None  of  the  allegations  of  paragraphs  11  and  12  of  the 
answer  were  sustained  by  any  evidence.  The  claim  that 
appellant  and  its  contractor  were  acting  under  authority  of 
the  city,  while  they  were  casting  this  quicksand  upon  re- 
spondent's lots,  cannot  be  sustained  for  a  moment.  The 
authority  granted  was  to  fill  Twelfth  avenue,  and  it  was 
implied  that  the  material  used  would  be  something  suita- 
ble to  the  purpose,  and  which  would  keep  up  its  own 
weight.  But  the  defendants  went  clear  beyond  this  author- 
ity, and  beyond  the  terms  of  the  contracts  between  them, 
and  used  wholly  unfit  material  and  undertook  the  filling  of 
lots  which  neither  appellant  nor  Colman  owned,  \^^hether 
the  stuflf  used  came  from  the  streets  or  from  appellant's 
lots  does  not  appear.  Undoubtedly  the  filling  of  the  Booth 
lots  was  undertaken  as  a  matter  of  convenience  to  the  con- 
tractors in  disposing  of  the  surplus  mud,  and  to  assist 
them  in  getting  a  foundation  upon  which  the  avenue  fill 
would  stand;  but  it  was  done  with  appellant's  knowledge 
and  by  its  procurement.  Both  of  them  knew  from  re- 
spondent of  the  danger  that  threatened  his  property,  but 
they  paid  no  attention  to  him ;  they  were  equally  responsi- 


410  KOCH  V.  INVESTMENT  CO. 

Opinion  of  the  Court — Stiles,  J.  [9  Wash. 

ble ;  and  we  are  only  surprised  that  the  jury  should  have 
relieved  the  contractors. 

The  city  engineer  Thompson  testified  that  after  the  dam- 
age was  done  he,  at  respondent's  request,  went  and  looked 
over  the  situation,  and  that  in  his  opinion  a  large  part  of 
the  damage  was  due  to  a  rainstorm  which  had  occurred  the 
day  before ;  and  upon  this  the  court  was  asked  to  instruct 
the  jury  that  if  the  damage  or  a  large  part  of  it  was  caused 
by  the  elements  there  could  be  no  recovery.  The  witness 
gave  no  facts  upon  which  he  based  his  opinion,  had  not 
seen  the  place  before  while  the  work  was  being  done,  and 
was  not  qualified  to  advise  the  jury  upon  the  matter;  it 
was  not  error,  therefore,  to  refuse  to  base  a  charge  upon 
his  evidence. 

Appellant,  having  denied  respondent's  alleged  ownership 
of  his  lots,  after  he  had  stated  on  cross  examination  that  he 
purchased  them  with  his  separate  funds  subsequent  to  his 
marriage,  sought  to  cross  examine  him  further;  whereupon 
the  court  refused  to  allow  the  inquiry  to  proceed  upon 
that  subject,  giving  as  a  reason  that  it  made  no  difference 
whether  he  was  married  or  not.  Perhaps,  under  the  decis- 
ion in  Parke  v.  Seattle,  8  Wash.  78  (36  Pac.  594),  it  would 
make  a  difference  in  a  proper  case;  but  the  answer  had 
been  taken  that  the  money  paid  for  the  lots  was  respond- 
ent's separate  money.  The  refusal  of  further  croes  exami- 
nation, after  the  subject  had  been  once  gone  into  and 
dropped  was  not  reversible  error,  if  it  was  error  at  all. 

Appellant  requested  a  charge  that  the  measure  of  dam- 
ages in  this  action  would  be  the  difference  between  the 
value  of  respondent's  premises  immediately  before  and 
immediately  after  the  sand,  gravel  and  other  debris  came 
thereon;  but  it  was  refused.  This  request  stated  the  gen- 
eral rule  of  damages  to  land,  where  the  premises  are  con- 
sidered as  land  only;  3  Sedgwick,  Dam.  (8th  ed.),  §932; 
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3  Sutherland,  Dam.  (2d  ed.),  §  1017;  but  even  in  such  cases 
the  cost  of  restoration  is  sometimes  adopted,  where  the  in- 
jury is  slight  and  the  cost  of  removing  debris,  etc. ,  would 
be  less  than  the  decrease  in  permanent  value,  if  it  were  not 
removed.  But  where,  as  in  this  case,  a  considerable  part 
of  the  damage  grows  out  of  the  destruction  of  fences, 
walks,  outhouses,  trees  and  shrubbery,  upon  city  residence 
premises,  the  bare  difference  in  market  value  might  not, 
and  in  this  case  we  think  it  would  not,  constitute  a  just 
measure  of  damage  at  all.  The  filling  up  of  the  lots  with 
gravel  even  may  have  been  a  large  benefit,  and  some  of 
appellant's  witnesses  seemed  to  be  of  the  opinion  that  it 
offset  all  of  the  damage,  and  that  the  property  would  sell 
just  as  well  as  before.  But  while  respondent  would  have 
to  accept  such  a  benefit  as  against  the  damage  to  his  mere 
land,  he  cannot  be  compelled  to  take  gravel  in  lieu  of 
fences,  outhouses,  etc.,  which  must  be  replaced  at  the  ex- 
pense of  money  to  enable  him  to  enjoy  the  reasonable  use 
of  his  property. 

Many  forms  of  charge  which  might  have  been  given  in 
such  a  case  would  have  been  proper,  and  that  which  was 
given  by  the  court  was  one  of  them,  viz. ,  that  the  amount 
of  the  recovery  would  be  such  an  amount  as  would  put  the 
premises  in  as  good  condition  as  they  were  in  before  the 
gravel,  etc.,  was  washed  upon  them.  Appellant  argues 
upon  this  instruction  as  though  the  jury  were  allowed  to 
award  the  cost  of  restoring  the  property  to  its  original 
condition  by  the  removal  of  the  gravel,  or  the  importation 
of  new  soil;  but  it  does  not  warrant  this  construction. 
'^ As  good  condition"  did  not  mean  the  same  condition. 
It  might  have  been  necessary  to  build  a  new  fence,  but  the 
instruction  would  only  justify  a  recovery  for  the  value  of 
the  old  fence.  So  with  regard  to  the  filling,  the  court  told 
the  jury  that  if  the  gravel,  etc.,  had  benefited  the  lots  in 
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any  particular  they  should  make  allowance  for  such  benefit 
in  assessing  damages. 

Finding  no  error,  the  judgment  is  affirmed. 

Dunbar,  C.  J.,  and  Scott  and  Andebs,  JJ.,  concur. 

Hoyt,  J.,  dissents. 


[  No.  1962.    Decided  July  17,  1894.] 

P.  F.  Whiting,  Appellant^  v.  E.  L.  Collier,  Respondent. 

I 

JUSTICE  OF   PEACE  —  COMPENSATION  —  EFFECT   OF   CONSOLIDATION 

OF  CITIES. 

Where  two  cities  have  been  consolidated  into  one.  making  the 
population  of  the  new  town  more  than  five  thousand,  the  actini; 
justice  of  the  peace  of  one  of  the  cities  does  not  thereby  become  the 
justice  of  the  peace  of  the  consolidated  city,  and  entitled  to  the  pro- 
visions of  the  act  providing  a  salary  for  justice  of  the  peace  in  cities 
having  a  population  of  five  thousand  or  more. 

Appeal  from  Superior  Courts  Whatcani  County. 

Bruce^  Broken  &  Raybum^  for  appellant 
Newman  <&  Hoxoard^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Appellant  was  an  acting  justice  of  the  peace 
of  the  city  of  New  Whatcom,  which  was  a  city  of  less  than 
five  thousand  inhabitants.  This  city  and  the  city  of  What- 
com were  afterwards  consolidated  into  another  city,  also 
called  New  Whatcom,  which,  after  such  consolidation  con- 
tained more  than  five  thousand  inhabitants.  Appellant 
claims  that  by  reason  of  such  consolidation  he  became  a 
justice  of  the  peace  in  a  city  of  more  than  five  thousand 
inhabitants,  and  entitled  to  the  benefit  of  the  provisions  of 
the  act  providing  a  salary  for  justices  of  the  peace  in  cities 
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having  that  population,  and  by  this  proceeding  in  mandamus 
he  sought  to  compel  the  issuance  by  the  auditor  of  the 
county  of  a  warrant  for  the  payment  of  his  salary  as  such 
justice.  The  trial  court  refused  the  writ,  and  from  the 
judgment  dismissing  the  proceeding  this  appeal  has  been 
taken. 

A  preliminary  question  is  presented  as  to  the  right  of 
the  appellant  to  require  the  auditor  to  issue  the  warrant 
without  his  claim  having  been  first  presented  to  the  board 
of  county  commissioners  for  allowance  or  rejection,  but 
the  conclusion  to  which  we  have  come  as  to  the  merits  of 
the  controversy  between  the  appellant  and  the  county  will 
make  it  unnecessary  that  we  should  decide  it. 

At  the  time  the  two  cities  were  consolidated  there  were, 
or  might  have  been,  two  justices  of  the  peace  in  each  of 
them.  If  one  of  them  was  entitled  to  hold  his  office  in  the 
consolidated  city  for  the  whole  thereof,  all  of  them  would 
be  so  entitled.  But  there  is  no  provision  in  the  statute 
authorizing  more  than  two  justices  of  the  peace  in  such 
city,  however  it  may  have  been  constituted.  It  will  follow 
that  each  of  the  four  could  not  hold  office  therein,  hence 
none  of  them  could  do  so.  The  result  of  the  consolidation 
was  either  to  legislate  all  of  the  justices  out  of  office,  or  to 
retain  them  therein  until  the  next  election,  in  the  respective 
precincts  bounded  by  the  outlines  of  the  former  cities. 
Whichever  of  these  results  may  be  held  to  have  happened 
upon  the  consolidation,  the  effect  upon  the  rights  of  the 
appellant  was  the  same.  If  he  was  legislated  out  of  office 
he,  of  course,  is  not  entitled  to  a  salary.  If  he  was  re- 
tained in  office  in  a  precinct  within  the  boundaries  of  the 
city  in  which  he  was  such  justice  before  the  consolidation, 
he  is  a  justice  of  the  peace  of  a  precinct  of  less  than  five 
thousand  inhabitants,  and  for  that  reason  ia  not  entitled  to 
the  benefits  of  the  statute. 
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In  our  opinion  the  trial  court  correctly  determined  the 
law  of  the  case,  and  its  judgment  will  be  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 


9  414 
10  R74 
87"  AfiS 
88*    96  [No.  IISO.    Decided  July  18, 1894.] 

1 19  till         Angus  McKenzie  et  aZ.^  AppeUcmts^  v.  W.  A.  Woodin 

(impleaded),  Respondent. 

TIDE  LANDS  —  RIGHT  OP  PURCHASE  —  WHEN  LIMITATION  BEGINS  TO 

RUN  —IMPROVEMENTS  BY  LESSEE. 

Under  §2172.  Gen.  Stat.,  giving  shore  owners  and  improvers  the 
preference  right  to  purchase  appraised  tide  lands  for  sixty  days 
following  the  ''filing  of  the  final  appraisal  "thereof,  the  sixty  days 
begins  to  run  from  the  date  the  plat  and  record  thereof  by  the  local 
board  of  tide  land  appraisers  is  formally  received  by  the  state 
board  of  equalization,  and  directed  by  that  body  to  be  placed  on 
tile. 

Although  certain  tide  lands  may  be  necessary  for  lumber  yard 
and  log  booming  purposes  in  connection  with  a  saw  mill  business 
conducted  on  contiguous  tide  land,  yet  the  use  of  such  tide  lands 
by  a  lessee  of  the  saw  mill  will  not  constitute  him  an  improver 
within  the  contemplation  of  the  act  of  March  26,  1890  (Gen.  Stat.. 
§2172). 

Appeal  from  Superior  Courts  Whatcom  County. 

Nefwmom  <&  Howard^  for  appellants. 
/.  iV.  Maxwell,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stil£;s,  J. — This  was  a  contest  between  an  alleged  im. 
prover  of  tide  lands  and  one  claiming  the  right  to  purchase 
tide  lands  lying  in  front  of  upland  owned  by  him. 

Gen.  Stat.,  §  2168,  requires  the  local  board  of  tide  land 
appraisers  to  deposit  one  copy  of  their  plat  and  record 


Mckenzie  v.  woodin.  416 

July,  1894.]  Opinion  of  the  Court— Stiles,  J. 

with  the  county  auditor,  and  deliver  one  copy  of  the  same 
to  the  state  board  of  equalization.  The  auditor  is  required 
to  file  the  documents  deposited  with  him  ;  but  nothing  is 
said  as  to  what  shall  be  done  with  those  delivered  to  the 
state  board.  Gen.  Stat.,  §  2172,  gives  to  shore  owners  and 
improvers  the  preference  right  to  purchase  appraised  tide 
lands  for  sixty  days  following  the  ^^^ filing  of  the  fi/nal  ap- 
praisal'^'* thereof.  Out  of  the  uncertain  meaning  attach- 
ing to  the  words  '^filing  of  the  final  appraisal"  has  grown 
the  first  wrong  of  which  appellants  complain,  the  court  try- 
ing the  contest  having  held  that  the  period  of  sixty  days 
mentioned  commences  to  run  from  the  date  of  the  deposit 
with  the  auditor,  and  not  from  that  of  the  delivery  to  the 
state  board.  The  whole  question  depends  upon  what  is 
intended,  by  the  law,  to  be  the  duty  of  the  state  board  in 
connection  with  these  plats  and  appraisements.  Respond- 
ent's contention  is  that,  inasmuch  as  the  board  is  not  re- 
quired to  file  them,  the  time  at  which  it  might  assume  to 
file  would  have  no  effect  whatever  on  the  matter  of  appli- 
cations to  purchase.  But  it  seems  to  us  that  the  reason  of 
this  contention  is  not  with  the  respondent.  The  work  of 
the  local  board  of  appraisers  is  subject  to  review  on  appeal 
to  the  state  board  by  the  prosecuting  attorney  of  the 
county,  and  the  period  of  sixty  days  within  which  he  must 
appeal  is  fixed  by  Oen.  Stat.,  §  2169,  as  the  sixty  days  after 
the  appraisement  complained  of  has  been  ^^ filed'*'*  with  the 
state  board.  But  without  this,  every  consideration  of  the 
orderly  administration  of  business  demands  that  all  docu- 
ments of  a  public  character  upon  which  the  rights  of  indi- 
viduals may  rest  should  be  treated  with  this  formality. 
The  state  board  could  only  act  officially  as  an  organized 
body,  although  the  statute  is  silent  as  to  the  method  of  or- 
ganization. It  did  organize  and  it  appointed  a  clerk ;  but 
even  if  the  clerk  could  be  authorized  to  receive  these  papers 
as  delivered  to  the  board,  it  nowhere  appears  that  any  such 
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authority  was  given  him.  On  the  contrary,  the  minutes 
of  the  board  show  that,  in  this  particular  case  at  least,  the 
board  did  not  treat  the  appraisement  as  delivered  to  it 
until,  at  a  regular  session,  it  formally  received  it  and 
directed  it  to  be  placed  on  file. 

The  facts  were,  as  the  court  found,  that  the  report  of  the 
appraisers  was  deposited  with  the  county  auditor  and  filed 
by  him  December  7,  1891,  On  December  10  a  member  of 
the  local  board  gave  the  duplicate  of  the  report  to  the 
secretary  of  state  (a  member  of  the  state  board);  but  there 
was  no  meeting  of  the  board  until  January  7,  1892,  and  it 
was  not  until  then  that  it  in  any  wise  recognized  the 
existence  of  the  report,  and  ordered  it  placed  on  file.  In 
the  mean  time,  and  because  of  the  absence  of  this  appraise- 
ment from  the  records  of  the  state  board,  the  commissioner 
of  public  lands  refused  to  accept  any  applications  for  pur- 
chase of  tide  lands  covered  by  it.  Appellants  filed  their 
application  March  3,  1892,  which  was  within  the  time  pre- 
scribed by  the  statute.  The  *' filing  of  the  final  appraisal" 
or  the  final  filing  of  the  appraisal,  as  the  legislature  most 
likely  meant,  was  the  date  of  the  authorized  filing  by  the 
state  board,  and  not  the  other.  Any  other  construction 
would  make  the  law  a  trap,  and  cause  unending  confusion 
in  the  state  land  offices. 

Upon  the  merits  of  this  case  we  shall  pass  on  one  point, 
and  that  involves  the  single  question  whether  the  respond- 
ent was  an  improver  of  tide  lands,  who,  under  the  statute, 
is  given  a  preference  right  to  purchase.  The  right  of  im- 
provers, it  is  to  be  remembered,  depends  upon  improve- 
ments made  prior  to  March  26,  1890. 

The  Fairhaven  Land  Company,  by  its  lease,  dated  Feb- 
ruary 26,  1890,  but  acknowledged  March  6,  let  to  one 
Frankenburger  a  tract  of  tide  land  known  as  block  10,  in 
the  town  plat  of  Fairhaven,  together  with  three  other 
small  parcels  of  tide  land  which  it  assumed  to  own,  all  of 
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which  lay  to  the  south  of  Gambler  street,  as  it  has  been 
extended  across  the  tide  lands.  At  the  time  of  the  lease 
there  was  upon  block  10  a  saw  mill  the  machinery  of  which 
belonged  to  Frankenburger,  and  the  lease  provided  for  the 
removal  of  the  machinery  at  the  expiration  of  the  term. 
Paragraph  4  of  the  lease  read  as  follows : 

^^  During  the  term  of  this  lease  and  thereafter,  the  said 
I.  Frankenburger  hereby  agrees  to  respect  the  rights  and 
claims  of  the  Fairhaven  Land  Company  to  the  title  to  the 
said  land  and  its  rights  and  claims  therein  as  the  owner  of 
the  shore  in  front  of  which  the  said  lands  are  situated,  and 
agrees  to  assert  no  claim  of  right  in  or  to  the  said  lands  or 
any  part  thereof  not  granted  by  the  terms  of  this  contract. 
And  should  any  right  inure  to  the  said  I.  Frankenburger 
under  any  laws  now  in  force,  or  hereafter  to  be  enacted  by 
reason  of  his  having  improvements  upon  the  said  lands, 
then  the  said  improvements  for  the  purpose  of  acquiring 
title  shall  be  deemed  to  inure  to  the  benefit  of  the  Fair- 
haven  Land  Company,  and  shall,  if  necessary,  be  con- 
veyed by  the  said  Frankenburger  to  the  said  Fairhaven 
Land  Company.'^ 

On  March  24,  1890,  Frankenburger  sold  to  respondent 
and  others  all  the  machinery  in  the  saw  mill,  including 
everything  connected  with  and  used  in  working  and  run- 
ning  the  same,  by  a  bill  of  sale  of  personal  property;  and 
on  the  next  day  he  executed  to  them  an  assignment  of  his 
lease,  which  was  assented  to  by  the  Fairhaven  Land  Com- 
pany, the  assignee  of  the  lease  expressly  covenanting  to 
assume  and  carry  into  effect  all  of  the  terms  and  conditions 
of  the  lease.  The  tide  lands  applied  for  are  entirely  out- 
side of  the  descriptions  in  the  lease,  being  certain  lots  of 
open  water  lying  to  the  north  of  Gambler  street,  which 
respondent  claims  are  necessary  for  his  convenient  use  of 
the  saw  mill  as  a  place  to  secure  logs  in  while  awaiting  the 
process  of  sawing  up,  and  certain  other  lots  which  had  been 
filled  up  witB  debris  and  are  used  as  a  lumber  yard.  These 
lumber  yard  lots  had  been  filled  up  and  were  used   by 
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Frankenburger,  under  an  oral  license  from  appellant  Mc. 
Kenzie,  who  claimed  them  under  a  deed  from  the  Fairiiaven 
Land  Company.  There  was  no  attempt  on  the  part  of 
Frankenburger  to  convey  to  respondent  and  his  associates 
any  right  or  title  to  any  of  the  contested  ground.  Respond- 
ent^ s  entire  claim  is  based  on  the  theory  that  this  ground 
is  necessary  to  the  enjoyment  of  his  lease  from  the  Fair- 
haven  Land  Company,  and  the  evidence  makes  out  a  fairly 
reasonable  showing  in  support  of  the  alleged  necessity.  The 
diflSculty  is,  however,  that  respondent  does  not  show  that 
on  the  26th  of  March,  1890,  he  was  the  owner  of  any  im- 
provements on  these  lands,  or  on  any  lands  in  that  vicinity. 
He  was  the  owner  of  the  machinery  in  the  mill,  but  that 
was  personal  property,  not  a  part  of  the  realty  by  the  terms 
of  the  agreement  with  the  land  company,  and  not  an  im- 
provement within  the  obvious  meaning  of  the  statute.  He 
was  the  lessee  of  certain  tide  lands,  but  the  statute  does 
not  prefer  lessees,  the  contract  precluded  any  application 
on  his  part  for  the  purchase  of  the  leased  ground,  and  he  is 
not  applying  for  that  ground.  If  the  theory  of  necessity 
were  to  have  a  deciding  weight  it  would  not  have  any 
reasonable  effect  in  favor  of  respondent,  because  the  proof 
tends  to  show  that  the  disputed  lands  are  necessary  to  the 
enjoyment  of  block  10,  as  realty,  which  respondent  does 
not  own.  It  may  be  that  the  tide  land  act  would  support 
an  application  of  a  saw  mill  owner  for  reasonable  ground 
for  lumber  yard  and  log  booming  purposes,  but  it  would 
certainly  not  sustain  a  lessee  in  making  the  application, 
since  the  moment  the  lease  should  terminate  the  mill  ground 
and  the  yard  and  boom  grounds  would  be  separated,  and 
the  beneficial  use  of  the  area  conceded  by  the  state  to  the 
mill  would  be  lost,  and  the  purpose  of  the  grant  defeated. 
This  result  is  illustrated  in  this  case  by  the  assignment  of 
the  lease  made  by  respondent,  which  is  in  th^  record  and 
from  which  it  appears  that  at  the  time  of  the  hearing  he 
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had  already  severed  the  lands  applied  for  from  the  mill 
property,  and  made  its  future  use  in  connection  with  the 
mill  impossible,  without  his  consent,  in  case  the  title  should 
be  granted  to  him. 

We  are  of  the  opinion  that  the  respondent's  application 
to  purchase  should  have  been  refused,  and  that  appellants' 
application  should  stand  as  uncontested,  leaving  it  to  the 
commissioner  to  determine  their  rights  under  the  law. 
The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  judgment  and  certification  in  accordance  with  the  stat- 
ute. Appellants  will  not  be  allowed  for  forty  pages  excess- 
ive brief. 

Dunbar,  C.  J.,  and  Scott,  Anders  and  Hoyt,  JJ.,  con- 
cur. 
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John  Lovell  et  ux. ,  AppdUmta^  v.  The  House  of  the      "^  -  - 

Good  Shepherd,  Respondent, 

PARENT  AND  CHILD  —  RIGHT  TO  CUSTODY  AS  AGAINST  CHARITABLE 

CORPORATION  —  ESTOPPEL. 

If  a  person  or  corporation  has  no  legal  right  to  the  custody  of  a 
minor  child,  it  cannot  uphold  its  custody  as  against  the  parents,  on 
the  ground  that  they  are  not  proper  a^d  competent  persons  to  have 
the  care  and  custody  of  the  child. 

The  mere  fact  that  the  mother  of  a  minor  child  is  a  coarse,  vul- 
gar, passionate  and  pugnacious  woman,  and  that  the  father  is  ad- 
dicted to  the  excessive  use  of  intoxicants,  is  not  a  sufficient  ground 
for  depriving  them  of  the  society  and  comfort  of  the  child. 

Although  a  mother  may  have  placed  her  minor  child  in  the  hands 
of  a  corporation  charged  with  the  care  and  education  of  orphans 
and  deserted  children,  under  a  promise  that  the  child  should  re- 
main there  until  she  was  eighteen  years  of  age,  such  act  will  not 
estop  the  mother  from  afterwards  claiming  the  control  and  custody 
of  the  child  before  the  expiration  of  such  period. 
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Appeal  from  Superior  Courts  King  County. 


J.  J. 


ays  cfe  Humphrey^  for  appellant. 
John  Fairfield  and  Danid  T,  Cro98^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  case  is  brought  to  this  court,  on 
appeal  fi'om  an  order  of  the  superior  court  of  King  county, 
to  reverse  and  set  aside  the  order  of  the  judge  of  that  court, 
sitting  in  equity,  dismissing  a  writ  of  habeas  corpus  here- 
tofore brought,  and  remanding  the  child,  Maggie  McGee, 
otherwise  called  Maggie  Lovell,  to  the  care  of  the  respond- 
ent. House  of  the  Good  Shepherd,  until  the  further  order 
of  the  judge  of  the  superior  couit  of  King  county.  About 
three  years  before  the  bringing  of  this  action  said  Maggie 
Lovell  was  left  by  her  then  widowed  mother  with  the  re- 
spondent on  an  indefinite  oral  agreement.  Soon  after  the 
mother  demanded  the  child,  but  the  i-espondent  refused  to 
give  her  up  and  has  ever  since  held  her.  On  the  17th  day 
of  May,  1893,  the  appellants,  Maggie  LovelVs  mother  and 
stepfather,  duly  adopted  the  said  Maggie  by  order  of  the 
superior  court  of  Pierce  county,  Washington.  After  the 
adoption  of  said  child  and  before  the  bringing  of  this  action, 
her  custody  was  demanded  by  the  appellants  but  respond- 
ent refused  to  give  her  into  their  possession. 

Respondent  is  a  corporation  established,  among  other 
things,  to  care  for  and  educate  orphans  and  deserted  chil- 
dren. The  institution  is  incoi*porated  under  the  laws  of  the 
State  of  Washington,  and  is  conducted  by  the  Sisters  of 
the  Roman  Catholic  faith  who  devote  their  lives  to  this 
work. 

It  is  alleged  by  the  appellant  that  the  court  erred  in  per- 
mitting any  evidence  tending  to  show  that  appellant  John 
Lovell  was  not  a  fit  and  proper  person  to  have  the  care 
and  custody  of  the  child,  because  such  evidence,  if  proper, 
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should  have  been  pleaded,  and  there  was  nothing  in  the 
pleadings  to  put  the  competency  of  the  said  Lovell  in  issue. 
Respondent  insisted  that  in  proceedings  of  this  character 
courts  are  not  restricted  to  the  same  stringent  rules  of  evi- 
denoe  i^hich  govern  them  in  trials  by  jury;  that  the  exact 
truth  should  be  sought  out  by  all  practicable  means,  and 
mere  technicalities  should  be  discountenanced  and  set  aside. 
This  is  true  in  any  case,  and  technicalities  under  our  code 
which  tend  to  prevent  the  meritorious  adjudication  of  the 
case  are  not  favored.  But  the  object  of  rules  of  pleading 
is  to  elicit  the  exact  truth,  and  it  seems  to  us  that  no  liti- 
gant can  safely  go  to  trial  without  knowing  substantially 
the  issues  that  are  involved ;  and  if  he  is  not  informed  by 
the  pleadings  it  becomes  something  more  than  a  mere  tech- 
nical omission  which  should  be  disregarded;  but  the 
court,  by  compelling  him  to  submit  his  cause  on  such 
pleadings  and  without  such  information  being  furnished 
him,  deprives  him  of  a  substantial  right.  Whether,  how- 
ever, we  would  reverse  this  case  on  this  ground  alone  we 
will  not  now  decide,  for  it  seems  to  us  that  on  the  merits 
of  the  case  there  was  no  showing  made  by  the  i^spondent, 
or  any  attempt  to  show  any  legal  right  which  it  had  to  the 
custody  of  the  minor  child ;  and  if  it  had  no  legal  right  to 
the  custody  of  the  child,  it  matters  not  whether  the  parents 
were  competent  custodians  or  not,  so  far  as  the  respondent  is 
concerned.  Church,  Habeas  Corpus  ( 1st  ed. ),  §  454,  p.  591 ; 
Bvstamento  v.  AnaUa^  1  N.  M.  255.  Under  such  circum- 
stances the  possession  should  be  taken  from  it;  and  if  upon  a 
proper  petition  the  appellants  are  found  by  the  court  to  be 
incompetent,  a  proper  guardian  should  be  appointed  to  take 
control  of  the  custody  and  education  of  the  minor.  This  the 
law  provides  for,  but  it  nowhere  provides — nor  would  such 
a  provision  be  practical  —  for  the  appointing  of  a  corpora- 
tion as  the  guardian  of  a  minor  child.     This  being  true. 
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there  is  no  foundation  for  the  claim  of  the  respondent,  and 
the  writ  should  have  been  enforced. 

We  have  carefully  examined  the  testimony  in  this  case, 
and  are  not  satisfied  that  such  a  showing  is  made  out 
against  the  parents  as  ought  to  deprive  them  of  the  custody 
of  their  child.  While  it  is  triie  that  the  welfare  of  the 
child  should  be  the  first  consideration  of  the  court,  yet  the 
right  of  the  parent  is  not  to  be  disregarded,  and  it  is  as- 
suming a  grave  responsibility  to  deprive  parents  of  the 
care,  control,  custody  and  education  of  their  children  be- 
cause they  do  not  come  up  to  the  standard  of  perfection 
that  we  have  established  for  our  own  action  in  that  respect 
There  is,  perhaps,  scarcely  a  day  but  that  children  may  be 
seen  who,  in  the  ordinary  estimation,  are  neglected,  and  of 
whom  the  popular  verdict  would  declare,  that  they  would 
be  better  off  and  stand  a  better  chance  of  becoming  useful 
members  of  society  if  they  were  removed  from  the  perni- 
cious influence  of  their  parents.  Yet  it  would  not  do  for 
that  reason  to  interfere  with  the  domestic  relations,  or  to 
set  up  our  particular  standard  for  the  guidance  of  families 
in  general.  There  is  such  a  diversity  of  religious  and 
social  opinion  and  of  social  standing  and  of  intellectual  de- 
velopment and  of  moral  responsibility  in  society  at  large, 
that  courts  must  exercise  great  charity  and  forbearance  for 
the  opinions,  methods  and  practices  of  all  different  classes 
of  society;  and  a  case  should  be  made  out  which  is  suf- 
ficiently extravagant  and  singular  and  wrong  to  meet  the 
condemnation  of  all  decent  and  law-abiding  people  without 
regard  to  religious  belief  or  social  standing  before  a  parent 
should  be  deprived  of  the  comfort  or  custody  of  a  child. 
It  is  doubtful  in  our  minds  if  such  a  case  is  made  out  here. 
It  is  true  that  the  appellant  Mrs.  Lovell  has  not  been  the 
most  exemplary  mother;  that  the  care  of  her  children  has 
not  been  of  that  kind  which  would  commend  itself  to 
many  mothers;  that  she  is  a  passionate  woman  with  an  un- 
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controllable  temper,  coarse,  vulgar  and  pugnacious,  is  evi- 
dent from  the  record;  but  if  every  coarse,  vulgar  and 
passionate  woman  were  deprived  of  the  custody  of  her 
children  our  orphan  asylums  would  be  filled  to  overflow- 
ing; and  if  every  man  who  is  given  to  brutalizing  himself 
by  the  excessive  use  of  intoxicants,  and  by  other  debasing 
habits,  were  to  be  deprived  of  the  custody  of  his  children, 
the  said  institutions  would  be  found  altogether  inadequate. 

Even  immorality  of  the  mother  is  not  always  a  sufficient 
reason  for  depriving  her  of  the  custody  of  her  child.  It  is 
the  universal  holding  of  the  courts,  and  in  many  states  is 
made  a  provision  of  the  statute,  that  the  mother  of  an  ille- 
gitimate child,  in  the  absence  of  special  reasons,  is  entitled 
to  its  custody,  and  of  course  the  fact  of  its  illegitimacy  is 
proof  of  the  mother's  immorality.  The  maternal  instinct 
can  generally  be  relied  upon  to  protect  the  child  far  better 
than  strangers  who  act  simply  from  a  cold  and  unsympa- 
thetic feeling  of  duty  to  society.  Of  course,  when  it  be- 
comes apparent  that  nature's  appeal  to  the  parental  heart 
meets  with  no  response,  and  a  parent  has  become  so  brut- 
alized and  lost  to  the  promptings  of  nature  that  she  is 
willing  to  sacrifice  either  the  physical  or  moral  well-being 
of  her  children  to  the  gratification  of  her  own  debased  pro- 
pensities or  vicious  habits,  it  becomes  the  imperative  duty 
of  the  court  to  reach  forth  its  hand  for  the  protection  of 
the  children.  But  as  we  have  before  said,  we  do  not  think 
the  result  in  this  case  shows  a  necessity  for  judicial  inter- 
ference; and  even  though  it  may  appear  that  three  years 
ago  the  mother  was  not  a  competent  person  to  maintain 
control  of  this  child,  the  difficulties  then  alleged  to  exist 
4iave  now  passed  away.  Hence  the  necessity  of  separating 
the  mother  and  child  has  ceased  to  exist. 

It  is  also  claimed  by  respondent  that  when  the  mother 
placed  the  child  in  this  institution,  she  promised  that  she 
should  remain  there  until  she  was  eighteen  years  old,  and 
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that  for  that  reason  she  is  now  estopped  from  demanding 
her  custody.  There  are  some  cases  which  hold  that  where 
a  child  of  tender  years  is  given  by  a  parent  to  another  per- 
son, the  parent  cannot  afterwards  assert  his  right  to  the 
control  and  custody  of  the  child.  But  this  rule  is  founded 
on  the  tender  and  humane  idea  that  by  reason  of  the  long 
and  intimate  intercourse  between  the  child  and  the  foster 
parent  a  reciprocal  affection  has  sprung  up  which  ought  to 
be  respected  and  which  it  would  be  cruel  and  heartless  to 
interfere  with  by  a  forced  separation.  But  no  such  prin- 
ciple can  apply  here.  The  respondent  in  this  case  is  a  cor- 
poration; it  is  controlled  and  its  business  is  done  by  officers 
who  ai*e  constantly  changing — at  least,  who  may  be  con 
stantly  changing.  It  is  a  universally  accepted  proposition 
that  a  corporation  has  no  soul.  It  is  not  disturbed  in  any  of 
its  operations  by  sentiment  and  cannot,  therefore,  be  al- 
lowed to  plead  a  sentimental  wrong. 

Under  all  the  circumstances  of  the  case  we  think  that  the 
writ  should  have  been  sustained.  The  judgment  will,  there- 
fore, be  reversed,  and  the  cause  remanded  with  instructions 
to  award  the  custody  of  the  said  Maggie  Lovell  to  the  ap- 
pellants. 

Stiles  and  Anders,  JJ.  ,  concur. 

HoYT  and  Scott,  JJ.,  concur  in  the  result. 


[  No.  1423.    Decided  July  18,  1894.] 

Joseph  S.  Allen  v.  L.  R.  Grimes,  State  Auditor. 

STATE  CAPITOL  BUILDING  FUND  —  ISSUANCE  OF  WARRANTS  UPOK. 

Under  the  enabliDg  act  of  congress  granting  to  the  State  of 
Washington  130,000  acres  of  public  lands  for  the  erection  of  public 
buildings  at  the  state  capital,  65,000  acres  of  which  have  been 
selected  and  are  now  held  for  sale  by  the  state,  and  under  the  act 
of  March  21,  1898  (Laws,  p.  462),  creating  a  "state  capitol  building 
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fund,"  into  which  the  proceeds  derived  from  the  sales  of  such 
granted  lands  are  to  be  paid  and  making  provision  for  the  appro- 
priation of  certain  sums  therefrom  for  the  erection  of  public  build- 
ings, it  is  the  duty  of  the  state  auditor,  although  no  moneys  may 
have  been  accumulated  in  the  fund,  to  issue  warrants  thereon  to 
parties  entitled,  provided  that  such  warrants  express  upon  their 
face  that  they  are  drawn  upon  the  " state  capitol  building  fund" 
and  are  payable  only  as  that  fund  may  be  accumulated  from  the 
sale  of  lands. 

Origi/nal  Application  for  Mandamus 

Thomas  Burke^  and  Joseph  S,  Allen^  for  relator. 
James  A.  Haight^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — This  was  a  proceeding  to  require  the  re- 
spondent as  state  auditor  to  issue  a  warrant  in  favor  of  the 
relator  upon  the  state  capitol  building  fund,  for  services 
and  expenses  as  a  member  of  the  state  capitol  commission. 
The  respondent's  refusal  to  issue  the  warrant  is  alleged  to 
be  based  upon  the  fact  that  none  of  the  lands  granted  to 
the  state  by  the  federal  government  for  the  erection  of 
public  buildings  at  the  state  capital  have  been  sold,  and 
that  there  is  actually  no  money  in  said  fund.  The  attor- 
ney general  defends  upon  the  gi*ound  that,  under  the  pro- 
visions of  art.  8  of  the  constitution,  the  issuance  of  the 
warrant  claimed  would  create  a  debt  against  the  state 
which  would  come  within  the  class  specified  in  the  third 
section  of  the  article  named,  to  wit,  for  some  single  work 
or  object  which  had  not  been  provided  for  by  the  submis- 
sion of  the  question  creating  it  to  the  people  at  a  general 
election. 

By  the  enabling  act  congress  granted  to  the  state  130,- 
000  acres  of  land  for  the  erection  of  public  buildings  at 
the  state  capital.  This  grant,  as  we  view  it,  was  in  the 
nature  of  a  trust  imposed  upon  the  state  to  select  the  num- 
ber of  acres  granted  and  apply  the  proceeds  of  their  sale 
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to  the  purpose  mentioned.  In  the  proseicution  of  its  trust 
the  legislature,  which  is  the  executive  hand  of  the  trustee, 
the  state,  has  provided  in  the  first  place  for  the  selection 
and  sale  of  the  lands  by  the  act  of  March  9,  1893  (Laws, 
p.  186). 

The  petition  recites  that  upwards  of  66, 000  acres  have 
been  selected  and  the  selections  have  been  approved  by  the 
duly  authorized. agents  of  the  United  States;  and  that  the 
appraised  value  of  these  lands  is  upwards  of  $1,300,000. 
In  further  pursuance  of  the  trust,  the  legislature  has  pro- 
vided for  the  erection  of  a  state  capitol  building  out  of  the 
funds  to  be  derived  from  the  sale  of  the  lands  mentioned, 
at  a  cost  of  not  exceeding  $1,000,000  (act  of  March  21, 
1893;  Laws,  p.  462).  The  latter  act  contains  §15,  which 
is  as  follows: 

'^In  order  to  carry  out  the  provisions  of  this  act  there  is 
hereby  created  a  fund  to  be  known  as  the  'state  capitol 
building  fund,^  into  which  fund  shall  be  paid  the  proceeds 
of  all  moneys  derived  from  the  sales  of  lands  granted  to 
the  State  of  Washington  for  the  purpose  of  erecting  pub- 
lic buildings  at  the  state  capital,  from  which  fund  there  is 
hereby  appropriated  the  sum  of  $225,000  for  the  fiscal 
year  ending  March  31,  1894,  and  $275,000  for  the  fiscal 
year  ending  March  31,  1895:  Provided^  That  no  appro- 
priation shall  be  made  from  any  fund  except  the  fund  de- 
rived from  the  sale  of  lands  granted  for  erecting  public 
buildings  at  the  state  capital." 

It  thus  appears  that  the  intention  of  the  legislature  is  to 
limit  all  payments  of  money  expended  for  the  erection  of 
a  state  capitol  building  to  the  money  actually  derived 
from  the  sale  of  the  lands  granted  by  the  government;  and, 
to  make  the  intention  the  more  apparent,  the  proviso  to 
§15  prohibits  any  appropriation,  or  more  properly,  pay- 
ment from  any  other  fund.  The  idea  of  the  creation  of  a 
debt  against  the  state  is  by  the  language  used  expressly 
negatived.  There  is  under  the  law  absolutely  no  obliga- 
tion resting  upon  the  state  to  pay  any  sum  whatever,  and 
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those  who  may  receive  the  auditor's  warrants  will  be  lim- 
ited in  their  rights  to  the  requirement  of  the  proper  officers 
to  perform  their  duties  as  prescribed  by  the  statute. 
Even  were  the  law  such  that  the  state  could  be  sued  upon 
an  ordinary  contract  the  same  as  an  individual,  no  cause 
of  action  could  be  stated  against  it  by  the  holder  of  a 
warrant. 

The  object  of  the  constitutional  provisions  mentioned 
was  to  insure  economy  in  the  management  of  the  state's 
business  affairs  by  taking  away  even  from  the  legislature 
the  power  to  create  obligations  on  behalf  of  the  state  which 
would  necessitate  taxation  to  meet  them.  But  in  this  case 
no  such  obligation  is  proposed  and  no  taxation  can  result 
from  the  erection  of  the  proposed  building.  The  state  has 
received  a  liberal  gratuity  from  the  national  government 
in  the  shape  of  lands  the  proceeds  of  which  must  be  de- 
voted to  a  specific  purpose.  It  is  now  attempting  to  carry 
out  the  object  of  the  grant,  and  the  only  question  is  whether 
the  legislature  has  authorized  the  officers  having  the  busi- 
ness of  erecting  a  capitol  building  in  hand  to  anticipate  the 
revenues  to  be  derived  from  the  sale  of  lands.  More  than 
half  of  the  lands  having  been  selected  and  the  selections 
approved  by  the  government,  they  have  become  the  prop- 
erty of  the  state.  An  appraisement  has  been  made  which 
considerably  exceeds  the  entire  expense  permitted  for  the 
proposed  building.  We  are  bound  to  presume  that  the 
officers  to  whom  the  duty  of  selling  these  lands  is  com- 
mitted will  perform  their  duty,  and  that  in  due  course  of 
time  funds  sufficient  to  meet  all  the  demands  arising  from 
the  erection  of  a  capitol  building  will  come  into  the  posses- 
sion of  the  state  treasurer ;  and,  therefore,  the  position  of 
such  warrants  as  may  be  issued  before  any  funds  of  this 
class  are  actually  in  the  treasury  will  be  that  which  often 
occurs  where  public  warrants  are  drawn  upon  a  fund  which 
has  been  provided  for  by  law  but  which  is  not  yet  realized. 
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Under  this  condition  of  aifairs,  we  see  no  valid  objection 
to  the  auditor's  issuing  to  the  relator  the  warrant  which 
he  prays  for,  provided  that  it  expresses  upon  its  face  the 
terms  and  conditions  under  which  it  is  issued,  viz. ,  that  it 
is  drawn  solely  upon  the  state  capitol  building  fund  and 
payable  only  as  that  fund  may  be  accumulated  from  the 
sale  of  lands. 

Let  the  writ  issue  as  prayed  for. 

Dunbar,  C.  J.,  and  Anders  and  Hoyt,  JJ.,  concur. 


[No.  1309.    Decided  July  19,  1894.] 

F.  K.  Sears,  Respondent^  v.  Billy  Williams  et  al.^  De- 
fendants^ William  S.  Caruthers  et  at. ,  Appellants. 

BOND  TO  CITV   FOR   BENEFIT  OF  MATERIALMEN  — ACTION  ON   BY 

THIRD    PARTY. 

Inasmuch  as  the  provisions  of  §2415,  Gen.  Stat.,  requiring  a  cor- 
poration making  public  improvements  to  take  a  bond  from  con- 
tractors for  the  protection  of  materialmen  and  laborers,  are  not 
applicable  to  street  grading  contracts,  the  fact  that  such  a  bond  has 
been  voluntarily  given  by  a  contractor  will  not  estop  his  sureties 
from  denying  their  liability  to  parties  furnishing  the  contractor 
with  materials  for  such  contract,  when  such  materialmen  are  not 
parties  to  the  instrument,  and  at  the  time  of  its  execution  were 
not  interested  in  the  subject  matter  thereof,  although,  as  between 
the  city  and  the  obligors  thereon,  the  bond  may  be  a  valid  one. 
(Dunbar,  C.  J.,  dissents.) 

Appeal  from  Superior  Cov/rt^  Skagit  County. 

Wells  (&  Joiner^  D,  M.  Woodbury^  and  MiUion  <&  Bouser^ 
for  appellants. 

Allen  cfe  Powell^  for  respondent: 

It  is  the  established  rule  that  sureties  are  estopped  to 
deny  the  facts  recited  in  their  obligations,  whether  the  &cts 
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be  true  or  false.  Brcmdt^  Svnretyahip^  §§  29,  30;  United 
States  V,  Bradley^  10  Pet.  343;  People  v.  Huson^  78  Cal. 
164;  Rogers  v.  United  States^  32  Fed.  890;  Collins  v. 
Mitchell,  5  Fla.  364;  Brochway  v.  Petted,  7  L.  R.  A.  740; 
People  V.  Jenkins,  17  Cal.  500. 

The  bond  was  voluntarily  given.  Its  condition  and  ob- 
ject was  lawful,  and  it  is  valid,  even  though  there  was  no 
law  which  specifically  authorized  the  city  to  demand  or 
required  the  parties  to  give  it.  1  Dill.  Mun.  Corp.  (4th 
ed.),  g  216;  United  States  v.  Bradley,  10  Pet.  343;  United 
^States  V.  Rogers,  28  Fed.  607;  United  States  v.  Tingey, 
5  Pet.  116;  Supervisors  v.  Coffenhv/ry,  1  Mich.  354;  Mont- 
viUev,  Houghton,  7  Conn.  543;  Sample  v.  Hale,  51  N.  W. 
837;  Lyinan  v.  City  of  Lincoln,  57  N.  W.  531. 

The  opinion  of  the  court  was  delivei*ed  by 

HoYT,  J. — Appellants  and  their  joint  defendants  were 
sureties  in  a  bond  executed  by  Billy  Williams,  who  had  a 
contract  with  the  city  of  Anacortes  to  grub  and  grade  cer- 
tain streets  in  said  city.  This  bond  was  taken  in  pursu- 
ance of  the  provisions  of  §2415,  Gen.  Stat.,  for  the 
purpose  of  relieving  said  city  from  liability  under  the  pro- 
visions of  §  2416.  The  respondent  brought  suit  against 
the  sureties  named  in  said  bond  to  recover  for  materials 
furnished  to  said  contractor  in  the  carrying  out  of  his  con- 
tract. Trial  was  had,  and  a  judgment  rendered  in  his  fa- 
vor, from  which  this  appeal  is  prosecuted. 

That  the  provisions  of  §  2415  of  the  General  Statutes 
are  not  applicable  to  sti*eet  grading  contracts  was  directly 
ruled  by  this  court  in  the  case  of  Clough  v.  Spokane,  7 
Wash.  279  (34  Pac.  934).  Hence  it  was  not  necessary 
for  the  city  to  take  the  bond  for  the  purpose  of  relieving 
itself  of  the  liability  imposed  by  the  statute. 

It  is  claimed,  however,  that  it  was  competent  for  the 
city  to  require  such  a  bond  as  a  condition  precedent  to 
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awarding  the  contract,  and  that  the  bond  having  been  vol- 
untarily entered  into,  and  not  being  for  an  illegal  parpose, 
should  be  enforced  as  a  contract  between  the  parties.  This 
contention  may  well  be  conceded,  and  yet  it  will  not  follow 
that  the  respondent  had  any  right  to  maintain  an  action 
thereon.  If  the  bond  was  not  one  contemplated  by  the 
statute  it  could  derive  no  vitality  therefrom.  All  the  force 
it  could  have  would  be  that  of  a  contract  voluntarily  en- 
tered into  by  the  parties.  This  being  so  it  must  follow 
that  while  the  bond  may  have  been  a  good  one  as  between 
the  city  and  the  obligors,  by  reason  of  its  having  been  vol- 
untarily entered  into,  it  could  not  be  enforced  in  favor  of 
the  respondent,  who  was  in  no  sense  a  party  thereto.  So 
far  as  it  was  a  contract  between  the  city  and  the  makers 
it  might  be  capable  of  enforcement,  notwithstanding  the 
fact  that  the  State  of  Washington  was  named  as  the  obli- 
gee, instead  of  the  city.  Under  the  strict  rules  which  for- 
merly prevailed,  such  a  misnomer  of  the  obligee  would 
have  been  fatal,  but  under  the  more  liberal  rule  announced 
by  many  late  cases  such  might  not  be  the  effect  of  such 
misnomer  if  it  appeared  from  all  the  circumstances  that 
the  bond  was  in  fact  executed  for  the  benefit  of  the  citv. 
But  this  rule  cannot  be  so  far  extended  as  to  give  the  bond 
force  in  favor  of  one  who  at  the  time  of  its  execution  had 
no  connection,  direct  or  indirect,  with  the  subject  matter 
to  which  it  related.  A  common  law  bond  cannot  be  en- 
forced excepting  in  favor  of  the  obligee,  or  some  one  who 
at  the  time  of  its  execution  was  the  person  for  the  benefit 
of  whom  it  was  executed.  The  respondent  had  no  such 
connection  with  the  execution  of  this  bond  as  to  entitle  him 
to  any  relief  under  its  provisions,  nor  had  he  any  right  to 
so  rely  upon  it  as  to  make  available  to  him  any  rule  as  to  the 
estoppel  of  the  obligors.  The  bond  not  being  a  statutory 
one,  the  respondent  not  having  been  a  party  thereto  cannot 
maintain  an  action  thereon. 
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The  judgment  will  be  reversed,  and  the  cause  remanded 
with  instructions  to  sustain  the  demurrer  to  the  complaint. 

Stil£S  and  Andebs,  JJ.,  concur. 

Dunbar^  C.  J.  (dissenting).  —  I  am  unable  to  agree  with 
the  conclusion  reached  by  the  majority  in  this  case.  The 
legality  of  this  bond  is  recited  in  the  bond,  and  the  sure- 
ties are  estopped  to  deny  the  facts  recited  in  their  obliga- 
tion, whether  the  facts  be  true  or  false.  Brandt,  Sui*etyship 
(2ded.),  §42. 

Again,  this  bond  was  voluntarily  given.  That  being 
true,  if  there  was  no  le^al  violation  in  giving  it,  the  sure- 
ties are  estopped  from  denying  its  benefits  to  those  who 
rely  upon  it.  ^^  Actions  are  sustained  on  bonds  not  re- 
quired by  law  when  executed  voluntarily."  1  Dillon,  Mun. 
Corp.  (4th  ed.),  §  216.  '^In  such  case,"  says  that  author- 
ity, ^^the  obligor  voluntarily  agi'ees  to  make  the  obligee 
named  a  trustee  for  the  person  interested  in  the  due  per- 
formance of  the  conditions. ' ' 

In  MantviUe  v.  Haugkbon^  7  Conn.  543,  such  bond  was 
sustained  and  the  court  in  that  case  said : 

'*The  collector  is  not  required  to  give  a  bond;  nor  are 
the  selectmen  authorized  to  take  such  a  bond.  There  is, 
indeed,  no  law  directing  that  a  bond  shall  be  taken  in  such 
case ;  nor  is  there  any  law  against  it.  It  is  not  illegal  in 
its  nature,  nor  founded  upon  any  illegal  consideration." 

And  so  in  the  case  at  bar ;  the  bondsmen  were  made  the 
trustees  of  the  city  for  the  benefit  of  those  dealing  with  it 
under  this  contract.  It  is  asserted  by  the  majority  that 
though  the  rule  in  regard  to  the  voluntary  bond,  which  is 
now  certainly  the  established  law  of  the  country,  might 
obtain,  so  far  as  the  parties  to  the  bond  are  concerned,  it 
cannot  be  enforced  in  favor  of  the  respondent,  who  is  in  no 
sense  a  party  thereto.  I  see  no  reason  why  this  distinc- 
tion should  be  made.     If  it  could  be  enforced  by  the  city. 
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there  being  do  such  statutory  bond  provided  for,  on  the 
ground  of  estoppel,  the  same  reason  ought  to  prevail  for 
enforcing  it  in  the  interest  of  outside  parties  who  relied 
upon  the  conditions  of  the  bond  entered  into  in  making 
their  contracts.  Their  is  no  reason  in  justice,  that  I  can 
perceive,  for  the  distinction ;  and  technicalities,  the  enforoe- 
ment  of  which  serves  to  defeat  substantial  justice,  ought 
to  be  disregarded. 

I  think  there  is  nothing  in  the  formal  objection  to  the 
bond.     The  judgment,  in  my  opinion,  should  be  affirmed. 

ON  PETITION  FOR  KE-HEARING. 

HoYT,  J.  —  In  the  petition  for  re-hearing  filed  by  re- 
spondent our  attention  is  called  to  the  fact  that  there  was 
no  demurrer  to  the  complaint,  filed  in  the  court  below, 
and  that  for  that  reason  our  direction  as  to  the  disposition 
of  the  cause  was  incorrect.  That  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  was 
urged  as  one  of  the  grounds  why  the  judgment  should  not 
be  allowed  to  stand,  and  under  our  statute  we  were  called 
upon  to  decide  that  question,  even  although  it  had  not  been 
raised  in  the  court  below.  The  object  of  the  direction  was 
to  enable  the  respondent  to  tile  an  amended  complaint.  It 
would  have  been  better  to  have  directed  simply  that  the 
cause  be  remanded  for  further  proceedings  in  accordance 
with  the  opinion,  and  to  that  extent  the  former  opinion 
will  be  modified. 

Respondent,  in  his  petition,  again  urges  with  much  forte 
that  the  appellants  were  estopped  by  the  recitals  in  the 
bond  from  the  defense  which  they  sought  to  make.  We 
have  carefully  examined  the  question,  and  while  we  fully 
agree  with  the  argument  to  the  effect  that  the  principal 
and  sureties  were  bound  by  the  recitals  in  the  bond,  we 
are  unable  to  hold  that  such  recitals  can  have  foroe  in  favor 
of  one  who  at  the  time  of  the  execution  of  the  bond  was 
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not  a  party  thereto,  or  in  any  manner  interested  in  the  sub- 
ject  matter  thereof.  The  fact  that  he  afterwards  became 
intei-ested  in  the  subject  matter  of  the  bond  would  not, 
under  the  circumstances  of  this  case,  entitle  him  to  the 
benefits  of  the  recitals  therein. 

In  addition  to  the  authorities  cited  upon  the  argument, 
some  additional  ones  were  called  to  our  attention,  and  are 
cited  in  the  petition  for  re-hearing,  and  confidently  relied 
upon  for  the  purpose  of  establishing  the  contention  of  re- 
spondent that  the  bond  could  be  enforced  by  one  who  had 
furnished  material,  although  he  was  in  no  manner  a  party 
to,  or  interested  in,  the  subject  matter  of  the  bond  at  the 
time  of  its  execution.  Two  of  these  cases  were  decided  by 
the  supreme  court  of  Nebraska,  one  of  them  being  Sample 
V,  Bale,  34  Neb.  220  (61  N.  \V.  837),  and  the  other  Ly- 
man v.  Lincoln^  3js  Neb.  794  (57  N.  W.  531),  and  they 
clearly  sustain  the  contention  of  respondent. 

But  we  are  unable  to  give  our  assent  to  the  doctrine 
therein  announced.  The  bond  in  question  not  having  been 
required  by  the  statute  could  derive  no  force  therefrom, 
and  we  cannot  hold  that  the  recitals  of  a  common  law 
bond  could  have  force  excepting  in  favor  of  the  parties  in- 
terested therein  at  the  time  of  its  execution,  or  their  assigns. 
That  such  recitals  could  be  enforced  in  favor  of  the  obligees 
in  the  bond  may  be  conceded,  for  it  was  for  their  benefit 
that  they  were  inserted,  but  such  insertion  was  not  for  the 
benefit  of  every  stranger  who  might  thereafter  voluntarily 
bring  himself  within  the  terms  of  such  recitals  without  the 
consent  of  the  parties  to  the  bond. 

The  Nebraska  cases  are  unsatisfactory  to  us  for  the  rea- 
son that  the  doctrine  announced  seems  to  be  an  innovation 
upon  well  settled  general  rules  as  to  the  construction  of 
contracts,  and  because  the  opinions  tend  to  show  either  that 
the  court  did  not  fully  appreciate  the  question  which  they 
were  called  upon  to  decide,  or  did  not  understand  the  effect 
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of  the  cases  relied  upon  and  cited  as  aathority  for  the  decision. 
The  opinion  in  the  case  of  Sample  v.  Hale  seems  to  be  largely- 
founded  upon  the  case  of  Knapp  v.  Swaney^  56  Mich.  345 
(23  N.  W.  162),  which  is  cited  and  commented  upon  as 
though  the  question  presented  to  the  supreme  court  of 
Michigan  in  that  case  was  the  same  as  the  one  in  the  case 
at  bar,  while  an  examination  will  show  that  the  question 
there  presented  was  an  entirely  different  one.  In  that  case 
the  sole  question  decided  was  as  to  whether  or  not  it  was 
within  the  power  of  the  board  of  county  commissioners  to 
insert  a  clause  in  the  contract  that  all  claims  should  be 
paid  before  the  county  should  be  called  upon  to  pay  the 
contractor.  All  that  was  decided  in  that  case  was,  that 
such  a  provision  in  the  contract  was  not  tUtra  vires^  and 
there  is  not  even  an  intimation  therein  that  it  could  have 
any  force  excepting  in  favor  of  the  parties  to  the  contract 
The  examination  which  we  have  made  of  the  questions 
argued  in  the  petition  for  a  re-hearing  has  but  confirmed 
the  views  expi'essed  in  our  former  opinion.  The  petition, 
therefore,  must  be  denied. 

Anders  and  Stiles,  J  J. ,  concur. 


[No.  1206.    Decided  J  uly  26,  ISM.] 

The  United  States  Savings,  Loan  and  Building  Com- 
pany, Appellant^  v.  Emma  Jones  and  The  Fairhaven 
Land  Company  et  al,^  Respondents. 

appeal  —  statement    op    facts  —  mechanics*     liens  —  lyOTICB— 
statement  OF  CONTRACT — KNOWLEDGE  OF  OWNER. 

The  fact  that  additional  matter  has  been  incorporated  in  a  state- 
ment of  facts  on  appeal  after  its  service  upon  respondent  is  not 
^ound  for  striking  the  statement  when  a  portion  of  such  additional 
matter  consists  of  the  pleadings,  journal  entries  and  referee's  re- 
port, which,  by  the  law  in  force  at  the  time,  the  clerk  was  required 
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to  make  a  part  of  the  record,  and  the  balance  is  made  up  of  the  evi- 
dence in  a  cause  consolidated  for  trial  with  the  one  to  which  re- 
spondent was  a  party,  and  has  no  effect  upon,  or  application  to,  the 
rij^hts  of  the  respondent.  (  Uoyt,  J.,  dissents). 

A  lien  notice  is  invalid  on  the  ground  that  it  contains  no  suf- 
ficient statement  of  the  terms  and  conditions  of  the  contract  or  of 
the  material  furnished  when  it  states  that  "the  claimant  agreed  to 
furnish  the  lumber  material  to  be  used  in  the  construction,  erec- 
tion and  completion" of  a  certain  building,  while  the  contract  was 
made  after  the  building  had  been  partly  constructed,  and  was  in 
fact  for  the  lumber  to  be  used  in  the  completion  of  the  building, 
and  not  for  all  the  lumber  employed  in  its  construction. 

A  lien  notice  which  claims  both  for  materials  furnished  and 
labor  performed,  but  does  not  segregate  the  two,  nor  describe  the 
kind  of  materials,  is  defective,  as  not  sufficiently  describing  the 
terms  and  conditions  of  the  contract. 

The  fact  that  a  contract  for  materials  to  be  used  in  the  construc- 
tion of  a  building  has  been  made  with  the  owner,  instead  of  with  a 
contractor,  will  not  thereby  excuse  a  lien  claimant  from  fully  stat- 
ing the  terms  and  conditions  of  the  contract  in  the  lien  notice  61ed 
by  him,  on  the  ground  that  the  owner  has  knowledge  of  the  terms. 

Appeal  from  Superior  Courts  WJiatcorn  County. 

T.  E.  Cade^  and  Bruce,,  Brown  c&  Cleveland,,  for  appel- 
lant United  States  Savings,  Loan  and  Building  Company. 

Lichtenberg,f  Shepard  c&  Zyon^  for  appellants  Under- 
wood &  Minturn. 

ICerr  (&  McCord^  for  respondent  Fairhaven  Land  Com- 
pany. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — Separate  actions  were  brought  against  the 
property  in  controversy  herein,  one  being  by  the  United 
States  Savings,  Loan  and  Building  Company  to  foreclose  a 
mortgage  thereon,  and  one  each  by  the  Fairhaven  Land 
Company  and  Underwood  &  Minturn,  to  foreclose  liens  for 
materials  furnished  for  the  construction  of  a  building 
thereon.  The  latter  also  included  a  claim  for  labor.  The 
Loan  and  Building  Company  appeals  from  the  decree  ren- 
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dered  in  the  consolidated  cause,  establishing  the  lien  of  the 
Fairhaven  Land  Company  for  a  part  of  its  claim;  and  Un- 
derwood &  Mintum  appeal  from  the  decision  rendered 
therein  holding  their  lien  claim  invalid. 

A  motion  is  made  by  the  respondent,  the  Fairhaven 
Land  Company,  to  strike  the  statement  of  facts  on  the 
ground  that  the  statement  served  upon  them  did  not  con- 
tain much  of  the  matter  included  therein  as  returned  to 
this  court ;  the  contention  being  that  it  only  embraced  so 
much  of  the  record  as  is  contained  between  pages  93  and 
145  of  the  recoi'd,  and  that  all  of  the  remaining  portions 
included  between  pages  1  to  93  and  145  to  210  were 
added  thereafter,  more  than  sixty  days  after  the  entry  of 
the  decree  and  more  than  thirty  days  subsequent  to  the 
service  upon  respondent  of  the  notice  of  filing  the  pro- 
posed statement  of  facts.  It  appears,  however,  that  the 
first  93  pages  of  the  record  consist  of  the  pleadings,  journal 
entries  and  part  of  the  report  of  the  referee,  and  the  re- 
maining pait,  which  was  added,  contains  the  evidence  em- 
braced in  the  case  made  by  Underwood  &  Minturn.  All 
the  evidence  relating  to  the  respondent's  case  is  set  forth 
in  that  part  of  the  statement  which  was  served.  A  cer- 
tificate, regular  in  form,  to  the  effect  that  the  statement 
contains  all  the  material  facts,  is  appended  to  the  statement 
and  signed  by  the  judge;  and  this  certificate  recites  that 
the  respondent  was  present  at  the  time  of  the  settlement; 
and  were  it  not  for  the  fact  that  the  parties  had  stipulated 
that  the  parts  aforesaid  were  added  to  the  statement  against 
the  objection  of  the  respondent,  the  respondent  would  be 
precluded  from  raising  the  question  in  consequence  of  the 
certificate's  not  showing  any  objection  at  the  time  the 
statement  was  settled.  However,  we  are  of  the  opinion 
that  the  motion  should  be  denied,  as  under  the  former  ap- 
peal law,  which  was  in  force  when  these  appeals  were 
taken,  the  clerk  was  required  to  send  up  all  of  this  addi- 
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tional  matter  in  the  traDscript.  The  case  of  Underwood 
&  Mintarn  was  contained  in  and  was  a  part  of  the  i*eport 
of  the  referee  and  was  on  file  in  the  cause,  and  was  prop- 
erly sent  up  for  this  reason.  Owing  to  the  conclusion  to 
which  we  have  arrived  upon  the  merits  regarding  the  claim 
of  Underwood  &  Minturn,  it  is  unnecessary  to  determine 
whether  sending  it  up  in  this  manner  would  be  sufficient 
to  bring  their  cause  before  the  court,  and  the  case  other- 
wise as  affecting  the  respondent,  the  Fairhaven  Land  Com- 
pany, was  duly  settled  and  certified. 

The  appeal  of  the  United  States  Savings,  Loan  and 
Building  Company  will  be  first  considered.  It  is  con- 
tended that  the  claim  of  the  Fairhaven  Land  Company  to 
a  lien  was  insufficient  in  that  there  is  no  sufficient  statement 
of  the  terms  and  conditions  of  the  contract  or  of  the  ma- 
terial furnished  in  the  lien  notice.  The  part  of  said  lien 
notice  covering  this  point  reads  as  follows : 

''That  on  or  about  the  15th  day  of  April,  1891,  the 
claimant  above  named,  the  Fairhaven  Land  Company, 
made  and  entered  into  a  contract  with  Mrs.  Emma  Jones, 
through  her  husband  and  agent  Reginald  Jones,  he  being 
the  person  having  charge  of  the  construction,  erection  and 
completion  of  the  said  Silver  Beach  hotel  building,  by  the 
terms  of  which  the  claimant  agreed  to  furnish  the  lumber 
material  to  be  used  in  the  construction,  erection  and  com- 
pletion of  said  Silver  Beach  hotel,  for  the  contract  and 
agreed  price  of  $567.30,  and  also  agreed  to  furnish  the 
lumber  material  to  be  used  in  the  completion  of  the  wind 
mill  and  water  tank  above  described  for  the  agreed  price 
of  $4.50,  and  that  said  Emma  Jones,  by  her  husband  and 
agent,  Beginald  Jones,  promised  to  pay  said  amounts  when 
said  material  was  furnished  and  on  or  before  July  20,  1891, 
to  said  Fairhaven  Land  Company.  ^^ 

The  respondent  contends  that  this  lien  notice  should  be 
sustained  on  the  ground  that  it  is  a  claim  for  all  the  lum- 
ber material  'Ho  be  use<l  in  the  erection,  construction  and 
completion  of  said  Silver  Beach  hotel  ;^'  and  it  might  be 
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that  a  notice  of  lien  couched  in  such  language  might  be 
sustained  if  it  appeared  that  it  covered  all  the  lumber  ma- 
terial used  in  the  construction  of  the  building.  At  the 
time  this  lien  notice  was  offered  in  evidence,  however,  tes- 
timony had  been  introduced  on  the  part  of  the  lien  claim- 
ant to  show  that  at  the  time  the  contract  was  entered  into 
for  the  furnishing  of  this  material,  the  hotel  had  in  fact 
been  partly  constructed ;  and  the  contract  was,  from  the 
standpoint  of  the  claimant,  to  furnish  the  lumber  material 
•necessary  for  the  completion  of  the  building  only.  And 
here  an  element  of  uncertainty  enters  into  the  matter.  Such 
a  description  covering  all  the  lumber  material  used  in  the 
construction  of  the  building  would  be  definite  and  certain 
possibly,  although  it  did  not  mention  the  particular  amount 
used ;  but  when  the  proof  shows  that  it  is  intended  to  cover 
the  lumber  material  used  in  the  completion  of  a  building 
which  had  been  partly  constructed  and  is  in  process  of  con- 
struction, it  becomes  indefinite  and  uncertain  and  fails  to 
contain  a  sufficient  statement  of  the  terms  and  conditions 
of  the  contract  as  disclosed  by  the  evidence.  For  that 
i*eason  the  objections  raised  to  its  admission  should  have 
been  sustained,  and  it  is  unnecessary  to  consider  the  fur- 
ther question  raised,  that  the  amount  of  the  lien  claimed 
in  the  notice  was  largely  in  excess  of  the  lumber  material 
which  was  furnished,  many  other  items  having  been  in- 
cluded therein  which  would  not  come  under  that  descrip- 
tion. 

The  claim  of  Underwood  &  Mintum  was  disallowed  on 
the  ground  that  the  lien  notice  filed  by  them  was  defective. 
The  parts  thereof  in  relation  thereto  are  as  follows : 

**3.  On  April  10,  1891,  Reginald  Jones,  as  one  of  the 
reputed  owners  and  as  agent  of  the  other  owner  of  the  land, 
and  as  the  person  in  charge  of  the  construction  of  the  build- 
ing, entered  into  a  contract  with  the  lienors  'to  furnish 
such  material  as  should  be  ordered  by  said  agent  and  such 
labor  as  should  be  necessary  to  build  into  said  building 
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such  material  as  should  be  requii*ed  so  far  as  the  lienors 
should  be  able  to  furnish  the  same.  ^ 

^'4.  Pursuant  to  the  contract  the  lienors  did  furnish  to 
said  Jones  to  be  used  in  the  construction  of  the  building 
certain  materials  and  labor  as  one  continuous  running  ac- 
count and  as  ordered  by  him,  which  was  reasonably  worth 
$1,789.27,  of  which  only  $172.99  has  been  paid  in  cash 
and  $76.64  in  goods  returned." 

No  attempt  was  made  in  this  notice  to  describe  the  kind 
of  material  furnished,  or  to  segregate  the  amount  claimed 
for  the  material  from  the  amount  claimed  for  labor.  It  is 
urged  by  the  appellant  that  this  lien  notice  was  good  and 
should  be  sustained  on  the  ground  that  it  was  founded 
upon  a  contract  entered  into  between  the  claimants  and 
the  owner  of  the  propei*ty ;  and  the  same  argument  is  urged 
by  the  Fairhaven  Land  Company  in  support  of  its  lien. 
Notices  substantially  like  these  have  been  held  invalid  by 
this  court  in  cases  where  the  lien  was  founded  upon  a  con- 
tract entered  into  between  the  claimant  and  a  "contractor" 
for  the  erection  of  the  building.  It  is  claimed  that  a  more 
liberal  rule  should  obtain  when  the  contract  is  made  by  the 
owner  of  the  premises,  as  the  owner  in  such  cases  has 
actual  knowledge  of  the  claim.  But  the  statute  does  not 
make  the  right  to  a  lien  rest  upon  the  owner's  knowledge 
of  the  contract  or  of  what  was  done  under  it.  The  lien 
notice  must  be  filed  within  the  time  specified,  containing  a 
statement  of  the  demand  and^  statement  of  the  terms  and 
conditions  of  the  contract.  We  have  held  that  a  statement 
of  the  demand  requires  something  more  than  a  statement 
of  the  amount  claimed.  If  the  right  to  a  lien  could  be 
maintained  because  the  owner  had  knowledge  of  the  pur- 
chase of  the  materials  in  question,  and  of  the  furnishing  of 
the  labor,  in  consequence  of  having  made  the  contract 
therefor,  it  might  as  well  be  sustained  where  the  contract 
for  the  materials  is  made  by  a  contractor,  for  the  erection 
of  the  building,  if  the  owner  of  the  premises  had  knowl- 
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edge  of  the  making  of  the  contract,  and  of  its  performance, 
for  it  is  the  knowledge  of  the  owner  that  this  contention 
is  based  upon  rather  than  the  manner  of  obtaining  the 
knowledge ;  he  might  know  in  regard  to  the  matter  fully 
as  well  where  the  contract  is  made  by  another  party  in  his 
pi'esence,  or  where  he  was  informed  of  it  afterwanls,  as  if 
he  had  made  it  himself.     Furthermore,  if  the  right  to  a 
lien  is  to  depend  upon  the  owner^s  knowledge,  there  would 
be  no  reason,  it  would  seem,  for  requiring  a  lien  notice  to 
be  filed  at  all  as  against  him  where  he  is  informed  as  to  the 
matters  upon  which  the  right  to  a  lien  is  based,  for  the  law 
does  not  require  a  mere  idle  thing  to  be  done,  and  if  the 
only  object  of  the  notice  is  to  inform  the  owner  of  the 
premises  of  the  nature  of  the  claim,  it  would  be  unneces- 
sary where  he  already  had  that  knowledge  independent  of 
any  such  notice.     Consequently  it  cannot  be  sustained,  for 
the  statute  requires  a  notice  to  be  filed  as  the  foundation 
for  the  lien  claim,  and  we  see  no  room  for  making  a  dis- 
tinction in  cases  where  the  contract  for  the  material  or  the 
labor  is  made  by  the  owner  directly  with  the  claimant  in- 
stead of  being  made  by  a  '' contractor ''  with  a  *^subKX>n- 
tractor. ' '   The  nature  of  the  claim  must  be  reasonably  set 
forth  in  the  notice.     The  statute  requires  the  notice  to  be 
filed  in  all  cases,  and  makes  no  distinction  between  cases 
where  the  contract  is  made  directly  with  the  owner  and 
where  it  is  made  with  anot^^er  party.     The  notice  must 
contain  a  statement  of  the  demand  and  a  statement  of  the 
terms  and  conditions  of  the  contract  in  all  cases  to  comply 
with  the  statute. 

We  are  aware  that  in  passing  upon  the  sufliciency  of 
lien  notices  in  this  respect  we  have  heretofore  in  some  cases 
discussed  the  same  from  the  standpoint  of  furnishing 
knowledge  to  the  owner  of  the  premises  in  cases  where  the 
contract  was  made  by  the  contractor  for  the  erection  of  the 
building  with  a  sub-contractor.     This  is  the  first  time  the 
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qaestion  has  been  squarely  presented  upon  a  notice  where 
the  contract  is  alleged  to  have  been  made  by  the  lien  claim- 
ant with  the  owner,  and  were  it  not  for  the  requirements 
of  the  statute  it  might  well  be  that,  where  the  owner  has 
the  knowledge  independent  of  the  notice,  a  more  liberal 
rule  should  obtain  in  construing  the  notice.  But  we  see 
no  escape  from  the  proposition  that  by  so  holding  we 
would  logically  be  driven  to  hold  in  all  cases  where  the 
owner  has  such  knowledge,  whether  he  made  the  contract 
or  not,  that  the  same  rule  should  obtain,  and  to  the  ex- 
treme  of  holding  that  where  the  action  is  brought  within 
the  time  during  which  a  lien  may  be  enforced,  and  to  fore- 
close a  lien  for  materials  or  labor  for  which  a  lien  notice 
might  have  been  filed,  that  the  suit  could  be  maintained 
without  the  filing  of  any  notice,  for  it  would  be  but  a  mere 
idle  ceremony  to  file  a  notice  not  containing  the  statutory 
requisites,  if  it  is  to  be  sustained  on  the  ground  that  the 
owner  had  knowledge  of  the  matters  involved  aside  from 
the  notice. 

So  far  as  we  aro  advised  no  court  has  gone  to  the  extent 
of  holding  that  the  filing  of  the  notice  can  be  dispensed 
with.  The  right  to  a  lien  of  this  kind  is  a  statutory  one, 
and  the  legislature  has  proscribed  the  conditions  therefor 
in  the  statute,  one  of  which  is  that  a  notice  must  be  given, 
and  it  would  seem  as  though  the  same  construction  with 
refei*ence  to  such  notice  must  apply  in  all  cases,  regardless 
of  the  actual  knowledge  of  the  owner  of  the  premises. 

It  follows  that  the  judgment  of  the  lower  court  estab- 
lishing the  lien  claim  of  the  Fairhaven  Land  Company 
should  be  reversed,  and  affirmed  as  to  the  disallowance  of 
the  claim  of  Underwood  &  Mintum. 

Stiles  and  Anders,  JJ.  ,  concur. 

HoYT,  J.  —  I  dissent  from  the  conclusions  as  to  the  mo- 
tion to  dismiss,  but  concur  as  to  the  merits. 
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,^_!21,  D.    A.    McKenzie,    AppdUmt^    v.    The   Plget  Souia> 

»  iffli  National  Bank  of  Seattle,  HesponderU. 

STATUTE  OF   FRAUDS  —  PROMISE  TO  PAY  DEBT  OF  ANOTHER. 

The  agreement  of  a  creditor  to  forbear  the  enforcement  of  his 
debt  is  not  a  sufficient  consideration  to  support  an  oral  promise  of 
a  third  person  to  pay  that  debt,  although  such  third  person,  at  the 
time  of  making  the  promise,  may  be  of  the  opinion  that  such  pay- 
ment would  subserve  and  promote  his  own  pecuniary  interests  in 
the  debtor's  property. 

Appeal  from  Superior  Courts  King  County. 

Strudwick  ck  Peters^  for  appellant: 

Where  the  purpose  of  a  promisor  is  to  subsei've  some 
pecuniary  and  business  purpose  of  his  own,  involving 
either  benefit  to  himself  or  damage  to  the  other  contractr 
ing  party,  his  promise  is  not  within  the  statute  of  frauds^ 
although  it  is,  in  form,  to  pay  the  debt  of  another,  and 
although  the  fulfillment  of  his  promise  may  have  the  effect 
incidentally  of  extinguishing  that  liability.  SUsby  v.  Frosty 
3  Wash.  T.  388;  Crawford  v.  Edison,  13  N.  E.  80;  Wil- 
son V,  Sinith,  35  N.  W.  606 ;  Green  v.  Burton^  10  Atl. 
675 ;  Emerson  v.  Slater,  22  How.  36. 

Carr  dk  Preston,  and  W.  P.  Bell,  for  respondent : 

In  order  to  render  the  promise  to  pay  the  debt  of  an- 
other an  oi;iginal  undertaking,  some  consideration  must 
move  between  the  promisee  and  the  promisor,  and  the  orig- 
inal debt  must  be  surrendered.  Belknap  v.  Bender,  75 
N.  Y.  449;  Mallory  v.  GiZlett,  21  N.  Y.  412;  Stewart  v. 
Jerome,  38  N.  W.  897;  Bamk  v.  Waterman,  30  III.  App. 
548;  Brmon  v.  Weber,  38  N.  Y.  187;  Pintavl  v.  White,  15 
N.  E.  320;  AcMey  v,  Parmenter,_  98  N.  Y.  426.  The  agree- 
ment of  a  creditor  to  forbear  the  enforcement  of  his  debt 
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is  not  a  sufficient  consideration  to  support  a  promise  of  a 
third  person  to  pay  that  debt.  Stetvart  v.  Campbell^  68  Me. 
439;  Lang  v.  Henry ^  54  N.  H.  69;  Gump  v.  Ilalierstadt^ 
16  Pac.  467;  Miller  v.  LyncK^  19  Pac.  846;  Jackson  v.  Ray- 
ner^  12  Johns.  291;  Simpson  v.  Patten^  4  Johns.  422;  Duffy 
V.  Wunsch,  42  N.  Y.  243;  Watson  v.  Randxdl,  20  Wend. 
201;  Smith  v.  Ives^  16  Wend.  182;  Barker  v.  BucJclin^  2 
Denio«  69;  Hilton  v,  Din»more^  21  Me.  410;  Musick  v. 
Musick^  7  Mo.  496;  Ackley  v.  Parmenter^  98  N.  Y.  426; 
Rintoul  V,  White,  16  N.  E.  320;  Malhry  v.  GilUtt,  21  N. 
Y.  412. 

The  contract  even  if  made  upon  sufficient  consideration, 
was  a  collateral  promise  to  answer  for  the  debt  of  another, 
and  was,  therefore, void  because  not  in  writing.  While  it 
is  true  that  cases  are  not  considered  as  coming  within  the 
statute  when  the  party  promising  has  for  his  object  a  ben- 
efit which  he  did  not  before  enjoy,  accruing  immediately 
to  himself;  nevertheless,  where  the  object  of  the  promise 
is  to  obtain  the  release  of  the  person  or  property  of  the 
debtor,  or  other  forbearance  or  benefit  to  him,  it  is  within 
the  statute.  Nelson  v.  Boynton^  3  Mete.  400;  Stewart  v. 
Jerome,  38  N.  W.  897;  Mallory  v.  GUlett,  21  X.  Y.  412; 
Furbish  v,  Goodnow,  98  Mass.  298.  The  mere  fact  that 
an  advantage  may  result  incidentally  to  the  promisor  is  not 
sufficient  to  take  the  agreement  out  of  the  statute,  but  the 
resulting  advantage  to  him  must  be  the  object  of  his  prom- 
ise, the  consideration  upon  which  it  was  made.  ( 'lapp  v. 
Webb,  9  N.  W.  796. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J. — The  material  allegations  of  the  complaint  in 
this  case  are,  that  on  the  1st  day  of  August,  1890,  one 
Almond  was  indebted  to  the  plaintiff  in  the  sum  of  $1,426, 
and  that  said  Almond,  doing  business  under  the  name  of 
Almond  &  Phillips  Foundry  Company,  was  indebted  to 
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defendant  in  the  sum  of  $14,000,  and  that  said  Almond 
was  then  the  owner  and  in  possession  of  a  certain  leasehold 
interest^n  and  to  certain  premises  described,  and  was  the 
owner  of  a  certain  foundry  and  machine  shop  plant  of  the 
value  of  thirty  thousand  dollars.  The  fifth  and  sixth  para- 
graphs of  the  complaint  are  as  follows : 

''5.  That  on  the  2l8t  day  of  August,  1890,  the  said 
Charles  H.  Almond,  doing  business  as  aforasaid,  conveyed 
to  one  Jacob  Furth,  the  cashier  and  manager  of  the  defend- 
ant, for  the  use  and  benefit  of  defendant,  all  of  said  plant, 
property,  stock  on  hand,  lease  and  accounts,  and  the  de- 
fendant accepted  the  same  and  went  into  the  possession 
thereof,  through  one  G.  L.  Faust,  who  became  and  was 
appointed  by  defendants  its  general  agent  and  manager  in 
that  behalf." 

''6.  That  said  defendant  took  and  accepted  said  convey- 
ance and  assignment,  and  entei*ed  into  the  possession '  of 
said  property,  with  a  view  and  intention  of  paying  off  and 
discharging  all  the  debts  of  said  C.  H.  Almond,  for  the 
purpose  of  subserving  and  promoting  its  own  pecuniary 
and  business  interests ;  and  said  defendant  proposed,  for 
the  purpose  aforesaid,  to  the  plaintiff  and  others  of  the 
creditors  of  said  C.  H.  Almond,  that  if  said  creditors  would 
forbear  the  collection  of  their  said  debts  against  said  C.  H. 
Almond,  and  would  accept  payment  thereof  from  defend- 
ant in  deferred  installments,  that  defendant  would  pay  off 
and  discharge  said  debts,  and  plaintiff  and  others  of  said 
creditoi*s  of  said  C.  H.  Almoml  accepted  said  proposition 
of  defendant  and  forebore  the  collection  of  their  said 
debts." 

The  court  sustained  a  demurrer  to  the  complaint,  and 
plaintiff  appealed. 

We  are  of  the  opinion  that  the  demurrer  was  well  taken, 
on  the  ground  that  the  promise  alleged  was  void  under  the 
statute  of  frauds,  it  being  conceded  that  it  was  not  in  writ- 
ing. A  logical  construction  of  the  complaint  is  that  Al- 
mond transferred  said  property  to  the  defendant  in  conse- 
quence  of  his  indebtedness  to  the  defendant,  and  that  the 
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promise  made  by  defendant  to  plaintiff  was  made  after  the 
execution  of  said  conveyance  and  delivery  of  the  posses- 
sion of  the  property,  and  was  no  part  of  the  consideration 
for  said  transfer. 

The  o^reat  weight  of  authority,  certainly,  is  to  the  effect 
that  the  agreement  of  a  creditor  to  forbear  the  enforcement 
of  his  debt  is  not  a  sufficient  consideration  to  support  an 
oral  promise  of  a  third  person  to  pay  that  debt,  and  this  is 
not  disputed  by  the  appellant,  but  he  contends  that  the 
promise  was  made  for  the  purpose  of  subserving  and  pro- 
moting respondent's  own  pecuniary  business  interests. 
The  most  favorable  construction  that  can  ])e  put  upon  the 
allegations  of  the  complaint  in  this  respect  is,  that  defendant 
was  of  the  opinion  that  the  payment  of  Almond's  indebted- 
ness to  the  plaintiff  would  subserve  the  defendant's  intei*ests. 
That  the  defendant  had  an  idea  that  such  payment  would 
benefit  it  in  some  way,  although  what  it  was  founded  upon 
is  not  apparent.  Yet  this  was  not  the  consideration  for  the 
promise,  nor  any  part  of  it.  The  bank  already  had  the 
property,  and  bad  made  no  promise  to  pay  the  plaintiff's 
debt  to  obtain  it.  The  obligation,  if  any,  upon  the  part  of 
the  defendant  to  pay  the  plaintiff's  claim  arose  only  upon 
its  promise  made  to  the  plaintiff.  The  consideration  for 
said  promise  was  the  forbearance  of  the  plaintiff  to  proceed 
against  Almond.  The  promise  would  have  been  sufficient 
to  sustain  the  action,  were  it  not  for  the  statute.  Any 
promise  to  pay,  whether  in  writing  or  not,  must  be  founded 
upon  a  consideration  to  be  binding.  A  consideration  to 
support  a  promise  not  in  writing  to  pay  the  debt  of  another 
must  be  of  a  peculiar  character,  and  must  operate  to  the 
advantage  of  the  promisor,  and  place  him  under  a  pecun- 
iary obligation  to  the  promisee  independent  of  the  original 
debt,  which  obligation  is  to  be  discharged  by  the  payment 
of  that  debt.   AcTdey  v,  Parmenter^  98  N.  Y.  426;  (*rosit  v. 
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Richa/rdson^  30  Vt.  641.     Almond^s  debt  to  the  plaintiflf 
was  not  discharged  by  this  promise,  but  remained  in  force. 

Affirmed. 

Stiles,  Anders  and  Hoyt,  JJ.,  concur. 


[No.  1905.    Decided  August  3,  IBM.] 

Seymour  R.  Allen  et  al.^  Respondents^  v.  Jenxfe 

HiGGiNS,  Appellant, 

EJECTMENT  —  PLEADING  —  ACTION  BY  TENANT  IN   COMMON. 

Under  §  582,  Code  Proc,  requiring  the  defendant  in  ejectment 
proceedings  to  plead  the  estate  or  license  whereby  he  holds  posses- 
sion, an  answer  of  general  denial  will  create  no  issue;  and  where 
plaintiff,  in  such  an  action,  pleads  and  proves  any  legal  right  to  the 
premises,  he  thereby  establishes  a  prima  facie  case  against  defend- 
ant. 

A  tenant  in  common  is,  as  against  every  person  but  his  co-ten- 
ant, entitled  to  every  part  of  the  common  land,  and  may  recover  the 
possession  of  all  such  land  in  an  action  of  ejectment  brought  against 
a  stranger  to  the  common  title. 

Appeal  from  Superior  Courts  Pierce  County. 

John  P,  Judson^  for  appellant. 

Ben  Sheeks^  and  C.  H,  Dillon^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Duj^BAR,  C.  J. — This  is  an  action  of  ejectment.  The 
complaint  alleged  that  the  plaintiffs  were  the  owners,  seized 
in  fee  and  entitled  to  the  possession  of  the  tract  of  land 
in  dispute;  that  while  they  were  such  owners,  and  so  seized 
and  possessed,  and  entitled  to  the  possession,  defendant, 
without  right,  entered  into  and  upon  the  same,  thereby 
ousting  and  ejecting  plaintiffs  therefrom,  and  continued  to 
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withhold  possession  therefrom;  alleged  the  damages,  value 
of  the  rents,  profits,  etc.  The  answer  was  a  general  denial. 
The  plaintiffs  claimed  title  from  two  sources,  one  as  the 
successors  of  the  interest  of  George  Luviney,  and  the  other 
by  conveyance  from  the  '^  Workingmens'  Joint  Stock  Asso- 
ciation." Defendant  did  not  offer  any  evidence.  The 
question,  therefore,  is,  did  plaintiffs  make  a  prima  facie 
case  if 

Appellant  contends  that  a  general  denial  puts  in  issue 
every  material  allegation  contained  in  the  complaint,  and 
that  under  such  denial  plaintiffs  must  prove  every  fact 
essential  to  recovery,  and  defendant  may  prove  any  facts 
which  defeat  plaintiffs'  right  to  recover.  Under  the  pror 
visions  of  our  Code  of  Procedui'e,  §  532,  in  an  ejectment 
proceeding,  ^^the  defendant  shall  not  be  allowed  to  give  in 
evidence  any  estate  in  himself  or  another  in  the  property,  or 
any  license  or  right  to  the  possession  thereof,  unless  the  same 
l)e  pleaded  in  his  answer; ''  and  ^Mf  so  pleaded,  the  nature 
and  duration  of  such  estate  or  license  or  right  to  the  pos- 
session shall  be  set  forth  with  the  certainty  and  particular- 
ity required  in  a  complaint. "  Consequently  the  testimony 
offered  in  this  case  was  inadmissible  under  the  pleadings  in 
this  case  by  defendant  to  defeat  the  rights  of  the  plaintiffs. 
The  defendant  in  this  action,  then,  so  far  as  the  pleading  or 
the  proof  is  concerned,  was  a  trespasser  without  any  right 
whatever,  and  if  plaintiffs  had  any  legal  right  at  all  it  was 
a  superior  right. 

It  had  been  decreed  by  the  probate  court  that  the  prem- 
ises described  in  the  complaint  escheated  to  the  state. 
This  decision  of  the  probate  court  was  set  aside  by  the 
superior  court  of  the  state.  Afterwards  partition  proceed- 
ings were  instituted  in  the  United  States  circuit  court,  thQ 
result  of  which,  it  seems  to  us,  was  to  settle  this  case  in 
favor  of  the  respondents'  contention.  In  that  proceeding 
the  respondent  Allen,  three  of  the  original  grantees,  D.  B. 
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Hannah,  administrator  of  the  estate  of  George  LuTiney, 
deceased,  and  all  persons  claiming  as  purchasers  from  ihe 
fourteen  grantors  were  made  parties,  and  even  if  there  was 
a  break  in  the  title  of  the  grantors  all  the  parties  in  in- 
terest were  before  the  United  States  court,  and  were  bound 
by  the  decree  which  was  made  whereby  the  property  was 
partitioned  between  the  tenants  in  common,  and  whereby 
the  Luviney  interest  was  set  off  and  decreed  to  respondent 
Allen.  And  we  think  the  contention  of  the  respondents 
is  correct,  that,  even  if  all  the  parties  were  not  before  the 
court,  still  there  were  three  of  them,  and  the  plaintiff  Allen 
became  by  said  decree  a  tenant  in  common  with  said 
grantees.  If  this  be  true,  then,  a  tenant  in  common  is,  as 
against  every  person  but  his  co-tenant,  entitled  to  the  pos- 
session  of  every  part  of  the  commoiii  land,  and  may  recover 
the  possession  of  all  such  land  in  an  action  of  ejectment 
brought  against  a  stranger  to  the  common  title.  Freeman, 
Cotenancy  and  Partition  (2d  ed.),  §343;  Touchard  r. 
Crow,  20  Cal.  150;  Williaim  v.  Sutton,  43  Cal.  65. 

The  proceeding  against  the  state  in  which  the  title  was 
decreed  to  be  in  the  respondent  Allen  was  a  proceeding  in 
re?n,  and  the  decree  being  in  rem  was  conclusive  and  bind- 
ing upon  the  defendant.  Ryan  v.  Fergu89on,  3  Wash.  356 
(28  Pac.  910). 

The  judgment  will  be  affirmed. 

Anders,  Scott,  Hoyt  and  Stiles,  JJ.  ,  concur. 
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[No.  1163.    Decided  Augrust  4, 1894.]  j    •      ^ 

Edgar  Matson,  by  Andrew  Matson^  guardicm  ad  litem^       ^   ■  > . 
Respondent^  v.  The  Port  Townsend  Southern  Rail-       *  *\*' 

ROAD  COMPANT,   Appdlcmt. 

RAILROAD    COMPANY  —  RIGHT-OF-WAY  —  TITLE  —  INJURY    TO    TRES- 
PASSER —  EVIDENCE  —  NEGLIGENCE  —  NON-SUIT. 

Under  an  agreement  between  a  landowner  and  a  railroad  com- 
pany whereby  a  strip  of  land  for  right-of-way  was  to  be  conveyed 
to  the  railroad  company  in  consideration  of  the  payment  of  one 
dollar  and  of  the  expenses  incident  to  the  execution  of  the  deed,  if 
the  company  should  construct  and  operate  its  road  thereon  within 
a  period  of  two  years,  the  substantial  part  of  the  consideration  is 
the  construction  and  operation  of  the  road,  and  where  the  company, 
has  performed  that  part  of  the  agreement,  the  equitable  title  passes 
to  the  company,  although  the  stipulated  dollar  and  expenses  may 
not  have  been  paid. 

The  finding  of  a  jury  that  a  child  was  not  upon  the  right-of-way 
of  a  railroad,  when  injured  by  a  log  falling  from  a  car,  must  be  set 
aside  when  the  testimony  of  the  child  showed  that  he  was  in  a  cer- 
tain creek  at  the  time  of  the  injury,  and  the  testimony  of  a  compe- 
tent engineer  who  had  made  accurate  measurements  of  the  locality, 
showed  that  the  place  of  the  accident,  including  the  creek  in  which 
the  plaintiff  was  when  injured,  were  within  the  railroad  right-of- 
way. 

The  fact  that  a  railroad  company  makes  a  practice  of  stopping 
its  trains  for  passengers,  whenever  signalled,  does  not  amount  to  a 
license  for  the  occupancy  of  its  right-of-way  by  those  who  are 
neither  passengers,  nor  connected  with  the  operation  of  the  road. 

Where  a  child  of  tender  years  is  injured  through  the  negligence 
of  a  railroad  company's  servants  while  trespassing  without  the 
knowledge  of  the  company  upon  its  right-of-way,  the  company  can- 
not be  held  liable  unless  the  negligence  on  its  part  is  so  gross  as  to 
amount  to  wantonness. 

The  fact  that  a  defendant  goes  into  his  defense  of  an  action  after 
the  denial  of  his  motion  for  a  non-suit,  to  which  he  was  entitled  at 
the  time  the  motion  was  interposed,  operates  as  a  waiver  thereof 
merely  to  the  extent  of  allowing  the  plaintiff  to  benefit  by  any  evi- 
dence introduced  by  the  defendant,  or  by  himself  in  rebuttal,  and, 
where  the  plaintifiTs  case  is  not  strengthened  by  such  proofs,  the 
motion  for  a  non-suit  should  be  granted,  when  urged  later. 

29—9  WASH. 
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Appeal  from  Superior  Courts  Jeff er Hon  County. 

Andrew  F,  Burleigh^  for  appellant. 

F,  C.  Robertson^  and  S,  W.  Jennings  {D,  J,  Crc^oley.  of 
counsel),  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  Plaintiff  was  a  boy  of  about  ten  years  of  age. 
He  was  fishing  in  a  creek  near  a  bridge,  or  trestle,  upon 
which  the  trains  of  the  appellant  crossed.  While  thus  en- 
gaged, a  train  consisting  of  logging  cars  loaded  with  logs, 
some  flat  cars  and  a  passenger  coach,  came  along,  and  just 
before  it  reached  the  creek  crossing  one  of  the  logs  fell 
from  the  train.  Upon  seeing  this,  plaintiff  attempted  to 
run  away  from  the  vicinity  of  the  bridge,  and  while  he  was 
so  doing,  the  train  having  reached  the  crossing,  auother 
log  fell  therefrom  and  struck  him,  breaking  his  leg  aud  in- 
flicting other  injuries.  To  recover  for  the  damages  flow- 
ing therefrom  this  action  was  brought,  and  resulted  in  a 
judgment  for  the  plaintiff,  from  which  this  appeal  has  been 
prosecuted. 

The  place  where  the  accident  happened  was  upon  a  por- 
tion of  what  had  been  the  farm  of  the  plaintiff's  father, 
and  was  at  a  distance  of  about  a  quarter  of  a  mile  from 
his  house.  In  the  course  of  the  trial  it  became  a  contested 
question  as  to  whether  or  not  the  appellant  had  a  right-of- 
way  across  said  farm,  and  if  it  did  have,  as  to  whether  or 
not  the  plaintiff  was  within  the  limits  thereof  at  the  tinoe 
the  log  struck  him.  The  undisputed  facts  showed  that 
the  father,  his  wife  joining  him,  had  made  a  contract  with 
the  railroad  company  by  which,  in  consideration  of  the 
payment  of  one  dollar,  and  of  the  expenses  incident  to  the 
execution  of  the  deed,  it  was  agreed  that  a  righ^of-way 
one  hundred  feet  in  width  across  the  premises  should  be 
conveyed  to  the  appellant,  if  it  should  oonsti*uct  and  oper- 
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ate  its  road  across  the  same  within  a  period  of  two  years. 
It  further  appeared  that  Andrew  Matson,  the  father,  and 
his  wife,  had  brought  an  action  in  the  superior  court,  in 
which  they  alleged  and  sought  to  prove  that  the  railroad 
company  had  not  complied  with  its  contract  as  to  the  time 
when  said  road  should  be  constructed  and  operated.  That 
upon  the  trial  in  that  action  the  issue  made  upon  this  alle- 
gation was  found  against  the  plaintiffs,  and  a  decree  was 
entered  therein  to  the  effect  that,  upon  the  payment  of  one 
dollar  and  the  expenses  incident  to  its  execution  the  appel- 
lant should  be  entitled  to  a  deed  of  warranty,  conveying 
to  it  title  to  a  right-of-way  one  hundred  feet  wide,  being 
fifty  feet  on  each  side  of  the  center  of  its  track,  across  the 
premises  of  the  plaintiffs. 

It  was  contended  on  the  part  of  the  respondent  that  not- 
withstanding this  decree  the  appellant  had  no  title  to  the 
right-of-way  for  the  reason  that  it  had  not  paid  said  sum 
of  one  dollar,  nor  the  expenses  incident  to  the  preparation 
of  the  deed.  This  contention  might  be  sustained  so  far  as 
the  technical  legal  title  was  concerned,  but  no  further.  It 
is  evident,  from  the  language  of  the  contract,  and  from  the 
circumstances  surrounding  its  execution,  that  the  money  to 
be  paid  was  not  a  substantial  part  of  the  consideration 
for  the  right-of-way.  The  substantial  consideration  was 
the  construction  and  operation  of  the  railroad,  and  it 
having  beep  found  that  this  part  of  the  consideration  had 
been  fully  paid,  the  title  had  been  substantially  earned. 
This  substantial  title  could  not  be  defeated,  or  its  posses- 
sion thereunder  disturbed  or  in  any  manner  affected  by  the 
fact  that  the  stipulated  dollar  had  not  been  paid  so  as  to 
entitle  appellant  to  a  conveyance  of  the  legal  title. 

The  question  as  to  the  location  of  the  plaintiff*  at  the  time 
he  was  injured  was  one  of  fact,  and  the  finding  of  the  jury 
to  the  effect  that  he  was  more  than  fifty  feet  from  the  cen- 
ter line  of  the  railroad  track  is  conclusive  upon  this  court 
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unless  from  the  proofs  it  is  made  so  clearly  to  appear  that 
it  was  within  the  boundaries  that  the  finding  to  the  con- 
trary appears  to  have  been  from  prejudice  or  mistake. 
We  have  carefully  examined  all  the  proofs  offered  upon 
the  subject,  and  are  forced  to  the  conclusion  that  they  so 
clearly  established  the  fact  that  he  was  within  the  bounda- 
ries of  the  right-of-way  that  the  finding  of  the  jury  to  the 
contrary  must  l)e  disregarded.  There  was  no  testimony 
tending  to  show  that  he  was  without  such  boundaries,  ex- 
cepting some  statements  which  amounted  to  little  more  than 
guesses  on  the  part  of  the  witnesses,  while  it  was  made  to 
appear  that  he  was  within  the  boundaries  by  testimony  of 
the  most  satisfactory  nature.  A  pereon  shown  to  be  a  com- 
petent engineer  testified  to  the  fact  that  he  had  made  actual 
and  accurate  measurements,  and  from  such  measurements 
had  drawn  a  map  showing  the  location  of  different  objects 
in  the  vicinity  of  the  place  of  the  accident,  including  the 
creek  in  which  the  plaintiff  was  when  injured.  The  testi- 
mony of  the  plaintiff  had  shown  clearly  that  he  was  some- 
where within  this  creek  at  the  time  the  log  struck  him. 
This  map,  prepared  as  above  stated,  showed  conclusively 
that  no  portion  of  the  creek  at  the  place  of  the  injury  was 
at  a  greater  distance  from  the  center  of  the  railroad  track 
than  forty-five  feet.  There  was  other  testimony  tending 
to  confirm  the  facts  as  shown  by  this  map,  among  which 
were  the  statements  of  some  of  plaintiff's  own  witnesses 
as  to  their  opinion  of  the  distance  from  the  center  of  the 
track  to  the  place  where  the  injury  was  inflicted.  The 
rights  of  the  parties  must,  therefore,  be  determined  in 
view  of  the  fact  that  the  appellant  had  a  right-of-way 
across  the  premises,  and  that  the  plaintiff  was  within  the 
boundaries  of  such  right-of-way  at  the  time  he  was  injure<l. 
There  was  some  proof  offered  for  the  purpose  of  show- 
ing that  notwithstanding  this  fact,  the  appellant  had  made 
such  use  of  its  right-of-way  as  to  authorize  persons  to  come 


MATSON  V.  PORT  TOWNSEND.  ETC.,  R.  R.  CO.       453 
Aug.  1894.]  Opinion  of  the  Court— Hoyt,  J. 

upon  it.  This  testimoDy  was  only  to  the  effect  that  it  was 
in  the  habit  of  stopping  its  trains  for  the  purpose  of  allow- 
ing passengers  to  get  on  or  off,  whenever  signalled  so  to 
do.  But  it  did  not  establish,  or  tend  to  establish,  such  a 
course  of  dealing  with  its  right-of-way  on  the  part  of  the 
appellant  as  to  amount  to  a  license  for  its  occupancy  by 
others  than  those  connected  with  the  operation  of  the  rail- 
road. But  even  if  it  did,  such  license  could  only  extend 
to  those  who  came  upon  the  right-of-way  for  the  purpose 
of  getting  upon  the  trains  of  the  ap{)ellant,  or  those  who, 
having  alighted  from  a  train,  were  making  use  thereof  for 
the  purpose  of  reaching  their  destination.  And  as  it  is 
not  claimed  that  the  plaintiff  belonged  to  either  of  these 
classes,  he  can  get  no  benefit  from  the  action  of  the  rail- 
road company  in  this  regard. 

It  follows  from  what  we  have  said  that  the  plaintiff  was 
a  trespaaser  upon  the  right-of-way  of  appellant  at  the  time 
be  was  injured.  The  undisputed  proofs  showed  that  none 
of  those  operating  the  railroad  train  had  any  reason  to  sus- 
pect the  presence  of  the  plaintiff  upon  the  right-of-way 
until  after  the  accident.  This  being  so,  he  can  get  no  ben- 
efit from  the  fact  of  his  being  of  tender  years,  for  while  it 
is  true  that  the  duty  of  the  railroad  company  to  a  child, 
upon  discovering  him  upon  its  right-of-way  would  be  dif- 
ferent from  what  it  would  be  in  the  case  of  an  adult,  yet 
this  obligation  would  not  arise  until  it  had  notice  of  his 
presence.  Until  it  had  such  notice  it  owed  no  duty  to 
him,  even  although  he  was  of  tender  years.  The  plaintiff 
being  a  trespasser,  and  the  injury  having  been  committed 
without  any  knowledge  on  the  pait  of  the  appellant,  or 
any  of  its  agents,  of  the  fact  of  his  presence  in  the  vicinity, 
the  most  that  could  be  claimed  in  his  behalf  would  be  that 
the  company  would  be  liable  in  case  of  such  gross  negli- 
gence on  its  part  as  was  equivalent  to  wantonness.  The 
proof  as  to  the  circumstances  surrounding  the  accident  and 
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lea<ling  thereto  entirely  failed  to  establish  any  such  d^ree 
of  negligence.  If  the  proof  showed  that  the  logs  were 
loaded  in  the  manner  required  by  the  custom  prevailing 
among  those  engaged  in  the  transportation  of  logs  on  cars 
propelled  by  steam  power,  the  presumption  of  negligence, 
if  any  existed,  would  be  overcome.  All  that  is  required 
of  one  engaged  in  the  prosecution  of  any  business,  so  far 
as  his  duty  to  the  general  public  is  concerned,  is  that  be 
shall  conduct  it  in  as  safe  a  manner  as  is  customary  among 
prudent  men  engaged  in  the  transaction  of  like  business. 

But  whether  or  not  the  proof  tended  to  establish  any 
degree  of  negligence,  there  was  nothing  to  show  such  a 
degree  as  would  make  the  company  liable  to  one  situated 
as  was  the  plaintiff.  It  did  not  as  clearly  appear,  at  the 
time  appellant  interposed  his  motion  for  a  non-suit,  that 
the  plaintiff  was  upon  the  right-of-way  as  it  did  later  iD 
the  progress  of  the  case,  but  we  are  of  the  opinion  that  at 
the  time  such  motion  was  interposed  the  testimony  was  in- 
sufficient to  sustain  a  verdict  for  the  plaintiff,  and  that  it 
should  have  been  granted.  And  even  although  it  should 
be  held  that  by  going  into  its  defense  the  appellant  waived 
such  motion,  such  waiver  would  only  go  to  the  extent  of 
allowing  the  plaintiff  to  benefit  by  any  evidence  introduced 
by  the  defendant,  or  by  himself  in  rebuttal  thereof,  and  as 
the  plaintiff's  case  was  in  no  manner  strengtheneil  by  such 
proofs,  the  motion  for  a  non-suit  must  be  given  force. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
with  instructions  to  dismiss  the  action. 

Anders  and  Stiles,  JJ.,  concur. 

Dunbar,  C.  J.,  concure  in  the  result. 
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[No.  1260.    Decided  August  4, 1894.] 

Christian  Thygesen  et  t^.,  Respondents^  v.  E.  C.  Neu- 

FELDER,  Appellant. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS  —  COMMUNITY   REALTY  — 

ASSIGNMENT  BY  HUSBAND   ALONE. 

An  assignment  by  a  husband  of  all  his  property  for  the  benefit  of 
creditors,  under  Laws  1889-90,  p.  83,  operates  as  a  transfer  of 
community  property,  real  and  personal,  to  the  assignee  in  trust 
for  the  payment  of  the  community  debts.    (Scott,  J.,  dissents.) 

An  assignment  of  community  real  estate  for  the  benefit  of  cred- 
itors by  a  husband  alone  is  not  such  a  conveyance  or  incumbrance 
of  the  property  as  will  violate  the  statute  (Gen.  Stat.,  §  1400),  inval- 
idating the  conveyance  or  incumbrance  of  community  real  estate 
unless  husband  and  wife  join  in  the  making  thereof.  (Scott,  J., 
dissents.) 

Appeal  from  Superior  Courts  Whatcom  County. 

Strudwick  <&  Peters^  and  Dorr^  ITadley  ik  Hadley^  for 
appellant 

Bruce^  Brotjoii  <&  ('Cleveland,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Christian  Thygesen  made  a  deed  of  assign- 
ment under  the  provisions  of  the  insolvency  act  of  March 
6,  1890  (Laws,  p.  83).  The  assignee  named  therein  hav- 
ing failed  to  qualify,  the  appellant  was,  in  pursuance  of 
the  provisions  of  the  statute,  appointed  assignee  and  qual- 
ified and  entered  upon  the  discharge  of  his  duties  as  such. 
As  a  part  of  the  assets  of  the  estate  he  collected  certain 
moneys  due  upon  a  lease,  which  before  the  execution  of 
the  deed  of  assignment  had  been  made  by  said  Christian 
Thygesen  to  one  Brown  and  one  Carter.  Thereafter  said 
Christian  Thygesen  and  Karen  M.  Thygesen,  his  wife, 
filed  their  petition  in  the  superior  court  in  the  assignment 
proceeding,  and  prayed  that  the  assignee  should  be  re- 
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quired  to  account  for  and  pay  over  to  them  the  money  so 
collected.  The  superior  court  made  an  order  granting  the 
prayer  of  the  petition,  from  which  this  appeal  has  been 
prosecuted. 

Appellant  relies  upon  several  propositions  as  furnishing 
reasons  for  the  reversal  of  the  order,  the  first  and  most  im- 
portant one  beifig  that  the  deed  of  the  insolvent  debtor, 
although  his  wife  did  not  join  in  the  execution  thereof, 
was  effectual  to  convey  to  his  assignee  in  trust,  pursuant 
to  the  act  above  cited,  the  community  real  estate  for  the 
payment  of  the  community  debts.  If  this  contention  of 
the  appellant  is  sustained  the  result  will  be  a  reversal  of 
the  order;  for  it  is  conceded  that  the  real  estate,  for  the 
use  of  which  the  rent  was  paid,  was  community  property; 
and  it  is  also  conceded  that  the  debts  which  have  been 
proved  in  the  insolvency  proceeding  were  those  of  the  cowr 
munity.  If  the  deed  of  assignment  executed  by  the  hus- 
band alone  is  to  be  construed  as  a  conveyance  of  the 
property  therein  described  to  the  assignee  named  therein, 
for  the  purpose  of  having  it  applied  to  the  payment  of  his 
debts,  it  is  clear  that  it  cannot  have  force  so  far  as  the 
community  property  is  concerned.  In  other  words,  if  the 
assignment  therein  made  is  to  be  treated  simply  as  a  con- 
veyance at  common  law,  and  the  provisions  of  oiTr  statute 
applied  thereto  in  aid  of  the  common  law  assignment 
thereby  created,  the  property  of  the  community  could  not 
be  conveyed  thereby.  The  effect  of  deeds  of  assignment 
under  this  statute  has  been  already  determined  by  this 
court. 

In  Traders  Bank  v.  Van  Wagenm^  2  Wash.  172  (26  Pac. 
253),  we  held  that  the  former  law  upon  the  subject  was  one 
providing  for  the  application  of  all  the  insolvent's  estate  to 
the  payment  of  his  debts,  and  that  when  once  set  in  motion 
by  the  action  of  the  debtor,  it  passed  to  the  assignee  all  of 
his  property,  whether  set  out  in  the  schedules  or  not.    And 
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in  Mansjidd  v.  First  National  Bank^  5  Wash.  665  ( 32  Pac. 
789),  we  held  that  the  law  under  consideration  had  taken 
the  place  of  the  former  one,  and  that  proceedings  thereun- 
der were  for  a  like  purpose,  and  that  the  right  to  all  of  the 
property  of  the  debtor  passed  to  the  assignee  or  to  the 
court  in  which  the  proceedings  were  instituted,  for  the  ben- 
efit of  the  creditors,  regardless  of  the  question  as  to  whether 
or  not  all  of  such  property  was  set  out  in  the  deed. 

It  is,  therefore,  unnecessary  for  us  to  further  consider 
the  question  as  to  the  nature  of  the  proceeding  under 
the  insolvency  act  in  question.  It  is  now  the  settled  law 
of  the  state  that  it  is  but  one  of  the  means  by  which  an 
insolvent  debtor  may  surrender  to  the  court  all  of  his 
property  for  the  purpose  of  having  it  applied  to  the  pay- 
ment of  his  debts.  This  being  so,  the  important  question 
is  presented  for  our  decision  as  to  whether  or  not  the  hus- 
band can  alone  put  in  motion  the  machinery  of  the  act  for 
the  benefit  of  the  community,  and  for  the  purpose  of  pay- 
ing its  debts. 

In  the  case  of  the  Oregon  Improvement  Company  v.  Sag- 
meister,  4  Wash.  710  (30  Pac.  1068),  we  held  that  a  judg- 
ment against  the  husband  for  a  liability  incurred  in  the 
prosecution  of  his  ordinary  business  was  pi^ma  facie  one 
which  Wbuld  bind  the  community,  and  that  community 
property  might  be  sold  in  satisfaction  thei'eof.  See,  also, 
Calhoun  V.  Leary,  <i  Wash.  17  (32  Pac.  1070);  Ahhott  v, 
Wetherby,  6  Wash.  507  (33  Pac.  1070). 

From  what  was  said  in  these  cases  it  appears  that  the 
only  question  which  was  open  for  investigation  by  the  wife 
was  as  to  the  character  of  the  indebtedness.  Though  it 
was  primxi  faeie  that  of  the  community,  she  could,  before 
or  after  judgment,  overcome  the  presumption  by  showing 
affirmatively  that  it  was  not  the  debt  of  the  community; 
and  this  was  all  she  could  do  to  protect  the  community 
property.     If  she  could  not  show  that  the  debt  was  not  a 


458  THYGESEN  v.  NEUFELDER. 

Opinion  of  the  Court— Horr,  J.  [9  Wash. 

community  one,  she  could  in  no  manner  resist  the  enf  orce- 
ment  of  the  process  of  the  court  against  the  commanity 
property  in  satisfaction  of  the  judgment  rendered  thereon. 

From  which  it  will  follow  that  in  a  case  like  the  one  at 
bar  each  of  the  several  creditors  could  have  prosecuted  his 
claim  to  judgment  against  the  husband  alone,  and  bad  sat- 
isfaction thereof  by  levy  and  sale  of  the  community  prop- 
erty. Not  only  would  the  creditors  have  had  this  rights 
but  the  husband,  for  the  purpose  of  saving  expense,  could 
have  gone  into  court  and  confessed  judgment  upon  each 
of  the  claims,  with  the  same  effect.  The  only  difference 
between  a  judgment  by  confession  and  one  in  a  regularly 
prosecuted  action  would  have  been  as  to  the  question  of 
good  faith  on  the  part  of  the  husband  and  the  creditor; 
and,  it  having  been  established,  such  judgment  could  be 
enforced  against  the  community  property  the  same  as  any 
other. 

It  follows  that  the  interest  of  the  wife  in  the  community 
property  is  contingent  upon  the  state  of  the  affairs  of  the 
community  as  conducted  by  the  husband.  This  being  so<. 
and  it  being  within  the  power  of  the  creditors,  without  any 
act  on  the  part  of  the  wife  either  negative  or  aflSrmative, 
to  subject  the  property  of  the  community  to  the  debts  in- 
curred by  the  husband  in  the  prosecution  of  its  business, 
we  see  no  reason  why  he  should  not  be  allowed  to  save  the 
expense  incident  to  the  prosecution  x)f  the  several  claims  of 
the  creditors,  and  at  the  same  time  do  justice  between 
them,  by  voluntarily  placing  all  the  property  of  the  com- 
munity in  the  custody  of  the  court  for  the  benefit  of  such 
creditors.  Of  course  his  action  in  this  behalf  would  l>e 
open  to  attack  by  the  wife,  if  not  in  good  faith,  and  it 
would  also  always  be  open  to  her  to  see  that  the  commun- 
ity property  was  not  applied  to  the  payment  of  other  than 
community  debts.  And  with  these  rights  reserved  to  her, 
it  would  seem  that  her  interests  and  those  of  the  commu- 
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nity  and  of  the  public  would  be  best  subserved  by  the  right 
to  thus  apply  the  community  property  to  the  payment  of 
these  debts  being  recognized  in  the  husband. 

But  it  is  contended  on  the  part  of  the  respondent,  that 
to  give  to  the  deed  of  the  husband  alone  any  force  what- 
ever, is  in  violation  of  our  statute  (Gen.  Stat.,  §1400), 
which  provides  that  no  conveyance  or  incumbrance  of  the 
community  real  estate  shall  be  valid  unless  the  husband 
and  wife  join  in  the  making  thereof.  If  this  deed  comes 
within  the  inhibitions  of  this  statute,  it  is  undoubtedly  void. 
But  in  our  opinion  it  does  not.  As  above  suggested,  we 
think  that  it  is  not  a  deed  or  an  incumbrance  of  the  prop- 
erty in  the  ordinary  sense.  On  the  contrary,  it  is  but  a 
surrender  of  the  same  into  the  custody  of  the  court  for  the 
purpose  of  having  it  applied  as  the  law  requires  it  to  be; 
and  if  there  is  any  surplus  remaining,  it  would  be  returned 
to  the  community.  The  paper  executed  by  the  husband 
should  therefore  be  considered  not  as  a  conveyance  but  as 
one  of  the  methods  by  which  the  property  may  be  sub- 
jected to  the  community  debts,  and  that  it  being  in  the 
power  of  the  husband  to  contract  such  debts  in  the  prose- 
cution of  the  business  of  the  community,  it  is  within  his 
power  to  set  on  foot  the  machinery  of  the  law  by  which  its 
proi)erty  may  be  applied  to  their  payment. 

The  title  to  the  community  real  estate  passed  to  the  ap- 
pellant as  assignee  in  the  insolvency  proceeding,  and  he 
rightfully  collected  the  rent  as  a  part  of  the  assets  of  the 
estate. 

The  order  will  be  reversed,  and  the  cause  remanded  with 
instimctions  to  dismiss  the  petition  of  the  respondents. 

Dunbar,  C.  J. ,  and  Stiles  and  Anders,  J  J. ,  concur. 

Scott,  J.,  dissents. 
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[No.  1213.    Decided  Augrust  6, 18M.] 

Mary  B.  Potwin,  Respondent^  v.  F.  A.  Blasher  et  a/., 
9  4UQ  Appellants. 

M    188 

9    400/  FORECLOSURE    OF    MORTGAGE    SECURING    PURCHASE    MONEY  — DB- 

FENSES— BREACH     OF     COVENANT     OF    SEIZIN  — COSTS  —  ATTOR- 
NEY'S FEES  —  TRLAL  —  FINDINGS  OP  FACT. 

Id  an  action  to  foreclose  a  purchase  money  mortgage,  given  for 
land  which  the  grantor  covenanted  to  own  in  fee  simple,  but  to 
which  he  had  neither  the  legal  nor  the  equitable  title,  the  mortgagor 
may  set  off  his  expenses  and  outlay  in  defending  and  compromis- 
ing a  suit  in  ejectment  in  which  the  plaintiff  has  shown  a  good 
cause  of  action,  as  a  constructive  eviction  is  thereby  established. 

Where  costs  in  an  action  depend  on  facts  not  ascertained  from 
the  record  of  the  case,  the  cost  bill  should  itemize  the  charge. 

Costs  on  execution,  being  accruing  costs  which  the  sheriff  adds 
as  they  are  made,  have  no  place  in  a  cost  bill. 

A  note  and  mortgage  securing  the  same  constitute  but  one  trans- 
action, and  where  the  mortgage  provides  for  an  attorney's  fee  equal 
to  five  per  cent,  of  the  amount  due,  it  is  error  to  allow  a  fee  in  ex- 
cess of  such  percentage,  although  the  note  itself  may  provide  that, 
in  case  of  suit  thereon,  the  maker  would  pay  "such  sum  as  the 
court  may  adjudge  reasonable  as  attorney's  fees." 

The  findings  of  fact  made  by  the  court  upon  the  trial  of  a  cause. 
either  legal  or  equitable,  should  coverall  the  issues,  and  not  merely 
such  as  may  be  sufficient  to  support  the  judgment. 

Appeal  from  Superior  Cowrt^  King  County. 

Parsons^  Corell  dk  Parsons^  for  appellants. 
Ira  A.  Town^  and  ir  ir  Likens^  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  sheriff  of  King  county,  on  the  19th  day 
of  April,  1888,  executed  a  tax  deed  of  certain  lands  to 
John  Murray,  reciting  in  the  deed  that  he  had  sold  the 
land  4p^*il  ^^^  1881.  This  deed  was  void  on  its  face,  hav- 
ing  been  executed  three  days  before  the  time  allowed  for 
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redemption.  Murray  quitclaimed  the  land  to  Fountain 
O.  Chezum  March  12,  1886,  and  he  sold  it  (reserving  two 
acres)  to  appellant  Blasher,  June  18, 1889,  covenanting  for 
a  fee  simple  title  and  warranting  against  incumbrances. 
Blasher  and  wife  executed  a  purchase  money  mortgage  to 
Chezum  for  $10,500,  and  this  action  was  brought  by  re- 
spondent, claiming  to  be  the  assignee  of  the  mortgage  and 
unpaid  notes,  to  foreclose  the  lien. 

A  purported  quitclaim  deed  from  John  Moore,  the  owner, 
of  date  January  8,  1890,  was  immaterial,  as  it  was  con- 
ceded to  have  been  a  forgery,  Moore,  the  grantor,  having 
been  for  many  years  an  inmate  of  the  insane  asylum  and 
another  person  having  executed  it.  The  respondent,  al- 
though showing  the  legal  title  enabling  her  to  sell,  was 
not  a  purchaser  for  value  and  was  chargeable  with  all  de- 
fenses maintainable  against  Chezum.  The  tax  deed  being 
void,  and  not  having  been  supported  by  the  limitation  law 
of  1881  (  Wardv.  Uuggina,  7  Wash.  617,  32  Pac.  740;  Boer 
V.  Choir,  7  Wash.  631,  32  Pac.  776),  the  title  wholly 
failed.  But  appellants  had  taken  and  retained  possession, 
and  this  fact  is  respondent's  justification  of  the  judgment 
entered  in  the  lower  court. 

There  were  other  material  facts,  however,  which  must  be 
stated.  In  November,  1890,  the  guardian  of  John  Moore 
commenced  an  action  of  ejectment  against  Chezum  and  pur- 
chasers through  him.  Chezum  was  notified  to  defend  the 
action  and  promised  to  do  so,  but  defended  only  as  to  his 
own  two  acres.  The  other  defendants  thereupon  procured 
their  own  counsel  and  filed  their  answers.  The  common 
defense  was  the  tax  deed,  based  on  the  three-year  statute  of 
limitations.  An  error  seems  to  have  existed  in  the  mind 
of  all  parties  to  the  effect  that  the  sale  for  taxes  had  taken 
place  March  22,  instead  of  April  22,  1881,  which  would 
have  made  the  deed  good  on  that  point.  The  guardian,  in 
his  reply,  denied  all  the  allegations  in  regard  to  the  tax 
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deed,  and  sought  to  avoid  the  bar  of  the  statute  by  plead- 
ing the  insanity  of  his  ward.  Notwithstanding  the  denials 
a  demurrer  was  sustained  to  the  reply,  and  the  gaardian 
was  left  with  the  right  to  appeal  only.  Upon  this  the  par- 
ties entered  into  a  compromise,  under  leave  of  the  probate 
department  of  the  superior  court,  whereby  the  guardian 
agreed  to  accept  $2,000  for  a  conveyance  of  the  interest 
of  Moore^s  estate  in  the  land  held  by  the  appellants — 
two-thirds  of  the  whole.  Chezum  procui'ed  a  like  com- 
promise covering  his  two  acres,  and  took  a  decree  of  the 
court  quieting  his  title.  This  decree  purported  to  cover 
the  whole  tract,  but  it  did  not  have  that  effect,  as  his  an- 
swer was  a  specific  defense  as  to  his  two  acres  only. 

Fifteen  thousand  dollars  was  the  price  paid  Chezum  for 
the  land,  and  the  compromise  made  was  an  eminently  pru- 
dent one  for  his  grantees.  The  tax  deed  was  void  and  the 
fact  of  the  true  date  of  the  sale  must  have  come  out  on  a 
trial  of  the  cause.  The  allegation  of  a  false  date  in  the 
answers  was  all  that  saved  them  from  failui*e  on  demurrer. 
The  action  of  the  court  in  sustaining  the  demurrer  to  the 
reply  was  certain  to  be  reversed  on  appeal,  since  it  con- 
tained a  general  and  full  denial  of  all  the  facts  alleged  con- 
cerning the  tax  deed.  Thus  the  defendants  had  nothing 
to  operate  in  favor  of  their  retaining  possession  of  any  of 
the  land  but  the  fact  that  the  guardian  was  without  means 
belonging  to  the  estate  to  prosecute  an  appeal.  Chezam 
was  bound,  under  the  warranties  of  his  deed,  to  siHX^ess- 
fully  defend  the  title  or  make  it  good.  He  refused  to  do 
either,  and  left  his  grantees  to  make  the  best  arrangement 
they  could.  Having  done  that  he  is  bound  to  reimburse 
them  what  they  paid  for  the  title  and  their  necessary  ex- 
penses in  the  litigation. 

The  only  question  is,  whether  this  outlay  of  the  appel- 
lants can  be  set  off  against  a  complaint  to  foi'eclose  the 
mortgage,  by  way  of  an  affirmative  defense.     The  cov- 
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enant  in  the  deed  was  that  the  grantor  was  the  owner  in 
fee  simple  of  the  premises.  This  was  a  covenant  of  seizin, 
and  was  broken  the  moment  it  was  made.  Neither  the 
legal  nor  the  equitable  title  was  in  the  grantor,  and  the 
possession  which  he  surrendered  had  nothing  to  support  it. 
There  was  no  actual  eviction,  but  the  suit  commenced  by 
the  guardian  was  a  constructive  one  which  compelled  ap- 
pellants to  pay  for  the  title  their  gi'antor  had  warranted. 

When  this  suit  was  commenced  the  liability  of  Chezum 
was  fixed  and  liquidated,  and  was  a  subsisting  cause  of 
action  against  him  in  favor  of  the  principal  defendants. 
Moreover,  it  arose  out  of  the  transaction  constituting  the 
foundation  of  the  plaintiff's  claim;  and  the  principal  action 
and  the  defense  both  arose  on  contract.  These  conditions 
brought  the  case  clearly  within  the  provisions  of  our  code. 
Code  Proc,  §§194-95;  ^yalher  v.  Wilson,  13  Wis.  584. 

It  would  be  a  strange  commentary  on  the  supposed  ad- 
vance made  by  the  adoption  of  the  modern  codes  contain- 
ing such  provisions  as  ours,  if  all  the  matters  of  difference 
between  a  vendor  and  a  purchaser  of  land,  which  have  been 
advanced  to  the  position  of  subsisting  causes  of  action, 
could  not  be  adjusted  in  one  suit  brought  to  recover  a  bal- 
ance of  purchase  money.  Under  any  system  we  think 
this  defense  could  be  made.  Hice  v.  Goddard,  14  Pick. 
293;  Jones,  Mortgages,  §  1504;  Wiltsie,  Foreclosure,  §  384. 

Where  there  has  been  no  fraud  and  no  eviction,  either 
actual  or  constructive,  the  rule  may  be  the  other  way, 
Peters  v.  Bowmcm,  98  U.  S.  56.  But  the  case  before  us  is 
not  of  that  kind,  and  the  appellants  will  not  have  the  rights 
guaranteed  them  by  the  law  if  they  are  compelled  to  sub- 
mit to  a  sale  without  deducting  their  just  set-off  against  the 
mortgage.  From  the  evidence  it  is  certain  that  appellants 
paid  $2,000  for  the  land,  under  the  compromise,  and  they 
are  entitled  to  credit  for  that  sum  upon  the  notes  as  of  the 
date  when  they  paid  it. 
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As  to  their  expenses,  they  are  entitled  to  a  similar  credit 
for  what  they  paid  as  the  reasonable  value  of  the  legal  ser- 
vices of  their  counsel  in  defense  of  the  guardian's  suit;  but 
that  should  not  include  the  prosecution  of  the  forger  of  the 
John  Moore  deed  or  the  appointment  of  a  guardian.  The 
evidence  upon  this  matter  is  indecisive,  and  we  refer  the 
cause  to  the  superior  court  to  hear  further  evidence  on  both 
sides,  and  determine  the  amount  proper  to  be  allowed,  not 
exceeding  $2, 000.  The  answer  was  framed  as  a  defense, 
not  as  a  counter-claim,  and  no  special  damages  were 
pleaded;  none  are  therefore  allowed. 

A  motion  was  made  to  retax  costs.  It  is  said  that  the 
first  four  items  covering  clerk's,  sheriff's  and  attorney's 
fees,  $56.65,  were  connected  with  the  erroneous  entry  of  a 
judgment  hy  default,  the  same  being  thereafter  set  aside 
by  stipulation.  The  cost  bill  does  not  show  these  facts, 
and  as  no  other  costs  for  like  matters  appear  to  be  included, 
they  will  stand,  except  the  attorney's  fee.  There  is  an 
item  of  $131.60  for  "copies  served  in  the  conduct  of  the 
action,  658  folios. ' '  The  record  does  not  support  any  such 
charge,  and  it  is  disallowed.  Where  under  any  statute  or 
rule  of  court  costs  of  this  kind,  which  depend  on  facts  not 
ascertainable  from  the  record  of  the  case,  the  cost  bill 
should  itemize  the  charge  so  that  the  opposing  party  may 
know  what  is  claimed. 

"Abstract  of  mortgaged  property,  $25,"  is  another  un- 
supported item.  The  abstracts  in  the  case  appear  to  have 
been  put  in  evidence  by  appellants. 

Costs  on  execution  have  no  place  in  the  cost  bill.  They 
are  accruing  costs  which  the  sheriff  adds  as  they  are  made. 
$26. 90  under  this  head  is  disallowed. 

The  notes  provided  that  if  suit  should  be  brought  upon 
them  the  maker  would  pay  "such  sum  as  the  court  may 
adjudge  reasonable  as  attorney's  fees."  The  mortgage 
had  it  that  "a  reasonable  attorney's  fee,  equal  to  five  per 


POTWIN  V.  BLASHER.  465 

Aug.  1894.]  Opinion  of  the  Court — Stiles,  J. 

cent,  of  the  amount  due,"  should  be  included  in  the  judg- 
ment. Upon  a  recovery  of  $6,093.35,  the  court  allowed 
an  attorney's  fee  of  $650.  The  statute  (Code  Proc,  §  823) 
allows  parties  to  contracts  to  make  their  own  agreements 
as  to  attorney's  fees ;  but,  in  the  absence  of  any  agreement, 
§  82^  regulates  the  matter.  There  was  an  agreement  in  this 
instance,  and  therefore  the  statutory  fee  of  fifteen  dollars  was 
improperly  in  the  cost  bill.  The  notes  and  mortgage  con- 
tituted  one  transaction,  and  the  effect  of  the  limitation  of 
five  per  cent  in  the  mortgage  was  a  construction  by  the  par- 
ties of  what  was  a  reasonable  maximum  ;  therefore,  the  al- 
lowance made  was  excessive,  as  it  exceeded  nine  per  cent, 
of  the  recovery. 

This  case  was  tried  in  May,  1893.  June  24th  findings  and 
conclusions  of  law  supporting  the  plaintiff's  case  were  filed, 
and  on  the  same  day  the  decree  was  entered.  At  this  time 
the  act  of  1893  governing  exceptions  in  all  cases  legal  or 
equitable,  was  in  force.  In  September  the  defendants  filed 
exceptions  to  the  findings  on  file,  and  requested  the  finding 
of  facts  which  had  been  established  by  the  evidence  and 
were  material  to  the  issues  raised  by  the  answer.  All  these 
the  court  refused.  Respondent  maintains  that  there  was 
no  error  because  there  were  findings  sufficient  to  support 
the  judgment 

While  the  act  of  1893  (p.  Ill)  did  not  expressly  make 
Code  Proc,  §  379,  which  directs  the  procedure  on  trials  by 
the  court,  applicable  to  equity  causes,  the  implication  is 
very  strong  that  it  should  be  so  applied.  If  so,  the  find- 
ings should  cover  all  the  issues,  and  not  merely  such  as 
may  be  sufficient  to  support  the  judgment. 

'^The  findings  should  consist  of  a  concise,  distinct, 
pointed  and  separate  statement  of  each  specific,  essential 
fact  established  by  the  evidence,  in  its  proper  order." 
Bidden  v.  Jordan,  28  Cal.  306. 

Judgments  reversed  for  want  of  sufficient  findings  on  is- 

30—9  WASH. 
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sues  made  by  answers:  Polhemus  v.  Carpenter^  42  Cal. 
875;  Roeding  v.  Perasao^  62  Cal.  615;  Walker  v,  Brem^ 
67  Cal.  599  (8Pac.  320). 

Precisely  the  same  statute  as  Code  Proc,  §379,  has  ex- 
isted in  California  for  many  years,  except  that,  under  an 
amendment,  findings  in  writing  are  now  required  only  after 
request.  Sec.  3  of  the  act  of  1893  (Laws,  p.  112),  plainly 
contemplates  that  findings  shall  be  filed  and  time  given  to 
except  thereto  before  a  judgment  is  entered  thereon,  after 
notice  of  the  filing,  if  it  occurs  in  the  absence  of  the  ex- 
cepting party;  and  courts  should  be  liberal  in  finding  facts 
material  to  the  issues  presented  by  the  losing  party,  since 
he  may  desire  to  appeal  upon  the  law  as  applied  to  such 
facts  alone,  and  will  thus  be  saved  the  necessity  of  a  state- 
ment containing  evidence,  and  much  consequent  expense. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 

Dunbar,  C.  J. ,  and  Anders,  Scott  and  Hoyt,  JJ.  ,  con- 
cur. 


[No8. 1235  and  1296.    Decided  August  6, 1894.] 

Town  of  Elma,  Appellant^  v.  John  J.  Carney  et  al.^ 

Respondents. 

Town  of  Elma,  Appellant^  v.   Walter  H.   Wood,  Re- 
spondent, 

MUNICIPAL  corporations  —  STREET  IMPROVEMENTS  — ACCEPTANCE 
OF  work  —  ORDINANCES  —  ASSESSMENTS. 

The  conclusion  of  a  town  council,  that  the  work  done  under  a 
contract  let  by  it  for  the  grading  of  a  street  has  been  properly  per- 
formed, cannot,  in  the  absence  of  bad  faith  or  palpable  mistake,  be 
set  aside  by  the  courts. 

The  fact  that  an  ordinance  of  a  town  of  the  fourth  class  ordering 
the  improvement  of  a  street  within  certain  limits,  recites  that  the 
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ordinance  is  enacted  in  conformity  with  a  previous  resolution  of 
expediency  passed  by  its  town  council,  when  in  reality  such  resolu- 
tion did  not  cover  the  improvement  proposed,  will  not  operate  to 
invalidate  the  ordinance,  as,  under  Gren.  Stat.,  §  678,  the  council  has 
power  and  authority  to  order  the  work  done,  and  no  law  requires 
the  passage  of  a  resolution  of  intention  to  grade  streets  in  munici- 
pal corporations  of  that  class. 

Under  Gen.  Stat.,  §  678,  providing  that  assessments  for  street  im- 
provements in  towns  shall  be  made  upon  the  lands  fronting  on  the 
street  improved,  ''in  proportion  to  the  benefits  upon  the  property 
to  be  benefited,  sufficient  to  cover  the  total  expense  of  the  work  to 
the  center  of  the  street  on  which  it  fronts,"  an  assessment  made 
upon  the  basis  of  the  number  of  lineal  feet  of  property  fronting  on 
the  proposed  improvement  is  invalid,  and  will  create  no  lien  in 
favor  of  the  town  for  the  cost  of  the  improvement. 

Appeal  from  Superior  Courts  CheTuiLis  County , 

Austin  E,  Oriffiths^  for  appellant. 

George  D.  Schojield  (7^.  D.  Schofidd^  of  counsel)^  and 
R.  H.  George^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — These  actions  were  instituted  by  the  town 
of  Elma,  a  municipal  corporation  of  the  fourth  class,  for 
the  purpose  of  foreclosing  alleged  liens  upon  real  estate  of 
the  respondents,  for  grading  portions  of  Third  and  Fourth 
streets  in  that  town.  The  questions  involved  in  both  cases 
are  practically  the  same,  and  they  were  tried  together  in 
the  court  below  and  were  so  argued  and  submitted  in  this 
court,  though  separate  briefs  were  here  filed. 

The  complaints  set  forth  in  detail,  among  other  things, 
that  certain  resolutions  and  ordinances  were  duly  passed 
by  the  town  council,  authorizing  and  ordering  the  grading 
of  Third  street  and  Fourth  street,  in  said  town,  at  specified 
localities;  that  publication  of  notice  calling  for  bids  was 
duly  made  and  a  contract  let  for  the  same  to  the  lowest 
bidder;  that  said  streets  were  duly  graded  under  and  in 
accordance  with  said  contract;  that  the  work  was  accepted 
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by  the  council;  that  under  and  by  virtue  of  an  ordinance  (No. 
34)  of  said  town  an  assessment  was  duly  made,  levied  and 
equalized  upon  each  of  the  lots  of  the  respondents  equal  to 
the  amount  of  the  benefit  derived  by  each  of  said  lots,  re- 
spectively, from  said  improvement,  and  sufficient  to  pay  the 
cost  of  said  grading  in  front  of  said  lots  to  the  center  of  the 
street,  and  that  said  assessments  became  due  and  were  de- 
linquent on  June  1,  1891.  The  answers  admitted  the  due 
incorporation  of  plaintiff  and  that  the  premises  described 
in  the  complaints  were  situated  as  therein  alleged,  but  de- 
nied generally  the  remaining  allegations  of  the  complaint 
In  the  Carney  case  the  defendants  also  denied  ownership 
of  certain  of  the  premises  described  in  the  complaint.  It 
was  affirmatively  alleged,  .in  both  answers,  in  substance, 
that  the  plaintiff  caused  said  streets  to  be  graded  without 
letting  any  contract  therefor  and  without  due  authority  of 
law,  and  thereafter,  and  prior  to  the  commencement  of  this 
suit,  accepted  the  same  as  fully  completed,  but  that  said 
work  was  wholly  incomplete  and  was  not  done  in  accord- 
ance with  any  contract,  plan  or  specification,  and  that 
neither  of  said  streets  was  graded  so  as  to  conform  to  the 
established  grades  on  said  streets.  In  the  replies  certain 
facts  were  pleaded  as  matters  in  estoppel. 

At  the  trial  the  plaintiff  introduced  in  evidence  an  assess- 
ment roll  and  rested.  The  defendants  moved  for  a  non- 
suit, which  was  denied,  and  they  then  introduced  the 
entire  record  of  the  proceedings  of  the  council  of  Elma 
concerning  the  alleged  improvements,  and  also  oral  testi- 
mony, over  the  objection  of  plaintiff,  in  support  of  the 
allegations  of  the  answer  above  set  forth. 

After  the  testimony  was  all  in,  the  court,  without  making 
any  findings  of  fact  or  conclusions  of  law,  dismissed  the 
complaints  in  both  actions,  for  the  reason,  as  stated  by  the 
learned  trial  judge  in  his  written  opinion,  which  is  inserted 
in  the  record,  that  the  work  had  not  been  done  in  aooord- 
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ance  with  the  plans  and  specifications  adopted  for  the 
grades,  and  that  the  defect  in  the  improvement  resulted 
directly  to  the  injury  of  the  defendants.  Counsel  for  the 
appellant  insists  that  this  ruling  of  the  court  was  erroneous 
and  that  the  judgment,  upon  the  grounds  stated  in  the 
court's  opinion,  is  not  supported  either  by  the  law  or  the 
facts  disclosed  by  the  record,  and  we  feel  constrained  to 
agree  with  him.  The  record  of  the  proceedings  of  the 
town  council  shows  that  the  contract  for  the  grading  of 
these  streets  was  let  to  the  lowest  bidder,  and  that  the  work 
was  accepted  by  the  council  as  satisfactory  and  in  accord- 
ance with  the  agreement.  That  action  of  the  council  was, 
in  the  absence  of  bad  faith  or  palpable  mistake,  conclusive 
upon  the  defendants.  Elliott,  Roads  and  Streets,  p.  416; 
Cooley,  Taxation  (2d  ed.),  671. 

It  was  the  province  and  duty  of  the  council  to  determine 
whether  the  work  was  properly  performed,  and  their  con- 
clusion, under  the  circumstances,  cannot  be  set  aside  by 
this  court.  And,  besides,  we  think  the  proofs  show  that 
the  contractors  did  perform  the  work  substantially  in  ac- 
cordance with  the  terms  of  the  contract.  There  was  noth- 
ing in  their  agreement  requiring  them  to  do  more  than 
grade  the  streets  according  to  the  profiles  and  specifications 
prepared  by  the  town  engineer.  Nothing  was  said  in  the 
specifications  as  to  sidewalk  benches,  but  it  was  therein 
specified  that  the  grading  should  be  done  in  accordance 
with  the  directions  and  to  the  entire  satisfaction  of  the 
council.  The  specifications,  among  other  things,  required 
the  foot  of  dumps  in  fills  to  be  kept,  as  a  rule,  inside  the 
street  line,  but  the  work  was  to  be  done  according  to  the 
directions  of  the  council.  The  dump  evidently  could  not 
be  kept  within  street  lines  where  it  was  necessary  to  fill  in 
from  three  to  six  feet  of  earth  in  order  to  make  ''sidewalk 
benches,"  without,  at  the  same  time,  making  retaining 
walls,  or  bulwarks,  to  support  the  earth.     Neither  the  con- 
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tractors  nor  the  council  undertook  to  do  anything  of  that 
kind.  The  contract,  as  we  have  said,  was  for  grading  the 
streets  and  nothing  else,  and  in  such  cases  the  word  ^^ street'' 
is  generally  understood  to  mean  the  traveled  way  between 
sidewalks,  and  such  was  the  understanding  of  the  council 
and  the  contractors  in  these  instances.  See  Elliott,  Roads 
and  Streets,  p.  17. 

The  council  never  directed  any  sidewalk  benches  to  be 
made  in  fills,  under  the  contract,  which  we  must  presume 
they  would  have  done  if  they  had  deemed  it  a  part  of  the 
agreement. 

It  is  contended  by  the  learned  counsel  for  the  respond- 
ents that  even  if  the  court  committed  error  in  dismissing 
these   actions,  the  judgments  should  nevertheless  be  af- 
firmed.    The  point  is  made  in  support  of  this  contention 
that  the  council  never  acquired  jurisdiction  of  the  work 
that  was  done,  and  that  the  alleged  assessment  was  void. 
It  appears  that  the  council,  some  time  prior  to  the  com- 
mencement of  the  improvements  in  controversy,  passed 
certain  resolutions  declaring  it  expedient  to  improve  Third 
street  by  grading  the  same  from  Railroad  avenue  to  f^toD 
street,  and  Fourth  street  by  grading  and  sidewalking  the 
same  from  Anderson  to  Waldrip  street.     Neither  of  these 
resolutions  included  the  property  of  the  respondents  now 
in  question.     On  August  21,  1890,  however,  the  council 
passed  a  special  ordinance  wherein    and  whereby  Third 
street  was  ordered  graded  from  Railroad  avenue  to  Green- 
wood avenue,  and  establishing  all  lots  and  parts  of  lots 
and  blocks  abutting  on  said  street  between  said  points  to 
the  full  depth  thereof  as  an  assessment  district  and  liable 
for  the  cost  of  grading  said  street.     On  the  same  day  a 
similar  ordinance  was  passed,  ordering  Fourth  street  to  be 
graded  from  Anderson  street  to  Greenwood  avenue.     The 
districts  mentioned  in  these  ordinances  included  the  prem- 
ises of  the  respondents,  and  the  ordinances  themselves  re- 
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cite  that  the  orders  therein  set  forth  were  in  accordance 
with  the  previous  resolutions  above  mentioned,  and  which 
in  fact  did  not  include  the  property  in  controversy.  But 
we  do  not  think  the  ordinances  ought  to  be  deemed  invalid 
on  account  of  that  recital.  Neither  the  statute,  which  is 
the  charter  of  the  town,  nor  the  general  ordinance  in  rela- 
tion to  street  improvements,  requires  any  resolution  of  in- 
tention to  grade  streets  to  be  passed.  The  statute  (§678, 
Gen.  Stat.)  authorized  and  empowered  the  council  to  order 
the  work  to  be  done.  This  was  done  by  the  special  ordi- 
nances which  we  have  mentioned,  and  we  are,  therefore,  of 
the  opinion  that  the  council  had  jurisdiction  of  the  work 
notwithstanding  the  discrepancy  between  the  resolutions 
of  expediency  and  the  subsequent  ordinances. 

The  statute  above  referred  to  provides  that,  '*  whenever 
any  expenses  or  costs  of  work  shall  have  been  assessed  on 
any  lands,  the  amount  of  said  expenses  shall  become  a  lien 
upon  said  lands,  which  shall  take  precedence  of  all  other 
liens,  and  which  may  be  foreclosed  in  accordance  with  the 
provisions  of  the  Code  of  Procedure. ' '  The  vital  question, 
therefore,  in  these  cases  is,  was  the  land  of  the  respondents 
assessed;  that  is,  legally  assessed? 

It  was  said  by  this  court  in  Town  of  Elma  v,  Carney^ 
4  Wash.  418  (30  Pac.  732),  referring  to  this  statute,  that 
the  production  of  an  assessment  roll  or  list  would  prima 
facie  entitle  the  town  to  a  decree,  unless  the  defense  should 
establish  such  a  failure  of  conditions  precedent  to  a  lawful 
assessment  as  would,  in  equity,  require  the  court  to  find 
that  there  had  been  no  assessment  at  all.  But  it  was  not 
meant  by  what  was  there  said  to  announce,  as  a  legal  prop- 
osition, that  anything  which  the  council  might  accept  as  an 
assessment  would  in  fact  be  deemed  such  in  equity.  Nor 
did  the  court  intend  to  say,  or  to  intimate,  that  an  assess- 
ment for  street  improvements  could  be  lawfully  made  in  a 
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different  mode  from  that  prescribed  by  the  statute,  for  we 
believe  the  law  to  be  otherwise. 

The  power  to  grade  streets  and  to  assess  the  cost  theiieof 
against  abutting  property  is  derived  solely  from  the  statute. 
And,  in  this  state,  the  legislature  has  seen  fit  to  provide 
that  such  assessments  shall  be  made  upon  the  lands  fronting 
on  the  street  improved  ^'in  proportion  to  the  benefits  upon 
the  property  to  be  benefited,  sufficient  to  cover  the  total 
expense  of  the  work  to  the  center  of  the  street  on  which 
it  fronts."     (Gen.  Stat.  §678.)     Although  this  statute  is 
mandatory,  it  seems  not  to  have  been  followed  in  these 
cases.     There  is  no  certificate  of  the  assessor  or  council 
attached  to  the  alleged  assessment  roll,  which  is  made  a 
part  of  the  record,  stating  how  the  assessment  was  made, 
and  the  roll  itself  shows  on  its  face  that  the  lots  therein 
described  were  assessed  according  to  frontage.     That  alone 
would  not  be  conclusive  against  the  validity  of  the  assess- 
ment, for  it  might  be  possible  for  property  to  be  really 
benefited  in  proportion  to  its  extent  along  the  street     But 
it  will  not  do,  under  our  statute,  to  make  the  number  of 
lineal  feet  of  lots  along  a  street  the  basis  of  the  assessment, 
and  assume,  without  inspection  or  examination,  that  the 
property  to  be  assessed  is  benefited  in  proportion  to  its 
frontage.     Benefits  can  only  be  ascertained  by  the  exercise 
of  judgment  on  the  part  of  the  assessing  officer,  or  body, 
and  the  result  contemplated  by  law  can  only  be  reached  by 
taking  into  consideration  the  condition  in  which  the  prop- 
erty will  be  left  by  the  proposed  improvement  and  how  it 
will  thereby  be  affected.     This  was  not  done  in  these  cases. 
The  assessor,  according  to  his  own  testimony,  based  his  as- 
sessment upon  the  number  of  front  feet  of  the  respective 
lots,  which  he  ascertained  from  a  map  of  the  town.     He 
did  not  even  undertake  to  determine,  as  a  matter  of  fact, 
how  much  any  particular  lot  would  be  benefited  by  the 
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improvement,  but  simply  assumed  that  all  the  lots  would  be 
equally  benefited  in  proportion  to  size.  This  was  not  a 
mere  error  of  judgment,  for  no  judgment  was  exercised  at 
all.  It  therefore  follows  that  the  lands  of  the  respondents 
were  not  legally  assessed.  And  that  being  so,  no  lien  was 
created  thereon  in  favor  of  the  town,  and  the  foreclosure 
proceedings  should  have  been  dismissed  for  that  reason. 
The  appellant,  however,  is  not  precluded  by  our  ruling 
from  having  a  proper  assessment  levied  under  the  act  of 
March  9,  1893  (Laws,  p.  226). 

Being  of  the  opinion  that  the  assessment  was  void,  it  is 
not  deemed  necessary  to  determine  other  questions  discussed 
in  the  briefs  of  counsel. 

The  judgments  are  affirmed. 

Dunbar,  C.  J. ,  and  Stiles  and  Scott,  J  J. ,  concur. 
HorT,  J.,  dissents. 


[  No.  1238.    Decided  August  6, 1894.] 

Daniel  Marx  et  al, ,  Respondents^  v.  W.  S.  Parker  et  aZ. , 

Appellants, 
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GARNISHMENT— PARTIES  —  INTERVENTION  — LIABILITY'  OF   FUNDS 

HELD  BY  PUBLIC  OFFICER. 

Where  a  bank  summoQed  as  garnishee  sets  up  in  its  answer  that 
it  has  money  deposited  by  the  judgment  defendant,  but  that  such 
money  has  been  collected  and  deposited  by  such  defendant  as  city 
marshal  of  a  city,  and  that  all  sums  held  in  the  defendant's  name 
by  the  garnishee  in  fact  belong  to  the  city,  it  is  error  for  the  court, 
of  its  own  motion,  to  require  the  city  to  appear  in  the  action  as  an 
intervenor. 

Where  funds  deposited  by  a  public  officer  in  bank  in  his  individ- 
ual name  belong,  in  equity,  to  the  municipal  corporation  of  which 
he  is  an  officer,  such  funds  cannot  be  garnished  at  the  suit  of  his  in- 
dividual creditors. 

The  fact  that  a  custodian  of  city  funds  is  required  by  law  to  give 
a  bond  for  the  proper  disposition  of  the  moneys  coming  to  his  hands 
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does  not  thereby  constitute  him  a  mere  debtor  to  the  city  for  such 
moneys,  but  he  occupies  the  position  of  a  bailee,  subject  to  special 
obligations;  and  such  funds,  when  deposited  by  him  in  bank,  are 
not  subject  to  garnishment  at  the  suit  of  his  judgment  creditors. 

Appeal  froTTi  Superior  Court ^  Whatcoin  County. 

Albert  Slwrtnan^  and  Kerr  <b  McCard^  for  appellants. 
Alexcmder  <&  Alexander^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  Marx  &  Jorgenson  having  obtained  a  judg- 
ment for  money  against  W.  S.  Parker,  summoned  the 
First  National  Bank  of  Fairhaven  as  a  garnishee.  The 
bank  answered  that  it  had  an  account  with  Parker  as  a  de- 
positor, wherein  he  was  credited  with  $845.14;  but  it 
alleged  that  the  money  deposited  was  money  of  the  city  of 
Fairhaven  which  Parker,  as  marshal  of  that  city,  had  col- 
lected in  his  official  capacity,  and  this  fact,  at  the  hearing, 
it  established  to  a  moral  certainty.  The  account  was  kept 
in  the  individual  name  of  Parker,  but  it  was  understood 
that  none  but  city  money  would  be  deposited  in  that  ac- 
count, and  that  none  but  checks  in  favor  of  the  city  treas- 
urer would  be  drawn  against  it.  Still,  it  was  in  no  sense 
a  special  deposit,  but  the  money  was  used  by  the  bank  for 
its  own  purposes,  with  the  understanding  that  it  would  be 
required  at  the  expiration  of  each  month,  when  the  statute 
required  the  marshal  to  settle  with  the  treasurer.  Gen. 
Stat.,  §666. 

It  was  error  for  the  court,  of  its  own  motion,  to  require 
the  city  of  Fairhaven  to  appear  as  an  intervenor.  It  would 
have  neither  gained  nor  lost  by  the  result  of  the  proceed- 
ing.   Horn  v.  Volcano  Water  Co.j  13  Cal.  62. 

It  was  a  proper  case  for  an  interpleader  on  the  motion 
of  the  bank  under  Code  Proc,  §162;  but  no  such  motion 
was  made.  Therefore  the  city  must  go  out  of  the  case,  in 
any  event. 
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The  disposition  of  this  case  depends  upon  the  settlement 
of  two  questions: 

1.  What  were  the  rights  of  respondents  as  plaintiffs  in 
the  garnishment  proceeding. 

2.  What  relation  did  Parker,  as  marshal,  bear  to  the 
city  of  Fairhaven  touching  the  money  collected  by  him 
and  deposited  with  the  bank. 

1.  It  is  a  general  rule  in  garnishment  that  the  plaintiff 
can  obtain  no  greater  beneficial  relief  against  the  garnishee 
than  the  judgment  debtor  would  be  entitled  to,  and  that  if 
the  debtor's  recovery  would  be  limited  to  a  mere  legal  title 
without  beneficial  interestor  right  of  enjoyment  in  himself 
the  proceeding  must  fail.  A  judgment  creditor  cannot 
have  his  debt  satisfied  out  of  property  held  in  trust  for  an- 
other, no  matter  how  completely  his  debtor  may  have  ex- 
ercised apparent  ownership  over  it,  unless  it  was  upon  the 
faith  of  such  ownership  that  the  credit  was  given.  Wade, 
Attachment,  §416;  Morrill  v.  Raymond^  28  Kan.  415; 
Farmers^  etc.^  Bank  v,  King^  57  Pa.  St.  202. 

Therefore,  if  the  deposit  in  the  bank  was,  in  equity,  the 
property  of  the  city,  although  it  stood  in  Parker's  name, 
respondents  had  no  right  to  a  judgment  against  the  gar- 
nishee. 

2.  The  respondents  present  several  propositions,  sup. 
ported  by  authority,  to  the  effect  that  a  custodian  of  pub- 
lic funds,  who  is  requii*ed  by  law  to  give  a  bond  for  the 
proper  disposition  of  the  moneys  coming  to  his  hands,  is 
not  a  mere  bailee,  but  is  a  debtor;  and  the  argument  is 
drawn  therefrom  that  the  money  which  he  receives  is  his, 
and  can  be  applied  to  the  payment  of  his  debts. 

The  general  rule  is  conceded  to  be  that  an  agent  can, 
under  no  circumstances,  so  deal  with  his  principal's  prop- 
erty or  money,  that  the  former  cannot,  as  against  him, 
follow  and  recover  it,  or  its  proceeds,  whatever  shape 
he  may  have  caused  it  to  take.     And  all  persons  into  whose 
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hands  the  principars  property,  or  its  proceeds,  may  oome, 
with  notice  of  its  character,  are  likewise  responsible  to  him 
in  a  proper  action.  National  Bank  v.  Insurance  Oo.^  104 
U.  S.  64;  Fanners  Bank  v.  King^  supra;  Van  Alen  t?. 
American  National  Bank^  62  N.  Y.  1;  Overseers  of  Poor 
V.  Bank^  2  Gratt.  644;  Meadowcroft  t>.  Agnew^  89  111.  472. 

Now,  a  collector  or  treasurer  of  a  municipal  corpora- 
tion, without  bond  and  without  statutory  obligations, 
would  at  common  law  be  a  mere  bailee,  and  the  rules  gov- 
erning bailments  would  apply  to  him  the  same  as  any 
other  agent.  But  it  is  universal  that  such  officers  are  re- 
quired to  give  bonds,  and  that  statutes  govern  their  liabil- 
ity, and  out  of  this  fact  have  grown  many  cases  which 
seem  at  first  glance  to  sustain  the  view  that  they  are 
debtors  and  not  bailees,  and  that  the  money  they  receive 
is  their  own. 

In  Inhabitants  of  Colerain  v.  BeU^  9  Mete.  (Mass.)  499, 
it  was  said: 

"The  specific  money  received  by  a  collector,  in  the  col- 
lection of  taxes,  is  his  money,  and  not  that  of  the  town.'' 

In  Inhabitants  of  Hancock  v.  Ha^zzard^  12  Cush.  112, 
the  court,  speaking  of  a  collector  of  taxes,  said: 

"His  obligation  is  not  regulated  by  the  law  of  bailments, 
and  the  cases  cited  to  that  eifect  are  not  applicable.  He 
is  a  debtor,  an  accountant." 

In  Egremont  v.  Benjamin^  125  Mass.  15,  concerning  a 
town  treasurer,  the  expression  was  used : 

"He  was  not  a  bailee  of  the  moneys  received,  but  an 
accountant." 

Halbert  v.  State^  22  Ind.  126,  declared  it  to  be  well  es- 
tablished that  a  public  officer  required  to  give  bond  for 
the  proper  payment  of  moneys  coming  into  his  hands 
officially,  is  not  a  mere  bailee  of  the  money.  Bock  t*. 
Stinger^  36  Ind.  346,  held  that  the  technical  legal  title  to 
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money  in  the  hands  of  a  township  trustee  was  in  himself, 
and  that  a  loan  of  such  money  did  not  constitute  an  illegal 
transaction ;  an<l  so,  in  Shelton  v.  Staie^  53  Ind.  331,  it 
was  ruled  that  there  could  be  no  recovery  against  a  county 
treasurer  for  interest  received  by  him  on  deposits  of  county 
funds  in  a  bank,  because  the  money  received  by  him  be- 
came his  own  money.  This  case  notes  the  absence  of  stat- 
utory provisions,  which  will  be  spoken  of  hereafter. 
Perley  v.  County  of  M%b8kegon^  32  Mich.  131,  contains  an 
elaborate  review  of  the  subject  in  an  action  for  money  had 
and  received  against  third  persons  alleged  to  have  received 
and  used  money  furnished  by  a  county  treasurer  out  of 
county  moneys  in  his  hands,  and  it  was  held  that  the  offi- 
cer was  not  a  bailee  merely,  and  that  the  action  brought 
would  not  lie ;  yet  the  opinion  strongly  intimates  that  an 
action  on  the  case  or  a  bill  in  equity  might  be  sustained. 
So  far  has  the  argument  drawn  from  these  cases  been 
carried  that  in  State  v.  Keim^  8  Neb.  63,  it  was  held  that 
the  state  could  not  recover  money  deposited  by  its  treas- 
urer in  a  bank,  on  the  ground  that  it  was  a  loan  of  money 
prohibited  by  statute,  and  not  the  result  of  a  conspiracy 
to  obtain  public  money ;  and  in  First  National  Bank  v. 
Oandy,  11  Neb.  431  (9  N.  W.  566),  a  judgment  creditor 
of  a  county  treasurer  was  awarded  judgment  against  a 
bank,  as  garnishee,  of  funds  deposited  with  it  by  the  officer 
as  treasurer.  The  statute  made  it  a  crime  for  the  treasurer 
to  loan  public  money,  and  the  bank  was  held  to  be  estopped 
to  set  up  the  fact  that  it  had  assisted  in  the  accomplish- 
ment of  the  forbidden  act. 

A  leading  case  on  this  subject  is  United  States  v.  Pres- 
cott^  3  How.  578,  where  it  was  said  in  an  action  on  the 
bond  of  a  receiver  of  public  moneys: 

^^This  is  not  a  case  of  bailment,  and,  consequently,  the 
law  of  bailment  does  not  apply  to  it.  The  liability  of  the 
defendant  arises  out  of  his  official  bond,  and  principles 
which  are  founded  upon  public  policy." 
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The  case  last  cited  was  followed  in  United  States  v,  Mor- 
gan^ 11  How.  154,  and  United  States  v.  Dashid^  4  Wall. 
182.  But  United  States  v.  Thomas,  15  Wall.  337,  cleared 
the  atmosphere  surrounding  the  point  in  discussion  to  a 
very  great  extent.  The  decision  in  that  case,  reviewiog 
the  former  federal  cases,  held  that  a  collector  of  the  gOT- 
emment  was  a  bailee,  but  that  the  policy  of  the  acts  of 
congress  had  exacted  from  him  a  more  strict  accountabil- 
ity than  the  common  law  imposed  upon  the  ordinary  bailee. 
The  opinion  refers  to  acts  of  congress  restricting  the  au- 
thority of  depositaries  of  public  moneys,  including  prohibi- 
tion against  depositing  in  banks  and  declaring  certain 
acts  to  constitute  a  crime.  It  finds  the  rule  to  be  nearly 
absolute  that  the  officer  is  responsible  for  government 
money;  but  it  proceeds: 

''Still  they  are  nothing  but  bailees.  To  call  them  any- 
thing else,  when  they  are  expressly  forbidden  to  touch  or 
use  the  public  money  except  as  directed,  would  be  an  abuse 
of  terms.  But  they  are  special  bailees,  subject  to  special 
obligations.  It  is  evident  that  the  ordinary  law  of  bail- 
ment cannot  be  invoked  to  determine  the  degree  of  their 
responsibility." 

It  seems  to  us  that  every  one  of  the  earlier  cases  cited, 
where  the  expression  was  used  that  such  and  such  an  officer 
was  not  a  bailee,  or  a  mere  bailee,  or  was  a  debtor,  must 
be  regarded  from  the  standpoint  of  the  court  and  the  par- 
ticular case.  They  wei*e  one  and  all  cases  where  suit  had 
been  brought  upon  the  bond  of  the  officer,  and  he  was  at- 
tempting to  excuse  his  default  because  he  had  lost  the 
money  by  robbery,  or  from  some  other  cause  over  which 
he  claimed  to  have  had  no  control.  But  in  every  such  case  it 
was  held  that  his  liability  was  absolute,  and  the  true  rea- 
son, under  United  States  v.  Thomas,  supra,  must  be,  not 
that  he  was  any  the  less  a  bailee,  but  that  the  statute  im. 
posed  upon  him  a  measure  of  duty  larger  than  that  found 
in  the  common  law.     If  the  courts  of  the  states  adhered  to 
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the  yiew  broadly  stated  in  36  Indiana,  that  the  money  in 
the  hands  of  the  county  treasurer  is  his  own  money,  how 
is  it  that  the  sole  case  which  is  cited  that  such  money  can 
be  applied  to  the  payment  of  his  individual  debts  is  found 
in  Nebraska?  Why  do  we  not  see  creditors  of  such  officers 
sending  the  sheriff  into  the  very  safe  of  the  county  treas- 
urer and  taking  therefrom  the  money  which  belongs  to  the 
treasurer  upon  execution  against  him?  Why  are  not  army 
paymasters  stopped  on  the  road  and  required,  by  supple- 
mentary proceedings,  to  pay  their  debts  out  of  the  money 
in  their  hands  for  the  payment  of  troops?  No  lawyer 
would  think  of  such  a  proceeding  for  one  moment,  because 
the  money  in  their  hands  belongs  to  the  public  and  not  to 
themselves;  and  if  the  money  in  the  hands  of  the  officer  is 
thus  exempt,  what  can  there  be  in  his  depositing  it  in  a 
bank,  or  loaning  it  to  an  individual,  which  changes  his 
ownership  of  it,  or  of  the  debt  created  by  his  deposit  or 
loan  ?  Any  principal  whose  agent  converts  or  deposits  or 
loans  his  money  can  continue  to  look  to  the  agent  and 
compel  re-payment  by  him  as  a  debtor;  but  he  is  not  bound 
to  do  so  when  the  person  receiving  it  has  knowledge  of  the 
relations  of  the  principal  and  agent.  Nor  is  there  anything 
in  the  fact  that  states  or  municipal  corporations  require 
bonds  which  increase  the  certainty  that  their  agents  will 
faithfully  account,  which  should  deprive  them  of  the  com- 
mon law  right  of  private  principals  in  similar  transactions. 
Again,  we  have,  in  this  state,  laws  which  are  fully  equiv- 
alent to  the  acts  of  congress  referred  to  so  restricting  the 
authority  of  federal  depositaries,  with  the  exception  that 
deposits  in  banks  are  not  expressly  forbidden;  for  section 
57  of  the  Penal  Code  makes  it  a  felony  for  any  officer  to 
use  any  portion  of  the  public  money  entrusted  to  him,  in 
any  manner  or  for  any  purpose  not  authorized  by  law, 
which  is  the  same  as  a  prohibition  against  using  it  except 
as  authorized  by  law.     Under  the  Nebraska  case  cited  it 
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was  held  thc^t  a  deposit  of  such  funds  in  a  bank  would  be 
a  breach  of  the  bond  of  the  officer  and  a  violation  of  a 
penal  statute  similar  to  ours.  This  may  be  correct,  but 
we  do  not  believe  it  to  be  logical  to  say  that  for  that  reason 
the  equitable  owner  of  the  fund  should  not  have  it,  or  that 
the  debtor  bank  should  be  estopped  to  defend  in  garnish- 
ment by  disclosing  such  owner.  The  liability  of  the  bank 
to  the  officer  is  a  chose  in  action  which,  although  the  naked 
legal  title  to  it  is  in  him,  really  belongs  to  his  principal. 
Some  complications  may  grow  out  of  this  doctrine,  as  they 
certainly  must  out  of  any  other ;  but  it  is  not  a  new  doc- 
trine at  all,  and  it  will  operate  as  well  in  practice  where  a 
municipal  corporation  is  the  principal  as  where  he  is  a 
private  individual  or  corporation.  See  Mechem,  Pub.  Off., 
§  922,  and  cases  cited. 

Although  garnishment  is  a  purely  statutory  proceeding, 
it  is  always  administered  upon  equitable  principles,  and 
upon  the  answer  of  the  bank  and  the  proofs,  we  hold  it 
not  to  be  liable  for  respondent's  judgment  against  Parker. 

Judgment  reversed,  and  cause  remanded  with  instruc- 
tions to  dismiss  the  garnishment  proceeding.  The  First 
National  Bank  of  Fairhaven  will  recover  costs  against  re- 
spondents, but  not  against  the  city  of  Fairhaven.  The  city 
of  Fairhaven  will  not  recover  costs. 

Dunbar,  C.  J. ,  and  Anders,  Scott  and  Hoyt,  JJ.  ,  con- 
cur. 
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John  Olson,  Respondent^  v.  William  H.  Veazie,  Ap-     4o  ^ij 

pellomt, 

JUDGMENT    AGAINST    PARTNERS — DESIGNATION    OF    PARTIES  —  AC- 
TION ON  JUDGMENT  —  INTEREST. 

A  judgment  in  which  the  parties,  against  whom  it  is  rendered, 
are  described  by  their  partnership  name  is  not  void  for  that  reason, 
when  the  action  has  been  waged  against  them  as  individuals  com- 
posing the  partnership,  and  the  parties  have  been  designated  by 
their  individual  names  in  the  pleadings  and  papers  in  the  case,  in- 
cluding the  caption  to  the  judgment  entry  itself. 

The  fact  that  a  joint  judgment  has  been  obtained  upon  a  joint 
and  several  claim  will  not  preclude  an  action  upon  the  judgment 
against  any  one  of  the  judgment  debtors. 

In  an  action  upon  a  judgment  of  a  court  of  another  state,  inter- 
est thereon  may  be  recovered,  although  the  judgment  itself  does 
not  by  its  terms  purport  to  bear  interest,  and  there  is  no  proof  of  a 
statute  of  such  state  authorizing  the  collection  of  interest  on  judg- 
ments rendered  in  that  state. 

Appeal  from  Svperior  Courts  Pierce  Gownty. 

Stevens^  Seymour  ds  Sharpstein^  for  appellant. 
M.  L,  Clifford^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — On  October  13, 1884,  the  respondent,  John 
Olson,  commenced  an  action  in  the  district  court  of  the  first 
judicial  district,  in  and  for  the  county  of  Washington  in  the 
State  of  Minnesota,  against  the  appellant.  Orange  Walker 
and  Samuel  Judd,  as  partners  doing  business  as  Walker, 
Judd  &  Veazie,  to  recover  the  amount  due  on  three  prom- 
issory notes  made  and  delivered  to  respondent  by  said  firm. 
On  January  8,  1886,  the  following  judgment  was  entered 
in  that  action:  ^'Itis  hereby  adjudged  that  the  plaintiff 
herein  recover  of  the  defendants.  Walker,  Judd  &  Veazie, 
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the  sum  of  three  thousand  three  hundred  fifty-five  and  ^W 
dollars  damages, ' '  etc.  This  judgment  was  never  paid,  and 
subsequent  to  its  rendition  the  appellant,  one  of  the  defend- 
ants therein,  removed  to  Pierce  county  in  this  state,  where 
this  action  was  instituted  against  him  to  recover  the  amount 
thereof  with  interest.  The  case  was  tried  by  a  jury,  and 
there  was  a  verdict  and  judgment  in  favor  of  the  plaintiff 
for  the  sum  of  $5,038.50,  and  the  defendant  appealed. 

The  first  error  assigned  by  the  appellant  as  a  ground 
for  reversal  of  the  judgment  appealed  from  is  that  the 
judgment  of  the  Minnesota  court,  upon  which  this  action 
was  based,  is  void,  for  the  reason  that  it  was  rendered 
against  a  firm,  as  an  entity,  and,  so  far  as  the  record  dis- 
closes, in  the  absence  of  any  statute  of  that  state  authoriz- 
ing such  a  judgment.  It  is  true,  as  claimed  by  appellant, 
that,  ^'in  the  absence  of  a  statute,  partners  can  neither  sue 
nor  be  sued  in  the  partnership  name.^'  2  Bates,  Partner- 
ship, §§1018,  1049,  1059.  But,  in  this  instance,  the  ac- 
tion was  not  waged  against  the  defendants  in  the  firm 
name.  They  were  sued  as  individuals  composing  a  part- 
nership and  as  joint  debtors,  and  were  designated  by  their 
individual  names  in  the  pleadings  and  papers  in  the  case, 
even  including  the  caption  to  the  judgment  entry  itself. 
Construing  this  judgment  by  the  entire  record,  we  think 
there  can  be  no  doubt  that  on  its  face  it  is  a  valid  judg- 
ment against  all  of  the  individuals  composing  the  firm  of 
Walker,  Judd  and  Veazie. 

In  his  valuable  treatise  on  the  law  of  judgments  (§50a), 
Mr.  Freeman  says : 

^^The  name  of  the  firm  may  be  given,  instead  of  the 
names  of  its  individual  members,  or  the  parties  may  be 
designated  generally  as  the  plaintiffs  or  the  defendants, 
provided  a  reference  to  the  caption,  or  to  the  pleadings, 
process,  and  proceedings  in  the  action,  makes  certain  the 
names  of  the  parties  thus  designated." 

See,  also,  1  Black,  Judgments,  §116;  BoUi/ng  v.  Speller^ 
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96  Ala.  269  (11  South.  300);  Eend/ry  v.  Orandall  (Ind.), 
30  N.  E.  789. 

It  is  also  urged  od  behalf  of  the  appellant  that  if  it  be 
true  that  the  action  in  the  Minnesota  court  was  an  action 
against  all  the  members  of  the  firm  of  Walker,  Judd  & 
Yeazie,  and  that  the  court  in  that  action  obtained  jurisdic- 
tion of  each  of  them,  still  this  action  cannot  be  maintained 
ligainst  this  appellant  for  the  reason  that  the  respondent, 
having  recovered  a  joint  judgment  upon  a  joint  and  several 
claim,  cannot  now  sue  the  parties  separately.  In  other 
words,  it  is  insisted  that  the  original  cause  of  action  is 
merged  in  the  judgment,  and  having  obtained  a  joint  judg- 
ment, the  respondent  thereby  exhausted  his  election  and 
cannot  now  recover  in  a  separate  action.  But,  be  that  as 
it  may,  it  is  evident  that  the  question  of  merger  is  not  a 
material  one  in  this  case,  for  this  action  is  founded  upon 
the  judgment  of  the  Minnesota  court,  and  not  upon  the 
original  cause  of  action  set  forth  in  the  complaint  filed  in 
that  court  by  the  respondent. 

Whether  the  appellant  appeared,  or  was  served  with 
process,  in  the  action  which  culminated  in  a  judgment 
against  him  in  the  court  in  Minnesota,  are  questions  upon 
which  there  is  a  marked  conflict  in  the  testimony  and  the 
verdict  of  the  jury  will  not,  therefore,  be  disturbed  on  the 
ground  that  it  is  contrary  to  the  evidence. 

In  making  up  the  amount  of  their  verdict  the  jury  al- 
lowed interest,  at  the  legal  rate,  upon  the  judgment  sued 
on.  There  was  no  proof  of  a  statute  of  Minnesota  author- 
izing the  collection  of  interest  on  judgments  rendered  in 
that  state,  and  the  judgment  itself  by  its  terms  did  not 
purport  to  bear  interest.  And  the  appellant  therefore 
contends  that  the  verdict  is  excessive  and  ought  to  be  set 
aside  and  a  new  trial  granted.  This  contention  is  sup- 
ported  by  the  supreme  court  of  California  {Cavender  v, 
OuUd^  4  Cal.  253),  and  perhaps  some  othero,  but,  in  our 
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opinion,  the  better  reason  and  the  greater  weight  of  au- 
thority are  in  favor  of  a  contrary  doctrine.  In  cases  like 
this  interest  should  be  allowed  from  considerations  of 
justice,  as  damages  for  the  detention  of  money  due,  and 
such  is  the  well  established  rule  in  several  of  the  states. 
Barringer  v.  King^  6  Gray,  9-12;  Hopkins  v.  Shepard^ 
129  Mass.  600;  Sayre  v.  Austin^  3  Wend.  496;  Mahurvn 
V.  Bichford,  6  N.  H.  567;  Stuart  v.  Burt,  88  Va.  343  (13 
S.  E.  438);  Shickle  v.  Watts,  94  Mo.  410  (7  S.  W.  274); 
WetherUl  v.  Stillman,  65  Pa.  St.  105;  Ritchie  v.  Oarpmr 
ter,  2  Wash.  512  (28  Pac.  380). 

We  perceive  no  error  in  the  record  and  the  judgment  is, 
therefore,  affirmed. 

DuNBAB,  C.  J.,  and  Stiles,  Scott  and  Hoyt,  JJ.,  con- 
cur. 


[No.  1246.    Decided  AuflruBl6, 1894.] 

E.  A.  Turner  et  al, ,  Appellants,  v.  The  Bellinoham  Bat 
Lumber  and  Manufacturing  Company  et  al..  Respond- 
ents. 

FORECLOSURE   OP    LIEN    WITHOUT   JOINING   NRCESSABT    PABTIBS  — 

ENJOINING   SALE. 

Injunction  will  not  lie  to  restrain  the  sale  of  community  real  es- 
tate against  which  a  decree  of  sale  had  been  entered  in  a  proceed- 
ing for  the  foreclosure  of  a  mechanic's  lien,  to  which  the  wife  had 
not  been  made  a  party.    (Hoyt,  J.,  dissents.) 

Appeal  from  Superior  Court,  Whatcom  County, 

Fairchild  (&  Rawson,  for  appellants. 
Dorr,  Hadley  cfe  Hadley,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — In  a  suit  to  foreclose  a  lien  for  materials  for. 
nished  for  the  building  of  a  house,  the  principal  respond- 


TURNER  V.  BELLINGHAM  BAY  LUMBER,  ETC.,  CO.    486 
Aug.  1894.]  Opinion  of  the  Court — Stiles,  J. 

ent  in  this  action  made  the  appellant  E.  A.  Turner  a  party 
defendant,  bat  did  not  make  his  wife  a  party.  The  lien 
notice  and  the  complaint  alleged  E.  A.  Turner  to  be  the 
owner  of  the  land  against  which  the  lien  was  claimed. 
The  answer  admitted  that  Turner  was  the  owner  of  an  '^in- 
terest'' in  the  land,  but  denied  that  he  was  the  '^ owner" 
of  it.  The  case  was  tried  by  a  jury,  which  found  specially 
that  he  was  the  owner.  Whether  it  was  suggested  at  the 
trial  that  he  was  a  mamed  man  or  not  does  not  appear. 
The  lien  was  foreclosed,  and  the  property  ordered  sold. 
And  now  come  husband  and  wife  and  in  this  action  seek 
to  have  the  sale  enjoined,  upon  the  sole  ground  that  the 
wife  was  not  made  a  party  defendant.  The  land  was 
clearly  made  to  appear  to  have  been  acquired  by  the  hus< 
band  after  marriage,  by  purchase.  Nothing  appeared  in 
the  lien  notice  to  show  notice  of  the  marriage  relation  of 
the  Turners,  as  in  Sagmeuter  v,  Foss^  4  Wash.  320  (30 
Pac.  80);  and  although  one  of  the  defendants,  Whitney, 
alleged  the  marriage,  as  was  done  in  Littdl  cfe  Smythe 
Manufacturing  Co,  v.  Miller^  3  Wash.  480  (28  Pac. 
1035),  no  issue  of  that  kind  seems  to  have  been  submitted 
to  the  jury,  unless  it  may  be  supposed  to  have  been  in- 
volved in  the  special  interrogatory,  to  which  it  was  an- 
swered that  E.  A.  Turner  was  the  owner. 

There  is  no  question  of  the  wife's  estoppel  in  this  case, 
since  the  evidence  shows  that  she  was  at  all  times  within 
the  jurisdiction,  and  that  when  the  foreclosure  action  was 
commenced  she  was  actually  living  in  the  house  built  with 
respondents'  materials.  The  sole  question  is,  does  the 
complaint  state  facts  which  should  cause  the  decree  to  be 
held  void  ?  The  wife,  under  the  decisions  of  this  court, 
was  a  necessary  party  to  the  foreclosure  proceeding,  and 
unless  she  was  made  a  defendant  no  judgment  could  be  en- 
tered by  the  court  upon  which  a  sale  could  be  made  that 
would  bind  a  purchaser  to  take  the  property.     Our  prac- 
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tice  act  requires  that  the  wife,  in  such  a  case,  be  made  a 
defendant,  and  the  general  practice  of  courts  is  and  always 
has  been,  wherever  proceedings  were  taken  under  which 
the  title  of  real  estate  would  be  changed  as  a  result  thereof, 
to  require  all  parties  whom  the  record  showed  were  inter- 
ested in  the  subject  matter  of  the  action  to  be  brought  in 
either  as  plaintiffs  or  defendants,  in  order  that  a  complete 
disposition  of  the  whole  matter  might  be  obtained,  and 
a  perfect  title  passed  to  the  purchaser.  But  it  has  never 
been  held  that  an  action  to  foreclose  a  lien  of  this  kind, 
where  some  necessary  party  was  either  accidentally  or  pur- 
posely omitted,  was  void,  nor  have  we  any  precedent  cited 
to  us  for  a  holding  that  the  execution  of  a  decree  against 
such  parties  as  were  before  the  court  ought  to  be  enjoined. 
The  reason  for  this  is  that  the  parties  not  brought  in  are 
in  no  manner  bound  by  the  judgment,  and  their  rights 
cannot  be  interfered  with  through  its  operation.  2  Jones, 
Mortgages,  §§1394,  1395;  Wiltsie,  Foreclosure,  §§116, 
117;  Phillips,  Mech.  Liens,  §  395. 

It  is  not  necessary  for  us  to  enter  upon  a  discussion  of 
what  might  be  the  i*esult  if  the  land  involved  in  this  suit 
should  be  sold  under  a  decree  against  the  husband  alone. 
We  shall  not  presume  that  any  such  thing  will  be  done, 
now  it  has  been  fully  disclosed  that  a  necessary  party  has 
been  omitted  from  the  foreclosure  proceeding. 

So  far  as  appellants  in  this  action  are  concerned  it  was 
not  necessary  for  them  to  resort  to  this  action  to  preserve 
whatever  rights  they  may  have  outside  of  the  decree,  and 
if  they  anticipate  that  the  execution  of  the  decree  without 
Mrs.  Turner's  being  a  party  to  it  will  injuriously  affect 
their  interests,  all  that  they  need  do  is  to  apply  to  the 
court  which  made  the  decree  to  set  it  aside,  or  to  suspend 
it,  and  let  her  in  to  defend  the  action  upon  its  merits. 

On  the  other  hand  it  is  not  to  be  presumed  that  the  judg- 
ment creditor  will  attempt  to  proceed  with  a  sale  under  the 
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decree,  now  that  the  existence  of  Mrs.  Turner  is  disclosed, 
and  thereby  reap  the  barren  results  of  a  sale  which  would 
be  binding  at  the  most  upon  only  one  of  two  equally  nec- 
essary parties  defendant,  but  that  it  will  itself  voluntarily 
open  the  judgment,  make  Mrs.  Turner  a  party  defendant, 
and  proceed  with  the  cause  to  a  point  where  it  can  obtain 
a  decree  under  which  a  perfect  title  can  be  made  in  case  of 
sale. 

Judgment  affirmed. 

Dunbar,  C.  J. ,  and  Anders,  J. ,  concur. 

HoYT,  J. — {dissenting),  —  As  it  is  conceded  that  no 
title  would  pass  by  a  sale  under  the  decree  I  can  see  no 
good  reason  why  such  sale  should  not  be  enjoined. 


[No.  1208.    Decided  August 7, 1894.] 

Frank  B.  Cole,  Receiver^  Appellant^  v.  The  Satsop 
Railroad  Company  et  al,^  RespondentB. 

stock  and  stockholders— enforcement  of  subscriptions  by 

RECEIVER—  defenses. 

Sabscribers  to  the  stock  of  a  corporation  cannot  escape  liability 
as  against  creditors  thereof  on  the  ground  that  a  portion  of  the 
stock  was  illegally  subscribed  for  by  another  corporation,  when  the 
other  stockholders  have  all  taken  with  knowledge  of  that  fact,  and 
have  paid  a  portion  of  their  subscriptions  for  the  purpose  of  en- 
abling the  corporation  to  commence  business  and  incur  indebted- 
ness. 

Although  stock  in  a  corporation  has  been  subscribed  for  by  an 
individual "  as  trustee/^  an  action  to  recover  on  the  subscription 
may  be  maintained  against  the  real  parties  in  interest,  when  the 
complaint  alleges  that  such  trustee  made  the  subscription  as  the 
agent  of  the  defendants,  who  were  subscribers  to  the  stock,  at  their 
request  and  for  the  beneiit  of  each  of  them  in  proportion  to  his  in- 
dividual subscription. 
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Where  a  receiver  has  been  appointed  for  an  insolvent  corpora- 
tion in  a  proceeding  prosecuted  by  creditors,  the  receiver  haa  the 
rights  of  the  creditors  at  whose  instance  he  was  appointed,  and 
may  maintain  an  action  to  enforce  subscriptions  to  stock,  although 
the  corporation  itself  might  not  be  authorized  to  sue  on  the  sub- 
scriptions. 

Appeal  from  Superior  Courts  Pierce  ComUy, 

Donworth  <&  Howe^  Tfiomas  Carroll^  and  I^unning^ 
Richards^  Murray  dc  Pratt^  for  appellant. 

Parsoris^  Corell  cfe  Parsons^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  The  complaint  in  this  case,  to  which  a  de- 
murrer was  sustained,  alleged : 

1.  The  incorporation  of  the  Pacific  Mill  Com[)any  under 
the  laws  of  Washington  with  a  capital  of  $600,000,  divided 
into  5,000  shares  of  the  par  value  of  $100  each. 

2.  The  incorporation  of  the  Satsop  Railroad  Company 
under  the  laws  of  Washington  with  a  capital  of  $100,000, 
and  having  by  its  articles  of  incorporation  authority  to 
subscribe  for  and  acquire  stock  in  other  corporations. 

3.  That  the  defendants  subscribed  for  the  entire  capital 
stock  of  the  Pacific  Mill  Company,  as  follows:  Satsop 
Railroad  Company  for  198  shares;  C.  F.  W^hite  as  trustee 
for  4,300  shares;  and  other  individuals  for  502  shares. 

4.  That  said  subscription  of  said  C.  F.  White  as  trustee 
for  said  4, 300  shares  of  the  capital  stock  of  the  Pacific 
Mill  Company  was  made  by  the  said  C.  F.  W^hite  as  trus- 
tee and  agent  for  the  benefit  of  all  of  the  shareholders  of 
said  Pacific  Mill  Company  at  the  request  of  said  share- 
holders and  upon  the  express  agreement  between  all  of 
said  shareholders  that  the  said  subscription  was  made  by 
said  C.  F.  A¥hite  in  trust  for  all  the  shareholders  of  said 
company,  each  of  said  shareholders  to  have  an  interest 
therein  in  proportion  to  the  number  of  shares  subscribed 
for  by  each  subscriber  in  the  individual  name  of  such 
subscriber,  and  said  subscription  so  made  by  said  C  F. 
White  as  trustee  and  agent  for  said  shareholders  was  so 
made  in  consideration  of  the  mutual  promises  made  to  the 
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others  by  each  of  said  shareholders,  and  in  consideration 
of  the  benefits  to  be  derived  from  being  members  of  said 
corporation. 

5.  That  the  said  subscription  made  by  said  C.  F.  White 
as  trustee  and  agent  for  said  shareholders  was,  after  the 
making  thereof,  ratified  and  confirmed  by  said  sharehold- 
ers and  held  and  used  for  their  l)enefit,  and  was  i-atified 
and  accepted  by  the  Pacific  Mill  Company  aforesaid  as  the 
subscription  of  said  shareholders. 

6.  That  the  subscriptions  made  to  the  capital  stock  of 
said  Pacific  Mill  Company  by  the  suid  defendants  and  each 
of  them  individually  and  by  their  agent  and  trustee,  the 
said  C.  F.  White,  were  made  with  full  knowledge  of  the 
subscription  of  the  Satsop  Railroad  Company  for  198 
shares  of  the  capital  stock  of  said  Pacific  Mill  Company. 

7.  That  the  Pacific  Mill  Company  had  commenced  bus- 
iness, incurred  a  large  indebtedness,  and  become  insolvent. 

S.  That  the  individual  interests  of  the  defendants  in  the 
subscription  of  C.  F.  White  as  trustee  were  as  set  forth. 

9.  That  no  part  of  the  subscription  of  C.  F.  White  as 
trustee  had  been  paid  except  the  sum  of  $25,000,  by  the 
Satsop  Railroad  Co.,  and  the  amounts  owing  thereon  and 
unpaid  were  as  set  forth. 

10,  et  seq.  That  C.  T.  Le  Ballister  &  Co.  had  recovered 
a  judgment  against  the  Pacific  Mill  Co.  for  $5,021.48  and 
costs;  that  an  execution  issued  was  returned  nulla  hona\ 
that  Le  Ballister  &  Co.  had  commenced  an  action  in  behalf 
of  themselves  and  all  other  creditors  who  should  join  them, 
for  the  appointment  of  a  receiver,  and  other  relief;  that 
the  Pacific  Mill  Company  had  been  adjudged  insolvent; 
that  plaintiff  had  been  appointed  receiver;  that  proof  of 
claims  had  been  taken  to  the  amount  of  $65,000;  that  the 
receiver  had  demanded  of  the  board  of  trustees  of  the 
Pacific  Mill  Company  that  it  levy  an  assessment  upon  the 
unpaid  subscriptions  to  the  stock  of  the  company  to  an 
amount  sufficient  to  pay  said  indebtedness,  which  had  been 
refused;  that  the  court  upon  the  application  of  the  receiver 
ordered  a  levy  of  fourteen  per  cent,  on  th8  said  subscrip- 
tions, and  authorized  the  receiver  to  bring  suit  therefor; 
that  each  of  the  defendants  was  notified  of  said  assessment 
and  called  upon  to  pay  the  same  in  the  sums  set  forth,  but 
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each  had  failed  and  refused;  and  that  the  Pacific  Mill  Com- 
pany was  insolvent  and  had  no  assets  whatever,  except  the 
stock  subscriptions  sued  for. 

Judgment  was  prayed  accordingly. 

From  the  briefs  we  are  assured  that  the  action  of  the  court 
below  was  based  upon  Denny  Ilotd  Co.  v.  Schram^  6  Wash. 
134  (32  Pac.  1002).  If  so,  we  think  the  court  overlooked 
many  manifest  differences  between  that  case  and  this,  as 
disclosed  by  the  complaint  which  we  have  set  forth  with 
much  fullness.  It  is  true  that  the  Satsop  Railroad  Com- 
pany was  a  large  subscriber  to  the  capital  stock  of  the 
Pacific  Mill  Co. ;  and  it  is  also  true  that  under  the  decision 
in  Schram's  case,  it  was  not  liable  for  any  of  its  subscrip- 
tion, although  it  assumed  to  authorize  itself  to  make  the 
subscription  by  its  articles  of  incorporation,  and  that  without 
its  subscription  the  capital  of  the  Pacific  Mill  Company 
was  not  all  subscribed  for;  that  it  was  not  authorized  to 
commence  business,  and  that  subscribers  sued  under  the 
same  circumstances  as  Schram  was  would  not  be  liable. 

The  action  against  Schram  was  the  ordinary  one  of  a 
corporation  against  one  of  its  stock  subscribers  for  the 
amount  of  his  subscription,  and  nothing  was  there  con- 
sidered except  the  bare  legal  propositions  arising  out  of 
the  relations  of  the  plaintiff  and  defendant  on  the  facts. 
But  in  the  case  before  us  it  is  pointedly  alleged  that  each 
of  the  subscribers  had  full  knowledge  of  the  subscription 
made  by  the  Satsop  Railroad  Co.,  and  that  each  of  them 
paid  his  individual  subscription,  the  subscription  of  White 
as  trustee  being  the  only  one  not  paid.  Such  knowledge 
and  action  have  frequently  been  held  to  constitute  a  waiver 
of  the  right  of  the  subscriber  to  insist  on  a  full  subscrip- 
tion. Thompson,  Liab.  Stock.,  §120;  Morawetz,  Priv. 
Corp.,  §156,  and  cases  cited;  Hager  v.  Cleveland^  36  Md. 
476;  Morrison  v.  Dusey^  48  Md.  468;  Mvsgrave  v.  Morri- 
son^ 54  Md.  161;  Kansas  City  Hotel  Co.  v.  Hunt^  57  Mo. 
126. 
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Great  force  is  added  to  the  reason  for  thus  holding  when 
the  purpose  of  the  action  is  to  procure  funds  with  which 
to  pay  the  creditors  of  an  insolvent  corporation.  Nearly 
fifty  thousand  dollars  was  paid  in  by  the  individual  sub- 
scribers, the  purpose  of  which  payment  could  have  been 
nothing  else  but  to  enable  the  corporation  to  commence  its 
proposed  business.  As  against  creditors  the  defendants 
cannot  rely  on  the  Schram  case. 

The  respondents,  however,  present  two  other  questions 
which  are  material: 

1.  It  is  sought  to  hold  the  respondents  for  the  subscrip- 
tion of  "C.  F.  White,  as  trustee,"  under  the  fourth  and 
fifth  paragraphs  of  the  complaint. 

The  position  of  the  i*espondents  on  this  point  is,  that  in 
the  absence  of  fraud  parol  evidence  is  not  admissible  to 
show  that  the  subscription  was  other  than  what  upon  its 
face  it  appears  to  be ;  that  the  word  trustee  added  to  the 
name  of  the  subscriber  in  such  a  case  in  making  an  orig- 
inal subscription,  whatever  may  be  its  eflfect  as  to  transfers 
and  other  entries  upon  the  books  of  the  company,  has  no 
effect  whatever;  and  that  the  effect  of  our  statute  is  to  re- 
lieve the  trustee  from  personal  liability  and  to  charge  the 
trust  estate,  if  any,  and  not  to  create  a  trust  where  there 
is  no  estate,  or  to  charge  a  third  party  upon  the  allegation 
that  he  was  the  real  party  in  interest  and  in  that  way  open 
the  door  for  the  admission  of  parol  evidence  to  vary  the 
contract. 

The  statute  referred  to  is  Gen.  Stat.,  §  1512 : 

"No  person  holding  stock  as  executor,  administrator, 
guardian  or  trustee  .     .     shall  be  personally  subject 

to  any  liability  as  a  stockholder  of  the  company ;   but 
the  estate  and  funds  in  the  hands  of     .     .     . 
the  trustee  shall  be  liable  in  like  manner  and  to  the  same 
extent  as  the  person  interested  in  the  trust  fund 

would  have  been,  if  he  or  she  had  been  living  and  compe- 
tent to  act  and  hold  the  stock  in  his  or  her  name. '  ^ 
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Bat  this  law  can  have  no  bearing  upon  a  case  like  this, 
for  if  one  who  has  no  estate  for  which  he  is  acting  as  a 
trustee  can  subscribe  for  stock  and  escape  liability  by 
affixing  the  words  ^^as  trustee  ^^  to  his  signature,  he  is  be- 
ing directly  aided  by  the  law  to  commit  a  fraud  both  upon 
the  corporation  and  other  subscribers,  which  was  never  in- 
tended. The  first  proposition,  viz.,  that  parol  evidence  is 
not  permitted  to  show  that  the  subscriber  ''as  trustee''  is 
not  the  real  subscriber,  has  received  general  sanction  in 
England.  Cook,  Stockholders,  §  253.  But  in  this  country 
the  rule  has  not  been  adhered  to.  Burr  v.  Wilcox^  22  N.  Y. 
551.  While  a  trustee  is  not  an  agent,  an  agent  is  an  agent 
in  whatever  way  he  may  describe  himself.  We  can  see 
no  greater  i^ason  for  restricting  inquiry  into  this  kind  of 
a  contract  than  into  any  other.  In  Stover  v.  Flacky  30 
N.  Y.  64,  it  was  held  that  although  Stover  alone  subscribed 
for  the  stock,  yet  under  the  arrangement  between  him  and 
Flack  the  latter  was  a  stockholder,  and  was  liable  to  con- 
tribute toward  the  debts  of  the  corporation.  Here  the  alle- 
gation is  broadly  made  that  White  made  the  subscription 
as  the  agent  of  the  respondents,  at  their  request  and  for 
the  benefit  of  each  of  them  in  proportion  to  his  individual 
subscription.  In  other  words,  it  was  a  "pool"  subscrip- 
tion by  a  dummy,  which  was  understood  by  the  corpora- 
tion and  was  ratified  by  it  as  the  subscription  of  the 
individuals.  Nothing  could  be  more  strongly  stated,  and 
we  think  a  cause  of  action  was  alleged. 

2.  The  other  point  contended  for  by  respondents  is 
that  the  receiver,  being  the  representative  of  the  corpora- 
tion and  standing  in  its  shoes,  cannot  maintain  the  action, 
because,  inasmuch  as  the  stock  had  not  all  been  subscribed 
for,  and  the  subscriptions  were  therefore  not  absolute,  the 
corporation  itself  could  not  sue  thereon.  Perhaps  it  might 
be  justly  argued  from  what  has  been  said  upon  the  subject 
of  the  alleged  waiver  of  the  full  subscription,  that  in  this 
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case  the  corporation  could  have  sued  notwithstanding  the 
subscription  of  the  Satsop  Railroad  Company.  But  it  is 
not  necessary  to  so  hold  in  this  case,  for  we  think  this  par- 
ticular receiver  could  maintain  the  action  whether  the  cor- 
poration could  do  so  or  not.  The  authorities  cited  to  our 
attention  do  not,  when  examined  closely,  hold  to  the  con- 
trary. The  language  used  in  High  on  Receivers,  §§201, 
315,  is  general,  to  the  effect  that  a  receiver  is  usually  only 
clothed  with  such  rights  of  action  as  the  person  or  corpo- 
ration over  whose  estate  he  has  been  appointed  might  have 
maintained ;  but  the  same  volume  recognizes  it  as  usual  for 
receivers  to  pursue  and  recover  property  of  an  insolvent 
sufficient  to  pay  creditors  (§455);  and  respondents  con- 
cede that  such  is  the  fact.  It  is  to  be  observed,  however, 
that  Mr.  High's  work,  so  far  as  receivers  appointed  at  the 
suit  of  creditors  in  aid  of  execution  are  concerned,  is  based 
almost  entirely  upon  New  York  cases,  which,  in  turn,  are 
founded  upon  the  very  full  provisions  of  the  code  and  laws 
of  that  state.  See  chap.  12,  title  ^^ Creditors."  But  at 
§  324a  the  same  author  gives  the  same  weight  to  decisions 
in  Maryland  and  New  York,  holding  that  when  there  were 
acts  of  waiver  on  the  part  of  the  subscriber  he  would  be 
estopped  to  defend  against  a  suit  on  his  subscription  by  a 
receiver,  on  the  ground  that  the  stock  had  been  only  par- 
tially subscribed,  or  that  he  had  been  deceived  by  false 
representations  as  to  the  condition  of  the  paid  up  capital. 
JFamsworth^  Heceiver,  v.  Woody  91  N.  Y.  308,  discussed 
a  personal  liability  imposed  upon  stockholders  to  the  ex- 
tent of  the  par  value  of  their  holdings,  and  did  not  depend 
upon  subscriptions  at  all.  Haskdl  v.  Worthington^  94 
Mo.  560  (7  S.  W.  481),  is  a  negative  authority  on  the 
question  of  the  effect  of  a  waiver;  but  on  the  point  in  dis- 
cussion it  does  not  support  the  respondents.  The  plaintiff 
appears  to  have  been  a  common  law  assignee  of  an  insolv- 
ent corporation  merely,  who,  it  is  well  understood,  takes 
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nothing  but  what  is  conveyed  to  him  by  the  deed  of  as- 
signment, and  does  not  represent  creditors.  Bouton  v. 
Dement,  123  111.  142  (14  N.  E.  62).  Mann,  Receiver^  v. 
Pentz,  3  N.  Y.  415,  depended  entirely  upon  statute,  the  re" 
suit  turning  upon  the  fact  that  it  was  sought  to  sustain  an 
action  by  the  receiver  of  a  manufacturing  corporation 
against  a  stockholder  by  a  statute  which  applied  only  to 
moneyed  corporations.  In  Repvblic  Life  Ins.  Co.  v. 
Swigert,  135  111.  150  (25  N.  E.  680),  the  receiver  was  ap- 
pointed upon  the  application  of  the  state  auditor  showing 
the  insolvency  of  the  corporation  and  asking  that  its  affairs 
be  wound  up.  The  receiver  applied  for  leave  to  proceed 
against  certain  stockholders  to  set  aside  a  cancellation  of 
their  subscriptions  made  by  agreement  with  the  company 
some  years  before.  The  court  held  that  the  transaction 
amounted  to  a  purchase  of  its  own  stock  by  the  corpora' 
tion,  which,  as  between  the  parties,  was  a  valid  one,  and 
that  the  receiver  stood  so  exactly  in  the  shoes  of  the  cor- 
poration that  he  could  not  overturn  the  arrangement  made 
with  stockholders.  The  opinion  is  based  upon  the  statute 
of  Illinois,  which  is  a  winding  up  act  of  the  affairs  of  in- 
solvent insurance  companies  and  expressly  prescribes  the 
powers  of  receivers  under  it,  which  are  held  not  to  consti- 
tute them  the  representatives  of  creditors,  except  in  the 
matter  of  distribution.     But  on  page  172  this  is  said: 

* '  Almost  all  of  the  cases  cited  by  defendant  in  error  &U 
in  one  or  the  other  of  the  four  classes  following:  .  .  . 
Where  the  receiver  was  appointed  in  a  proceeding  prose- 
cuted by  creditors,  which  was  supplemental  to  execution, 
and  the  receiver  had  the  rights  of  the  creditors  at  whose 
instance  and  to  secure  whose  claims  he  was  appointed 
With  the  law  of  such  cases  we  have  no  fault  to 
findy 

It  is  needless  to  call  attention  to  the  fact  that  the  case 
before  us  is  of  the  class  mentioned.  There  is  no  reason 
apparent  why  Le  Ballister  &  Co.  might  not  have  brought 
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this  suit  for  themselves  and  such  other  creditors  having 
unsatisfied  judgments  as  might  join  them,  for  there  is  no 
specific  property  to  be  taken  possession  of;  but  it  is  cer- 
tainly a  common  method  of  procedure  for  a  receiver  to  be 
appointed  in  such  cases,  and  when  appointed  he  represents 
creditors  and  not  the  corporation,  and  by  the  order  ap- 
pointing him  becomes  possessed  of  the  rights  of  creditors 
for  the  purposes  of  collection  as  fully  as  though  their 
judgments  were  assigned  to  him.  The  cases  cited  from 
Maryland,  supra^  were  all  cases  of  this  class,  not  depending 
upon  statute. 

The  judgment  is  reversed,  with  directions  to  the  superior 
court  to  overrule  the  demurrer. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 

Scott,  J.,  concurs  in  the  result. 

HoYT,  J.,  dissents. 
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Jerome  Catun  and  J.  H.  Woolery,  Respondents. 

HUSBAND  AND  WIPE  —  COMMUNITY  DEBTS  —  LIABILITY  OP  COMMU- 
NITY AND  SEPARATE  PROPERTY  —  ACTION  ON  JUDGMENT  — 
PLEADING  —  EVIDENCE. 

The  finding  of  the  lower  court  that  certain  real  estate  is  not  the 
separate  property  of  the  wife  will  not  be  disturbed  when  the  evi- 
dence shows  that,  although  the  land  had  been  in  part  purchased 
with  the  separate  money  of  the  wife,  the  understanding  between 
husband  and  wife  that  the  land  was  to  be  hers  was  not  had  until 
after  the  money  had  been  received  and  applied  by  the  husband  to 
his  own  use,  and  that  their  testimony  on  this  point  was  contradicted 
by  their  sworn  statements  in  other  litigations  which  they  had  had. 

An  action  by  a  judgment  creditor  in  which  he  alleges  the  rendi- 
tion of  a  judgment  against  a  husband,  that  it  was  based  upon  a 


496  CUREY  v.  CATLIN. 


Opinion  of  the  Court  — Stiles,  J.  [9  Wash. 

community  debt,  that  the  record  title  of  the  land  sought  to  be 
charged  was  in  the  wife,  but  that  it  was  acquired  by  her  after  her 
marriage,  and  the  prayer  of  the  complaint  was  that  the  property 
be  declared  community  property,  that  the  judgment  be  declared  a 
judgment  against  the  community,  and  that  the  property  be  sub- 
jected to  the  lien  of  the  judgment,  is  demurrable  on  the  ground 
that  the  complaint  does  not  state  a  cause  of  action.  (Hott,  J.. 
dissents.) 

Where  a  judgment  has  been  rendered  against  the  husband  alone 
for  a  community  debt,  the  levy  of  execution  thereunder  against 
the  separate  property  of  the  husband  or  the  community  property 
of  husband  and  wife  cannot  be  enjoined. 

Appeal  from- Superior  Courts  King  County. 

Action  by  Lizzie  M.  Curry  and  husband  to  enjoin  an 
execution  issued  on  a  judgment  obtained  by  Jerome  Cat- 
lin  against  the  husband^  John  M.  Curry,  rendered  upon  a 
note  executed  by  said  John  M.  Curry  in  his  individual 
capacity  to  said  Catlin.  The  complaint  alleges  that  the 
land  levied  upon  is  the  separate  property  of  Lizzie  M. 
Curry  and  was  her  separate  property  at  the  time  the  judg- 
ment was  rendered,  and  that  said  execution  is  not  a  lien 
on  said  land.  Another  action,  consolidated  with  the  above 
for  trial,  was  instituted  by  Jerome  Catlin  against  Lizzie  M. 
Curry  and  husband  to  subject  certain  alleged  community 
lands  standing  in  the  name  of  Lizzie  M.  Curry  to  the  lien 
of  a  judgment  i*endered  against  her  husband,  John  M. 
Curry,  upon  a  community  debt.  From  a  judgment  in 
favor  of  Catlin  in  both  cases  the  Currys  appeal. 

Tfvompson^  Edsen  <&  Hu7nphrie8^  and  Ronald  <&  Piles^ 
for  appellants. 

Allen  (&  Powell^  and  Relfe  cfe  McOutchean^  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  record  in  this  case  seems  to  us  to  dis^ 
close  very  clearly  that  the  claim  of  the  appellant  Lizzie  M. 
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Carry,  that  the  land  which  was  sought  to  be  subjected  to 
respondent  Catlin's  judgment  was  her  separate  property, 
was  an  afterthought,  probably  suggested  as  a  means  of 
evading  the  payment  of  the  judgment  mentioned.  John 
Curry,  while  he  was  a  single  man,  in  1886,  procured  of  the 
Northern  Pacific  Railroad  Company  a  personal  contract  for 
the  conveyance  of  certain  lands  in  King  county,  in  consid- 
eration of  the  payment  of  $689,  $68.90  of  which  was  cash, 
and  the  remainder  in  nine  annual  installments.  In  March, 
1887,  appellants  were  married,  and  at  that  time  Mrs.  Curry 
had  about  $425  in  money.  She  allowed  her  husband  to 
take  her  money  and  use  part  of  it,  perhaps  as  much  as 
$150,  in  the  payment  of  the  installments  of  purchase  money 
due  upon  the  lands  mentioned  and  upon  installments  due 
upon  a  similar  contract  for  other  lands  taken  by  him  from 
the  Northern  Pacific  Railroad  Company  in  1887,  after  the 
marriage.  The  remainder  of  her  money  was  probably  ex- 
pended in  paying  for  clearing  and  other  permanent  im- 
provements upon  the  land  and  in  the  living  expenses  of 
the  husband  and  wife.  Both  of  the  land  contracts  re- 
mained in  the  hands  of  the  husband  and  were  unassigned 
by  him  until  April,  1892.  At  that  time,  and  within  a  few 
days  of  the  final  payment  of  the  full  purchase  price  of  all 
the  contracts,  they  were  formally  assigned  by  the  husband 
to  the  wife,  and  a  deed  for  the  land  was  procured  from  the 
railroad  company  which  named  the  wife  as  the  grantee.  In 
the  meantime  some  installments  of  the  purchase  money 
had  been  paid  with  money  borrowed  by  the  husband  from 
the  respondent  and  others,  and  out  of  the  proceeds  of  crops 
grown  by  the  husband  upon  this  land,  but  the  bulk  of  it 
was  paid  by  means  of  a  mortgage  executed  by  the  husband 
and  wife  to  an  investment  company. 

As  was  said  before,  the  assignments  of  the  contracts 
were  made  just  before  the  deed  was  procured  from  the 
railroad  company,  and  at  a  time  when  respondent  was 
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pressing  for  the  payment  of  the  demand  out  of  which 
grew  the  judgment  mentioned.  The  only  evidence  which 
went  to  show  any  understanding  between  the  husband  and 
wife  that  the  land  was  to  be  hers  was  furnished  by  their 
own  testimony,  and  related  mainly  to  conversations  had 
between  them  after  the  money  had  been  in  part,  at  least, 
received  by  the  husband  and  applied  to  his  own  use.  Such 
evidence  as  there  was  on  this  point  was  vague  and  unsat- 
isfactory, and  was  contradicted  in  material  points  by  the 
sworn  statements  of  the  parties  ia  other  litigations  which 
they  had  had.  The  court  below  found  against  the  appel- 
lants upon  this  evidence,  and  we  should  not — even  were 
it  much  stronger  in  their  favor — feel  like  disturbing  that 
finding. 

Catlin  brought  a  suit  against  both  of  the  appellants,  in 
which  he  alleged  a  judgment,  that  it  was  based  upon  a  com- 
munity debt,  and  that  the  record  title  of  the  land  sought 
to  be  charged  was  in  the  wife,  but  that  it  was  acquired  by 
her  after  her  marriage,  and  the  prayer  of  the  complaint 
was  that  the  property  be  declared  community  property, 
that  the  judgment  be  declared  a  judgment  against  the  com- 
munity, and  that  the  property  be  subjected  to  the  lien  of 
the  judgment.  We  do  not  think  this  complaint  stated  a 
cause  of  action.  Where  real  property  is  acquired  by  pur- 
chase, by  either  husband  or  wife  after  their  marriage,  the 
statute  declares  that  it  shall  be  community  property. 
Where  such  real  estate  is  conveyed  to  either  husband  or 
wife  after  their  marriage,  by  deed,  the  presumption  is  that 
it  is  community  property.  Yesler  v.  IJochstettler^  4  Wash.  . 
349  (30  Pac.  398).  Being  community  property  it  is  sub- 
ject to  the  payment  of  community  debts,  and  the  judgment 
against  the  husband  is  piima  facie  a  community  debt.  CdL- 
Iiounv.  Leary^  6  Wash.  17  (32  Pac.  1070).  Theifj  was  no 
obstacle,  therefore,  in  the  way  of  levying  an  execution  upon 
and  selling  this  real  estate  to  satisfy  the  judgment.     It  was 
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nowhere  alleged  in  Catlings  complaint  that  Mi*3.  Curry  was 
claiming  that  the  land  was  her  separate  property  or  was 
placing  any  obstacle  in  the  way  of  a  sale  of  it,  so  that  there 
was  no  occasion  for  bringing  the  action.  In  fact  the  sev- 
enth paragi*aph  of  the  complaint  shows  that  the  sheriff  had 
been  directed  to  levy  his  execution  upon  the  land  in  ques- 
tion. In  the  consideration  of  this  case,  therefore,  we  leave 
the  case  of  Catlin  v.  Om^ry  out  of  it.  But  subsequent  to 
the  commencement  of  Catlings  suit  appellants  brought  a 
suit  alleging  that  the  respondent  had  levied  his  execution 
upon  the  land,  and  that  the  sheriff  was  about  to  sell  the 
same,  and  showing  facts  tending  to  establish  that  the  ap- 
pellant Lizzie  M.  Curry  was  the  owner  of  the  land  as  her 
separatb  propeity.  The  two  actions  were  consolidated, 
and  tried  together,  and  it  is  upon  this  second  action  that 
we  think  the  judgment  in  this  case  should  rest,  and  the 
costs  of  the  case  should  be  adjusted  so  that  Catlin  may  be 
taxed  with  the  costs  of  his  action,  and  may  recover  in  the 
action  brought  against  him.  This  disposition  of  the  case 
obviates  one  point  made  by  the  appellants,  viz.,  that  the 
judgment  was  wrong  because  it  found  the  property  com- 
munity property,  whereas  the  property  purchased  under 
the  first  contract  was  not  community  property,  but  was 
either  the  separate  property  of  the  husband  or  separate 
property  of  the  wife.  We  have  seen  that  it  was  not  the 
separate  property  of  the  wife.  If  by  reason  of  the  fact 
that  the  contract  with  the  railroad  company  was  made  be- 
fore the  marriage  it  was  the  separate  property  of  the  hus- 
band, the  result  would  be  the  same,  since  it  would  be  liable 
for  the  judgment  against  him. 
Judgment  affirmed. 

Dunbar,  C.  J.,  and  Anders,  J.,  concur. 

Hoyt,  J.  {concurring). — I  agree  with  the  conclusion  of 
the  majority  as  to  the  merits  of  the  controversy,  but  cannot 


9 

&00 

18 

892 

9 

500 

(bSS 

91 

f22 

318 

~9 

~m 

U 

m 

600        OLSON  V.  McMURRAY  CEDAR  LUMBER  CO. 

Syllabus.  [9  Wash. 

assent  to  that  part  of  the  opinion  in  which  it  is  stated  that 
the  complaint  of  Catiin,  by  which  he  sought  to  have  an 
adjudication  that  his  debt  was  one  which  could  be  enforced 
against  community  property,  did  not  state  a  cause  of 
action;  for  while  it  is  true  that  the  presumption  is  that  it 
could  be  so  enforced,  yet  the  fact  that  such  presumption  is 
only  9i,  prima  facie  one  might  largely  affect  the  price  which 
would  be  realized  upon  a  sale  of  the  community  property 
to  satisfy  the  judgment.  The  plaintiff  should  have  the 
right  to  have  the  status  of  his  judgment  conclusively  es- 
tablished before  the  sale  of  community  property  there- 
under. Such  an  adjudication  is  not  only  in  the  interest  of 
the  plaintiff  but  of  the  defendant  as  well.  And  it  is  to  the 
interest  of  the  public  that  property  offered  for  sale  upon 
execution  should  bring  the  highest  price.  In  my  opinion 
the  judgment  should  be  in  all  things  affirmed. 

Scorr,  J.,  dissents. 


9    SOO 
14    580, 

[No.  1008.    Decided  September  4, 18M.] 

Robert  Olson,  Respondent^  v.  McMurray  Cedar  Lum- 
ber Company,  Appellant, 
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4i_6ao  Appeal  from  Superior  Courts  King  County, 

James  B.  Ilowe^  for  appellant. 

Jam£8  Hamilton  Lewis^  and  Z.  Hnlsetfier^  for  respondent. 
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The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  respondent,  plaintiff  in  this  case, 
was  an  employe  in  the  mill  of  the  appellant.  He  lost  his 
right  thumb  by  having  it  crushed  in  appellant's  saw  mill. 
He  obtained  a  verdict  for  $1, 000  damages,  from  which  judg- 
ment an  appeal  has  been  taken  to  this  court.  At  the  close 
of  respondent's  testimony,  motion  was  made  for  a  non- 
suit, which  was  overruled. 

Under  the  conditions  of  respondent's  employment  it  was 
his  duty  to  remove  slabs,  lumber  and  edgings  from  the 
rollers  on  which  such  material  passed  from  the  edging  ma- 
chine sliding  along  the  skids  to  the  slab  saw,  and  from 
thence  out  of  the  mill.  Respondent  had  been  employed 
around  the  mill  as  a  common  hand  for  about  three  months, 
but  the  accident  which  caused  the  injuries  happened  on  the 
third  day  of  his  employment  within  the  mill.  The  cog 
which  crushed  the  finger  of  respondent  was  uncovered. 
His  theory  is  that  this  was  negligence  on  the  part  of  the 
appellant,  and  that  in  any  event  respondent  should  have 
been  instructed  as  to  his  duties  around  the  machinery  and 
the  danger  of  the  same.  Respondent,  in  picking  up  small 
pieces  of  lumber  which  had  fallen  over  the  skid  and  in 
front  of  the  cog  which  was  in  the  live  roller,  did  not  notice 
the  cog,  and  his  hand  was  thereby  brought  in  contact  with 
it  and  the  injury  induced.  He  claims  he  did  not  know 
that  the  cog  was  there,  or  could  not  see  it  by  reason  of  its 
being  covered  by  this  refuse  lumber ;  and  that  he  could  not 
see  it  from  his  original  position  by  reason  of  his  View  be- 
ing obstructed  by  a  skid  which  was  between  him  and  the 
live  roller  or  cog  where  he  was  injured. 

It  seems  to  us  from  all  the  testimony  in  this  case,  and  from 
the  testimony  of  the  respondent  alone,  that  he  was  guilty 
of  gross  and  inexcusable  negligence.  He  testifies  that  the 
mill  was  cleaned  out  once  a  day,  and  that  the  refuse  lum- 
ber or  odds  and  ends  which  fell  upon  this  roller  were  not 
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there  in  the  morning,  and  especially  were  not  there  Mon- 
day morning  when  he  went  to  work.  If  this  be  true,  then 
if  he  had  exercised  the  sense  of  sight  which  every  man  is 
called  upon  to  exercise  under  such  circumstances,  he  woald 
have  seen  where  this  cog  was  located ;  and  it  is  going  too 
far  to  say  that  his  vision  was  obstructed  by  a  skid  which 
was  only  four  inches  broad  and  eight  inches  deep,  so  that 
he  could  not  see  a  cog  which  was  ten  inches  wide. 

In  answer  to  the  question,  "Do  you  mean  that  skid 
covered  the  cog  wheel  so  that  you  could  not  see  itT'  re- 
spondent said,  "If  I  noticed  I  could  have  seen  it,  but  I 
didn't  do  it."  Men,  when  they  are  working  around  dan- 
gerous machinery,  must  notice.  Their  faculties  and 
senses  are  given  them  for  the  purpose  of  self-preservation, 
and  they  must  exercise  them  to  a  reasonable  extent.  The 
testimony  of  this  man  shows  that  he  knew  where  all  the 
live  rollers  were,  and  that  in  every  live  roller  there  was  a 
cog,  and  that  he  knew  that  if  his  hand  came  in  contact 
with  the  cogs  he  would  be  hurt;  and  it  seems  to  us  that 
the  very  slightest  prudence  on  his  part  would  have  saved 
him  from  the  results  of  this  accident.  It  makes  no  par- 
ticular difference  whether  it  was  one  of  the  rollers  that 
was  three  feet  from  the  ground  or  the  roller,  as  claimed  by 
the  respondent,  that  was  ten  inches  from  the  ground. 
Three  days'  observation  of  this  machinery  around  which 
this  man  was  working  would  naturally  make  him  ac- 
quainted with  the  location  of  all  the  cogs;  and  if  he  did 
not  exercise  discretion  or  thought  or  care  enough  and  pay 
sufficient  attention  to  their  location  to  know  where  they 
were,  he  cannot  complain  if  by  reason  of  such  heedlessness 
he  is  damaged. 

The  dangers  in  this  instance  were  apparent,  and  the  law 
is  well  settled  that  an  employe  when  he  assumes  his  em- 
ployment takes  the  risk  of  all  apparent  danger.  This  was 
the  doctrine  announced  by  this  court  in  Week  v,  FremoiU 


PETERSON  V.  SAYWARD.  603 


Sept.  1894.]  Syllabus. 


MUl  Co.,  3  Wash.  629  (29  Pac.  215),  ^x^^Jmnings  v.  Tor 
coma  By.  cfe  Motor  Co.,  7  Wash.  275  (34  Pac.  937),  and 
is  the  doctrine  of  common  justice  and  right  between  em- 
ployer and  employe,  and  the  doctrine  of  common  sense. 

We  think  the  plaintiff's  own  testimony  in  this  case 
shows  so  clearly  a  disregard  of  the  apparent  dangers  of 
his  employment  that  he  should  not  be  allowed  to  recover 
damages  for  the  injuries  suffered  by  him. 

The  judgment  will,  therefore,  be  reversed,  and  the  cause 
remanded  with  instructions  to  grant  the  motion  for  a  non- 
suit asked  by  the  appellant. 

Anders,  Hoyt,  Stiles  and  Scjott,  JJ.,  concur. 


[No.  1105.    Decided  September  4, 1894.] 


Gust  Peterson  et  al..  Respondents,  v.  W.  P.  Say  ward,      ""* — ^/ 

Appdlant. 

L.OOOER8*  LIEN  —  DESTRUCTION  OF  LOGS  —  ACTION  FOR  DAMAGES  — 

PLEADING  —  PARTIES  —  COUNTERCLAIM . 

In  an  action  for  damages  under  §  1694,  Gen.  Stat.,  which  gives 
to  holders  of  liens  on  logs  a  right  of  action  against  any  person  in- 
juring or  destroying  the  togs,  the  complaint  states  a  cause  of  action 
when  it  alleges  that  the  plaintiffs  performed  work  on  a  certain 
boom  of  logs  for  which  they  filed  their  lien  notices  within  the  stat- 
utory  time;  that  the  logs  were  sold  to  defendant,  who,  knowing  the 
logs  were  subject  to  liens,  sawed  them  into  lumber  without  the  con- 
sent of  plaintiffs,  whereby  plaintiffs  were  damaged  to  the  amount 
of  their  liens  remaining  unpaid.  (Hoyt,  J.  dissents.) 

A  prior  adjudication  as  to  the  validity  of  plaintiffs'  liens  is  not 
necessary  as  a  basis  for  an  action  for  damages  for  the  destruction 
of  logs  upon  which  they  have  filed  liens,  but  the  two  matters  are 
properly  determinable  in  the  action  for  damages. 

Where  a  number  of  loggers  have  participated  in  cutting  and  raft- 
ing a  boom  of  logs,  upon  which  they  have  filed  liens,  their  joinder 
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as  plaintiffs  in  an  action  for  damages  for  the  destruction  of  the  logs 
is  proper. 

Under  Laws  1898,  p.  434,  §20,  damages  may  be  awarded  for  the 
destruction  of  logs  in  the  action  to  enforce  a  lien  thereon,  or  they 
may  be  recovered  in  a  separate  action. 

In  an  action  for  damages  for  the  destruction  of  certain  logs, 
brought  by  a  lien  holder  thereon,  the  defendant  cannot  set  up  as  s 
counterclaim  that  the  logs  had  beeu  sold  to  defendant,  and  that  in 
a  former  case  plaintiff  had  secured  a  foreclosure  of  his  lien,  and  a 
sale  of  a  portion  of  the  logs  which  had  not  been  destroyed  by  de- 
fendant. 

Appeal  froin  Superior  Courts  Kitsap  County, 

BatUe  i&  Shipley^  for  appellant, 

Burke^  Shepard  dd  Woods,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  was  an  action  for  damages  brought 
under  §  1 694  of  the  General  Statutes,  giving  to  the  holders  of 
liens  on  logs  an  action  for  damages  against  any  person  who 
shall  injure  or  destroy  logs.  In  this  action  the  plaintiffs 
recovered  a  judgment  of  $1,796  against  the  defendant  for 
sawing  up  logs  on  which  they  had  liens  for  wages.  The 
plaintiffs  were  sixteen  loggers  who  filed  their  liens  for 
wages  on  a  boom  of  logs  they  had  just  cut  and  rafted. 
The  logs  were  sold  to  defendant  by  the  employer  of  the 
plaintiffs.  Defendant  immediately  began  to  saw  them  into 
lumber  without  the  plaintiffs^  consent  and  without  making 
any  provision  for  their  liens.  It  is  alleged,  and  the  evi- 
dence shows,  that  he  knew  the  logs  were  subject  to  liens 
for  the  wages  of  the  plaintiffs,  respondents  herein.  Plaint- 
iffs then  brought  their  action  to  restrain  the  sawing  of  the 
logs,  and  to  foreclose  their  liens.  In  said  action  all  the 
logs  which  remained  unsawed  were  sold  and  the  proceeds 
were  applied  as  part  payment  of  the  liens.  Plaintiffs  then 
brought  their  action  for  damages  to  recover  the  remainder 
of  their  liens  still  unsatisfied. 
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The  amended  complaiDt  on  which  the  issues  were  formed 
alleges  that  each  of  the  plaintiffs  performed  work  on  a  cer- 
tain boom  of  logs,  and  within  the  statutory  time  filed  their 
lien  notices,  describing  the  logs,  alleging  that  the  logs  were 
sold  to  the  defendant,  who,  without  the  consent  of  the  plaint- 
iffs, sawed  them  into  lumber ;  that  the  defendant  knew  the 
logs  were  subject  to  liens ;  that  the  plaintiffs  were  dam- 
aged to  the  amount  of  their  liens  remaining  unpaid,  pray- 
ing for  judgment  accordingly.  Defendant  demurred  to 
the  complaint  on  the  ground  of  insufficiency  and  on  the 
ground  of  defect  of  parties  defendant.  The  demurrer  was 
overruled.  An  amended  answer  was  then  filed,  setting  up 
as  an  affirmative  defense  and  counterclaim  the  details  of 
the  foreclosure  case  previously  brought  by  the  plaintiffs, 
the  issuing  of  the  restraining  order  therern,  the  sale  of  the 
logs  remaining  unsawed,  and  asked  for  judgment  against 
the  plaintiffs  for  the  value  of  the  logs  sold.  Plaintiffs  de- 
murred to  this  counterclaim  and  their  demurrer  was  sus- 
tained. 

The  first  objection  that  appellant  raises  is  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  We  think  this  contention  cannot  be  sustained. 
This  action  is  brought  directly  under  the  provisions  of 
§1694,  Gen.  Stat,  which  provides  that  — 

'^Any  person  who  shall  injure,  impair  or  destroy,  or 
who  shall  render  difficult,  uncertain,  or  impossible  of 
identification,  any  sawlogs,  spars,  piles  or  other  timber 
upon  which  there  is  a  lien  as  herein  provided,  without  the 
express  consent  of  the  person  entitled  to  such  lien,  shall  be 
liable  to  the  lien  holder  for  the  damages  to  the  amount 
secured  by  his  lien,  which  may  be  recovered  by  a  civil  ac- 
tion against  such  person.'' 

The  amended  complaint,  it  seems  to  us,  states  sufficient 
to  bring  it  within  the  requirements  of  this  section. 

Neither  do  we  think  the  point  is  tenable  that  this  action 
for  damages  cannot  be  maintained  without  a  prior  determi- 
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nation  having  been  had  in  a  court  of  equity  of  the  validity 
of  the  plaintiff's  alleged  liens.  It  seems  to  us  that  this 
would  be  entirely  an  unnecessary  cost  and  expense  to  im- 
pose upon  the  litigants  in  this  kind  of  a  case.  It  has  been 
the  uniform  practice  of  the  courts  in  this  state  to  deter- 
mine first  the  validity  of  the  lien.  There  is  no  good  reason 
why  this  should  not  be  done  in  the  civil  action  for  dam- 
ages; because  it  would  be  a  necessary  determination  in 
the  case  before  damages  could  be  awarded;  and  we  think 
it  is  a  much  better  practice  to  have  these  two  questions 
determined  in  one  than  in  two  different  suits.  We  do 
not  think  that  there  was  either  a  misjoinder  of  parties 
plaintiff  or  that  the  complaint  fails  to  show  the  community 
of  interest  between  the  several  parties.  The  amount  of 
the  plaintiffs'  unpaid  liens  is  alleged,  and  that  is  the 
amount  that  is  asked  for  as  damages. 

This  is  an  action  directly  under  §1694,  and  when  all  the 
requirements  of  that  section  are  met  the  complaint  is  suf- 
ficient; for  the  law  declares  that  the  person  destroying  the 
logs  shall  be  liable  in  this  action  to  the  lien  holder  for  the 
damages  to  the  amount  secured  by  his  lien.     In  this  action 
the  trial  judge  held  that  as  the  amount  secured  by  the 
plaintiffs'  lien  was  in  excess  of  the  value  of  the  logs  sawed, 
the  utmost  they  could  recover  was  the  value  of  the  logs. 
The   appellant's   contention   that   two   suits    have    been 
brought,  when  the  matter  in  controversy  could  have  been 
determined  in  one,  is  answered,  it  seems  to  us,  by  the  act 
of  the  legislature  in  the  lien  act  of  1893  (Laws,  p.  434, 
§20),  which  provided  that  the  court  might  award  damages 
for  destruction  of  the  logs  in  the  action  to  enforce  the  lien, 
or  that  damages  might  be  recovered  in  a  separate  action. 

We  think  the  respondents'  demurrer  to  appellant's  de- 
mand for  offset  was  rightly  sustained.  The  amount  of  the 
logs  sold  had  been  credited  on  the  liens  and  it  played  no 
further  part  in  the  proceedings.     Whether  or  not  appel- 
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lant  availed  himself  of  the  right  remedy  in  his  objection 
that  there  was  a  misjoinder  of  parties  plaintiff  it  is  not 
necessary  for  us  to  discuss,  for  we  think,  under  the  general 
rules  of  pleading,  and  in  accordance  with  the  general  prac- 
tice in  lien  cases  in  this  state,  it  was  proper  for  all  the 
plaintiffs  to  join  in  one  action.  Sec.  143,  Code  Proc, 
provides  that  all  persons  interested  in  the  cause  of  action 
or  necessary  to  a  complete  determination  of  the  question 
shall,  unless  otherwise  provided  by  law,  l)e  joined  as 
plaintiffs  when  their  interest  is  in  common  with  the  party 
making  the  complaint,  and  as  defendants  when  their  inter- 
est is  adverse  to  the  plaintiff.  Surely  these  sixteen  plaint- 
iffs were  each  interested  to  the  extent  of  his  lien  in  the 
subject  of  this  action.  If  one  had  brought  the  action,  the 
others  could  have  intervened  because  they  were  interested 
in  the  cause  of  action,  and  if  they  had  a  standing  as  inter- 
venors  they  certainly  would  have  a  standing  as  original 
plaintiffs;  and  all  of  them  having  an  interest  in  the  deter- 
mination of  this  case,  especially  under  the  ruling  of  the 
court  that  the  judgment  would  be  limited  to  the  value  of 
the  logs  destroyed,  they  were  all  proper  parties  to  this  one 
action,  and  in  any  event  it  would  be  to  the  interest  of  the 
appellant  that  all  these  rights  should  be  adjudicated  in  one 
action,  and  he  can  not  be  heard  to  complain  of  that  which 
does  not  injure  him.  And  if  their  right  to  recover  is  lim- 
ited to  the  value  of  the  logs  sawed,  if  the  actions  were 
brought  separately,  the  amount  for  which  appellant  was 
responsible  might  be  exhausted  before  the  last  lienor  had 
brought  his  action,  and,  if  true,  it  would  render  his  action 
when  brought  futile. 

We  have  examined  the  instructions  of  the  court  and  think 
they  were  substantially  correct.  We  think  that  there  was 
sufficient  testimony  as  to  the  value  of  the  logs  for  the  jury 
to  act  upon,  and  the  amount  due  the  respondents  was  suffi- 
ciently proven.  All  these  questions  were  questions  for  the 
jury. 
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The  point  raised  by  the  appellant,  that  the  court  bad 
violated  the  provisions  of  the  constitution  in  relation  to 
commenting  upon  facts,  we  think  is  not  sustained  by  the 
record.  There  was  no  conflicting  testimony  on  this  prop- 
osition. The  circumstances  under  which  the  instructioD 
was  given  and  the  conditions  existing  at  that  time  rendered 
it  absolutely  harmless. 

We  think  the  judgment  should  be  affirmed. 

Scott,  Stiles  and  Anders,  JJ.,  concur. 

HoYT,  J.  (dissenting).  —  In  my  opinion  the  amended 
complaint  was  defective  in  that  it  did  not  state  the  value  of 
the  logs  sawed  by  the  defendant,  and  for  that  reason  the 
demurrer  thereto  should  have  been  sustained. 
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Philip  Neis  et  al.^  Respondents^  v.  Alexander  S.  Far- 

QUHAR80N  et  ol.^  Appellants, 

EQUITY  —  ACTION  FOK  ACCOUNTING  BY  AGENT — DECREE  —  EVI- 
DENCE—  DEATH  OP  PARTY  —  TESTIMONY  OF  ADVERSE  PARTY- 
PRESENTATION   OF  CLAIMS  TO  ADMINISTRATOR. 

Where  an  aflrent  has  been  intrusted  with  the  money  of  his  princi- 
pal for  the  purchase  of  hops,  and,  after  purchasing  hops,  sells  them 
on  his  own  account  and  returns  the  money  advanced  by  his  princi- 
pal, the  tatter  is  entitled  to  an  accounting  in  equity,  althoagh  no 
fraud  on  the  part  of  the  agent  is  alleged  or  proven. 

The  failure  of  the  trial  court  to  order  a  technical  accounting  is 
not  a  ground  for  reversal  of  the  decree,  when  the  court  itself  finds 
the  amount  due  and  such  amount  is  not  larger  than  the  evidence 
warrants. 

The  death  of  a  party  to  an  action  and  the  subf^titution  of  his 
legal  representative,  subsequent  to  the  commencement  of  suit 
against  him,  will  not  render  inadmissible  in  evidence  the  deposition 
of  an  adverse  party  in  interest,  when,  at  the  time  such  deposition 
was  taken,  the  testimony  of  the  witness  was  competent. 
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Where  a  demand  against  a  decedent's  estate  is  merely  for  equit- 
able relief,  or  for  uncertain  and  unliquidated  damages,  it  is  not 
necessary  to  present  it  to  the  administrator  for  allowance  or  re- 
jection prior  to  the  institution  of  suit  thereon. 

The  objection  that  there  was  no  presentation  of  plaintifiTs  claim 
or  demand  to  the  administrator  prior  to  suit  cannot  be  urged  for 
the  first  time  in  the  appellate  court. 

Appeal  from  Superior  Courts  Pierce  County, 

W.  ir.  Likens^  and  Ira  A.  Tomfi^  for  appellants. 
//.  F.  Garretson.^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — In  the  year  188^,  the  respondents,  Philip 
Neis  and  Richard  Brangon,  partners  under  the  firm  name  of 
Philip  Neis  &  Co.,  instituted  this  action  against  William 
Wagner  and  Alexander  S.  Farquharson,  partners  doing 
business  at  Puyallup  under  the  name  and  style  of  Wm. 
Wagner  &  Co. ,  to  compel  the  defendants  to  account  for  and 
pay  over  the  proceeds  of  certain  hops  alleged  to  have  been 
purchased  by  defendants  for  and  on  account  of  plaintiffs  in 
the  year  1882. 

The  complaint  alleges  that  on  or  about  June  7,  1882,  the 
plaintiffs  and  defendants  agreed  that  defendants  should, 
during  the  year  1882,  as  agents  of  said  plaintiffs,  purchase 
hops  in  Washington  Territory  for  the  use  of  and  on  account 
of  the  plaintiffs,  to  be  shipped  to  plaintiffs  at  San  Francisco, 
California,  and  that  plaintiffs  should  pay  to  said  defendants 
a  commission  of  one-half  cent  for  each  and  every  pound  of 
hops  so  purchased,  and  that  plaintiffs  should  from  time  to 
time  make  all  necessary  cash  advances  to  enable  the  defend- 
ants to  purchase  said  hops,  and  that  said  purchases  should 
be  made  under  such  general  instructions  and  directions  as 
plaintiffs  might  give  from  time  to  time  concerning  the  same. 

It  is  further  alleged  therein,  in  substance,  that  the  de- 
fendants, under  said  agreement,  and  as  plaintiffs^  agents. 
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did  purchase  from  time  to  time  during  said  year  1882,  and 
prior  to  September  1,  1882,  large  quantities  of  hops  for 
the  use  of  and  on  account  of  plaintiffs,  and  under  their 
directions  and  instructions  from  divers  persons  in  Pierce 
county,  and  to  enable  them  to  make  said  purchases  the 
plaintiffs  furnished  said  defendants  large  sums  of  money, 
amounting  to  the  sum  of  ^577.76,  which  money  was  re- 
ceived by  them  and  expended  in  paying  cash  advances  on 
said  hops  to  the  several  persons  selling  the  same.  That 
the  plaintiffs  have  no  knowledge  or  definite  information  as 
to  the  quantity  of  hops  so  purchased  by  said  defendants 
under  said  agreement,  but  believe  the  same  to  exceed 
thirty  thousand  pounds,  and  they  do  not  know  the  names 
of  the  different  persons  from  whom  they  were  so  purchased. 
That  the  said  hops  so  purchased,  being  then  and  there  the 
property  of  the  plaintiffs,  came  into  the  possession  of  the 
defendants,  who  thereafter  sold  the  same,  contrary  to  their 
said  agreement,  to  divers  persons  to  the  plaintiffs  unknown, 
and  that  the  proceeds  of  said  sales  were  paid  to  defendants, 
who  now  hold  and  possess  the  same  for  the  use  of  plaintiffs. 
That  plaintiffs  have  no  knowledge  or  means  of  knowledge 
as  to  the  amount  so  received  by  the  defendants,  but  be- 
lieve the  same  exceeds  the  sum  of  twenty  thousand  dollars. 
That  plaintiffs  have  repeatedly  demanded  of  defendants  an 
accounting  of  their  acts  and  doings  as  such  agents,  and  of 
the  quantity  of  hops  so  purchased  under  said  agreement 
and  from  whom,  and  of  the  money  paid  defendants  by 
plaintiffs  for  said  cash  advances,  and  of  the  amount  of  hops 
so  received  by  them  and  the  charges  thereon,  and  also  an 
account  of  the  proceeds  of  said  sales,  but  the  defendants 
have  refused  and  still  refuse  to  comply  with  any  of  said 
demands,  and  that  plaintiffs  have  offered  from  time  to  time 
to  pay  all  commissions  due  to  said  defendants,  and  all  per- 
sonal advances  or  payments  which  may  have  been  made  by 
defendants  in  the  purchase  of  said  hops,  and  now  offer  to 
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pay  the  same  whenever  ascertained.  The  answer  of  the 
defendants  denies  each  and  every  allegation  of  the  com- 
plaint, and  sets  up  affirmatively  that  in  the  summer  of 
1882  the  plaintiffs  loaned  defendants  the  sum  of  $577.76, 
and  that  thereafter,  and  on  August  23,  1882,  the  defend, 
ants  tendered  the  same  to  plaintiffs  together  with  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annum,  which  the 
plaintiffs  then  and  there  refused  and  have  ever  since  re- 
fused, and  that  defendants  now  are  and  ever  since  have 
been  ready  and  willing  to  pay  plaintiffs  said  sum  of  money. 
That  at  all  times  mentioned  in  the  complaint,  and  prior 
thereto,  defendants  were  engaged  in  doing  a  general  busi- 
ness as  merchants,  and  were  also  engaged  in  buying  and 
selling  hops  on  their  own  account  and  for  others,  which 
facts  were  at  all  times  known  to  these  plaintiffs.  That  de- 
fendants while  so  engaged  in  business  as  aforesaid  agreed 
to  purchase  hops  for  plaintiffs  at  such  prices  and  in  such 
lots  and  of  such  quality  as  plaintiffs  might  from  time  to 
time  instruct  them  to  purchase,  but  not  otherwise.  That 
plaintiffs  did  from  time  to  time  instruct  them  to  purchase 
hops  of  certain  quality,  in  certain  lots  and  at  certain  prices, 
but  that  defendants  were  unable  to  purchase  any  hops  upon 
the  terms,  conditions  and  of  the  quality  and  at  the  prices 
to  which  they  were  limited  by  plaintiffs'  said  instructions, 
and  that  the  plaintiffs  during  all  the  times  mentioned  in 
the  complaint  refused  to  pay  the  ruling  and  market  price 
demanded  for  hops  of  the  quality  and  in  such  lots  as  plaint- 
iffs instructed  them  to  purchase,  and  by  reason  thereof 
these  defendants  purchased  no  hops  for  or  on  account  of 
plaintiffs. 

The  affirmative  matters  set  forth  in  the  answer  were  de- 
nied by  the  reply  o£  plaintiffs^  and  upon  the  issues  thus 
raised  a  trial  was  had,  resulting  in  a  decree  for  plaintiffs, 
and  the  defendants  appealed. 

No  formal  order  was  made  by  the  trial  court  for  an  ac 
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counting  between  the  parties  to  the  action,  but  a  referee 
was  appointed  to  take  the  testimony  and  report  it  to  the 
court.  The  referee  was  appointed  in  the  year  1884,  hot 
it  seems  he  did  not  report  and  file  the  testimony  taken  by 
him  until  March,  1888.  The  final  hearing  was  had  upon 
the  testimony  so  taken  and  reported  by  the  referee,  and 
the  deposition  of  R.  M.  Brangon,  one  of  the  plaintiffs. 
This  deposition  was  regularly  taken  before  a  notary  public 
in  San  Francisco,  California,  on  August  13  and  14,  1885, 
and  the  defendants  were  then  and  there  represented  by 
counsel  who  appeared  and  cross  examined  the  witness 
fully  in  their  behalf.  Thereafter,  and  on  August  6,  1886, 
Wm.  Wagner,  one  of  the  defendants,  died,  intestate,  and 
Christina  Wagner,  administratrix,  and  A.  J.  Miller,  ad- 
ministrator, of  his  estate,  were  substituted  as  defendants, 
and  the  cause  proceeded  against  them,  and  judgment  was 
rendered  against  them  and  A.  S.  Farquharson  in  their  rep- 
resentative capacities  (the  latter  having  been  appointed 
administrator  of  the  partnership  estate  of  Wm.  Wagner  & 
Co.),  on  February  25,  1893. 

Objection  is  made  by  the  appellants  to  this  judgment  on 
the  alleged  ground  that  the  plaintiffs  failed  to  make  out  a 
cause  for  an  accounting  or  any  cause  within  the  jurisdic- 
tion of  a  court  of  equity. 

It  is  not  disputed  that  the  relation  of  principal  and 
agent  existed  between  the  original  parties  to  this  action. 
In  fact,  such  a  relation  is  virtually  admitted  by  the  defend- 
ants^ answer,  the  substance  of  which  is  above  set  forth. 
But  the  extent  and  character  of  the  agency  is  disputed. 

The  testimony  of  the  defendant  Farquharson  shows  that 
during  the  summer  of  1882,  and  while  their  agreement 
with  the  respondents  was  in  full  force,  the  firm  of  Wagner 
&  Co.  purchased  hops  from  divers  persons  for  themselves, 
but  he  further  says  they  were  unable  to  purchase  any  for 
the  respondents  owing  to  the  conditions  imposed  upon  them 
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as  to  price,  quality  and  quantity.  The  record  discloses, 
however,  that  the  firm  of  Wm.  Wagner  &  Co.  notified  the 
respondents  by  letter,  on  one  occasion  at  least,  that  they 
had  purchased  a  certain  quantity  of  hops,  but  neither  in 
that  nor  in  any  other  communication  during  the  existence 
of  the  agency  were  the  respondents  informed  that  the  pur- 
chase was  not  made  on  their  account,  but  on  account  of 
Wagner  &  Co. 

We  are  convinced  from  the  evidence,  as  a  whole,  that 
the  respondents  had  good  reason  to  believe,  and  did  be- 
lieve, that  Wagner  &  Co.  were  buying  hops  on  their  ac- 
count exclusively.  Indeed,  they  were  not  even  informed 
to  the  contrary  by  the  letter  of  August  9,  1882,  by  which 
they  were  notified  that  Wagner  &  Co.  would  no  longer  act 
as  their  agents.  In  that  letter  Wagner  &  Co.  say,  ''We 
feel  that  our  connection  with  your  house  has  not  been  a 
source  of  much  profit  to  us  this  year. ' '  If  they,  up  to  that 
time,  had  purchased  no  hops  for  the  respondents,  it  is 
reasonable  to  suppose  they  would  then  have  plainly  said 
so.  And,  in  that  event,  there  would  have  been  no  occasion 
to  mention  the  subject  of  ''profit"  at  all. 

An  examination  of  all  of  the  evidence  in  the  record  leads 
us  to  the  conclusion  that  the  appellants  ought  in  equity  to 
account  to  the  respondents  for  the  proceeds  of  the  hops 
purchased  by  Wagner  &  Co.  while  acting  as  the  agents  of 
the  respondents,  and  subsequently  sold  by  them  without 
the  consent  of  their  principals.  And  this  being  so,  it  fol- 
lows that,  under  the  law  existing  at  the  time  of  the  trial, 
as  often  construed  by  this  court,  a  finding  of  facts  by  the 
trial  court  was  not  a  necessary  prerequisite  to  the  validity 
of  the  decree,  and  therefore  the  omission  of  such  finding 
is  no  ground  for  its  reversal. 

It  is  earnestly  insisted  by  the  learned  counsel  for  the 
appellants  that  inasmuch  as  no  fraud  is  alleged  or  proven, 
and  no  money  of  the  plaintiffs  is  shown  to  have  been  used 
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in  paying  the  purchase  price  of  the  hops,  plaintiffs  are  not 
in  a  situation  to  claim  equitable  relief,  their  remedy  being 
exclusively  an  action  at  law  for  damages  for  breach  of  con- 
tract. But  we  think  this  contention  of  counsel  cannot  be 
sustained.  As  a  matter  of  fact  the  defendants  had  money 
of  the  plaintiffs  in  their  hands  which  they  might  have  used 
if  they  did  not,  and  which  the  plaintiffs  expected  they  would 
use  in  part  payment  for  hops.  Equity  will  not  permit  a 
party  who  undertakes  to  act  for  another  in  any  given  mat- 
ter to  act  for  himself  in  the  same  matter,  or  place  himself 
in  a  position  where  his  own  personal  interests  conflict  with 
the  intei-est  of  his  employer.  2  Pomeroy ,  Eq.  Jur. ,  §  959. 
And  this  is  just  what  Wagner  &  Co.  did  in  this  instance. 
The  rule  is  well  stated  in  Dutton  v.  Willner.  52  N.  Y. 
312,  in  which  case  the  court  said: 

''It  is  a  well  settled  and  salutary  rule  that  'a  person  who 
undertakes  to  act  for  another  in  any  matter  shall  not,  in  the 
same  matter,  act  for  himself. '  ...  If  the  agent  make 
a  profit  out  of  the  transaction  he  is  bound  to  account  for  it^ 
though  made  without  the  knowledge  or  authority  of  the 
principal,  and  without  risk  or  expense  to  him." 

In  this  case  the  quantity  of  hops  purchased  and  the  price 
paid,  as  well  as  the  amount  received  for  them  by  Wagner 
&  Co. ,  were  peculiarly  within  their  own  knowledge.  And, 
under  such  circumstances,  the  jurisdiction  of  equity  attaches. 
3  Pomeroy,  Eq.  Jur.,  §  1420,  and  note  1. 

Nor  do  we  think  that  the  failure  of  the  court  below  to 
order  a  technical  accounting  is  proof  that,  in  the  opinion 
of  the  court,  the  plaintiffs  were  not  entitled  to  an  account- 
ing at  all.  The  statute  prescribes  no  method  by  which  an 
account  shall  be  taken  or  stated  in  actions  like  this,  and  a 
mere  departure  from  the  recognized  procedure  under  the 
former  practice  in  chancery  is  not  alone  a  sufficient  ground 
for  the  reversal  of  the  judgment.  The  court  itself  found 
the  amount  due  plaintiffs,  and,  if  the  amount  so  found  was 
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not  larger  than  the  evidence  warranted,  the  defendants  cer- 
tainly have  no  legal  cause  of  complaint. 

It  is  next  urged  that  the  court  erred  in  admitting  in  evi- 
dence the  deposition  of  Brangon.  It  is  claimed  that  this 
deposition,  though  competent  when  taken,  was  incompe- 
tent at  the  time  of  the  final  hearing  of  the  cause,  by  reason 
of  the  provisions  of  §  389  of  the  1881  Code  of  Washing- 
ton, which  are  as  follows: 

^^ Provided^  howiroer^  That  in  an  action  or  proceeding 
where  the  adverse  party  sues  or  defends  as  executor,  ad- 
ministrator or  legal  representative  of  any  deceased  or  in- 
sane person,  or  as  guardian  of  a  minor  under  the  age  of 
fourteen  years,  then  a  party  in  interest,  or  to  the  record, 
shall  not  be  permitted  to  testify  in  his  own  behalf.'' 

This  contention  on  the  part  of  the  appellants  is  based 
upon  the  alleged  legal  proposition  that  the  competency  of 
a  witness  whose* deposition  is  offered  in  evidence  must  be 
determined  by  the  law  in  force  at  the  time  of  the  trial  and 
not  by  the  law  existing  when  the  deposition  was  taken.  In 
support  of  this  proposition  appellants  cite  Weeks  on  Dep- 
ositions, §  413;  Mitchell  v.  Ilaggenmeyer^  51  Cal.  108; 
Fidden  v.  Lahens^  6  Abb.  Pr.  (N.  S.)  341,  and  5  Am.  and 
Eng.  Enc.  Law,  582.  And  they  insist  that,  tested  by 
these  authorities,  the  deposition  was  inadmissible. 

Had  the  action  been  brought  against  Wagner's  admin- 
istrators in  the  first  instance,  or  had  Brangon  testified 
after  they  were  substituted  as  parties  defendant,  it  seems 
clear  that  his  testimony  would  have  been  incompetent  un- 
der the  statute.  But  it  will  be  remembered  that  when  he 
testified  there  were  no  administrators  in  the  case,  no  one 
was  suing  or  defending  in  a  representative  capacity,  and  in 
such  cases  only  is  a  party  in  interest  or  to  he  record  pre- 
vented from  testifying.  It  would,  in  our  opinion,  be  ex- 
tremely unreasonable  to  hold  that  Brangon  did  not ' '  testify' ' 
until  his  deposition  was  read  at  the  hearing.  He  testified 
at  the  time  his  deposition  was  taken,  and  when  he  was  a 
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competent  witness.  The  statutory  prohibition  is  to  testi- 
fying under  certain  specified  circumstances.  And  it  makes 
the  time  of  testifying  the  test  of  competency,  rather  than 
the  time  of  the  hearing.  If  at  that  time  the  witness  \s 
competent,  the  prohibition  does  not  apply.  We  think 
there  was  no  error  in  admitting  the  deposition  in  evidence. 
And,  as  was  said  in  Marlatt  v.  Warwick^  18  N.  J.  Eq.  108: 

''This  is  in  accordance  with  the  well  settled  rule  of  evi- 
dence, both  at  law  and  in  equity,  that  the  objection  to  the 
witness  must  exist  at  the  time  of  his  being  sworn;  if  a  wit- 
ness should,  after  being  examined,  die,  become  interested 
in  the  suit,  or  be  convicted  of  crime,  his  testimony  would 
not  be  rejected  on  that  account." 

See,  also,  Ford  v,  Grieshabe^^  39  Tenn.  435;  Cameron  v. 
Cameron^  15  Wis.  6;  /Smith'* 8  Eo^x  v.  ProfiU^%  Adra^r^  82 
Va.  832  (1  S.  E.  67);  Keran  v.  Trice's  Exrs,  75  Va.  690. 

In  Comitu  v.  JTetjield,  80  N.  Y.  261,  it  \ya8  held  that  the 
death  of  the  defendant  was  no  ground  for  striking  out  that 
portion  of  plaintiff^  s  testimony  given  before  the  death  oc- 
curred. And  in  Sheidley  v.  Avltman^  18  Fed.  ^^^^  it 
was  said  that  it  is  the  rule  in  chancery  that  if  the  testi- 
mony was  competent  when  the  deposition  was  taken  and 
filed  it  remains  competent,  and  the  court  there  held  that 
this  rule  of  equity  was  not  changed  by  §858  of  the  Re- 
vised Statutes  of  the  United  States,  which  is  a  statute 
similar  in  its  object  and  purpose  to  ours,  but  that  the  ad* 
ministrator  merely  takes  up  the  case  as  it  stood  when  the 
intestate  party  died.  And  to  the  same  effect  is  the  case 
of  Vattier  v.  Hiride^  7  Pet.  252,  in  which  Chief  Justice 
Marshall  said: 

^^The  new  parties  plaintiffs  are  the  representatives  of 
Belinda  Hinde,  an  original  plaintiff,  and  the  proceedings 
are  revived  in  their  names  by  order  of  the  court  on  their 
bill  of  revivor.  Under  such  circumstances  the  settled 
practice  is  to  use  all  the  testimony  which  might  have  been 
used  had  no  abatement  occurred." 

See,  also,  5  Am.  and  Eng.  Enc.  Law,  610. 
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It  is  further  contended  that  the  judgment  must  be  re- 
versed for  the  reason  that  there  is  no  proof  that  plaintiffs 
ever  presented  their  demand  or  claim  to  the  administrators 
for  their  allowance  or  rejection,  as  they  were  required  to 
do  by  §  988  of  the  Code  of  Procedure.  But  this  con- 
tention cannot  prevail.  In  the  first  place  it  is  question- 
able, to  say  the  least,  whether  plaintiffs^  demand  was 
such  a  claim  as  is  contemplated  by  our  statute.  The  stat- 
ute (§980)  provides  that  "every  claim  presented  to  the 
administrator  shall  be  supported  by  the  affidavit  of  the 
claimant  that  the  amount  is  justly  due,  that  no  payments 
have  been  made  thereon,  and  that  there  are  no  offsets  to 
the  same  to  the  knowledge  of  the  claimant. "  It  is  difficult 
to  see  how  the  plaintiffs  could  have  made  such  an  affidavit. 
Their  action  was  instituted  for  the  very  purpose  of  discov- 
ering and  ascertaining  the  "amount"  of  their  claim,  which 
they  alleged  in  their  complaint  they  did  not  know,  and  had 
no  means  of  knowing  except  by  an  accounting. 

Where  the  demand  is  merely  for  equitable  relief  or  for 
uncertain  and  unliquidated  damages  it  has  been  held,  and 
not  without  reason,  that  it  is  not  necessary  to  present  it  to 
the  administrator  for  allowance  or  rejection,  "for  it  is  ob- 
vious that  in  all  such  cases  the  exhibition  would  be  but  an 
idle  ceremony."  2  Woerner,  Adm'n,  §  386;  Evans^  Adm^r^ 
V,  Hardeman.  15  Tex.  480 ;  Toulouse  v,  Rurkett^  2  Idaho, 
170  (10  Pac.  26);  Thompson  v.  Reno  Savings  Bank,,  19 
Nev.  242  (3  Am.  St.  Rep.  883). 

In  the  second  place,  the  appellants  are  not  in  a  position 
to  urge  the  objection  in  this  court  that  there  was  no  pre- 
sentation of  plaintiffs^  claim  or  demand  to  the  administra- 
tor. The  record  does  not  show  that  the  objection  was  made 
in  the  court  below,  and  it  cannot  be  taken  for  the  first  time 
in  the  appellate  court.  Coleman  v,  Woodworth^  28  Cal. 
668;  Bank  of  Stockton  v,  Howland,  42  Cal.  129;  Drake 
V.  Foster,  52  Cal.  225. 
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Lastly,  it  is  claimed  that  the  evidence  is  insufficient  to 
establish  a  right  in  plaintiffs  to  a  recovery  in  this  action. 
But  in  this  view  we  are  unable  to  concur.  There  is  a  con- 
flict in  the  evidence  on  some  material  points,  but  the  judg- 
ment cannot  be  disturbed  on  that  account. 

The  judgment  must  be  affirmed,  and  it  so  ordered. 

HoYT,  Stiles  and  Scott,  JJ.,  concur. 
Dunbar,  C.  J. ,  dissents. 
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[No.  1344.    Dedded  September  4, 18M.] 

Times  Publishing  Company,  Appellant^  v.  The  City  of 

Everett  et  al, ,  Respondents. 

MUNICIPAL  CORPORATION  —  CONTRACTS  — AWARD  TO  HIGHEST  BID- 
DER—INJUNCTION BY  COMPETITOR  AND  TAXPAYER  —  PLEADING 
—  MANDAMUS. 

Although  the  complaint  in  an  action  may  be  an  attempt  to 
improperly  join  a  cause  of  action  for  mandamus  and  one  for  injunc- 
tion, yet  a  demurrer  for  misjoinder  will  not  lie,  provided  the  com- 
plaint, which  is  not  separated  into  separate  counts  or  causes  of 
action,  but  is  a  continuous  statement  of  facts,  states  a  g^ood  cause  of 
action  for  the  injunction  and  shows  no  grounds  for  relief  by  man- 
damus. 

A  municipal  corporation  cannot  be  compelled  by  mandamus  to 
enter  into  a  contract  with  one  who  shows  himself  to  have  been  the 
lowest  bidder  in  response  to  a  call  for  bids  for  doing  the  city  adver- 
tising. 

Where,  through  fraud  or  manifest  error  not  within  the  discretion 
confided  to  the  agents  of  a  municipal  corporation,  they  are  pro- 
ceeding to  make  a  contract  which  will  illegally  cast  upon  tax- 
payers a  substantially  larger  burden  of  expense  than  is  necessary, 
the  courts  will  interfere  by  injunction  for  the  purpose  of  restricting 
their  action  within  legal  bounds. 

Although,  under  a  statute  requiring  a  contract  for  city  advertis- 
ing to  be  let  to  the  lowest  bidder,  there  may  be  some  discretion  of 
a  judicial  character  reposed  in  the  city  council  for  determining 
what  is  the  lowest  and  best  bid,  yet,  in  order  to  prevent  interference 
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by  injunction,  the  city  council  should  judicially  find  the  facts 
which  in  its  judgment  render  the  apparently  lowest  bid  not  the 
lowest  and  best  in  fact. 

The  fact  that  the  plaintiff,  in  an  action  to  enjoin  the  letting  of  a 
contract  for  the  city  printing,  has  ulterior  motives  in  prosecuting 
the  suit,  beyond  his  direct  interest  in  the  controversy  as  a  taxpayer, 
will  not  necessarily  disqualify  him  as  plaintiff. 

Ajypeal  from  Superior  Caivrt^  Snohomish  County, 

Church  c6  AJcerman^  for  appellant. 

IL  D,  Cooley  (N^.  D.  Walling,  of  counsel),  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  Gen.  Stat,  §649,  provides  that  in  cities  of 
the  third  class  the  council  shall  annually,  at  a  stated  time, 
contract  for  doing  all  city  printing  and  advertising,  which 
contract  shall  be  let  to  the  lowest  bidder;  advertising  to 
be  done  in  a  newspaper  printed  and  published  in  such  city. 
The  city  of  Everett,  by  ordinance  No.  3,  fixed  the  stated 
time  as  April  1 ;  required  that  the  newspaper  must  have 
been  published  at  least  one  year  before  the  date  of  contract, 
and  that  the  contractor  must  give  bond  as  the  council  might 
determine;  and  directed  the  city  clerk  to  give  notice,  by 
publication,  of  the  annual  letting. 

Pursuant  to  this  ordinance  the  clerk  gave  a  notice  that 
bids  for  the  city  advertising  would  be  received  at  a  certain 
time.  The  notice  stated  no  particulars  of  what  would  be 
required  in  the  way  of  advertising,  or  how  the  bids  should 
be  framed.  At  the  proper  time  two  bids  were  presented, 
one  by  appellant  and  one  by  James  N.  Bradley.  Appel- 
lant's bid  was  for  solid  nonpareil  at  twenty-five  cents  per 
inch  for  the  first  insertion  and  fifteen  cents  for  subsequent 
insertions.  Bradley's  bid  was  for  the  same  kind  of  type 
at  one  dollar  per  inch  for  the  first  and  fifty  cents  for  each 
subsequent  insertion.     Other  propositions  of  the  two  bid- 
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ders  were  substantially  the  same,  except  that  Bradley  of- 
fered that  if  the  contract  were  awarded  to  him  he  would 
publish  the  official  proceedings  of  the  council  free  of  cost 
to  the  city,  and  the  city  delinquent  tax  list  at  the  rate  of 
five  cents  for  each  description. 

The  council  awarded  the  contract  to  Bradley  by  resolu- 
tion, declaring  him  to  be  the  •' lowest  and  best  bidder 
therefor. ' '  There  was  no  other  finding  concerning  either 
of  the  bids.  Appellant,  in  its  complaint,  shows  these  facts, 
and  that  a  contract  based  upon  his  bid  has  been  entered 
into  between  the  city  and  Bradley;  and  also  that  it  is  a  tax- 
payer in  the  city  of  Everett.  The  object  of  the  action,  as 
stated  in  the  prayer,  is  to  enjoin  the  performance  of  the 
contract,  and  to  require  the  city  to  enter  into  a  contract 
with  itself  as  the  lowest  bidder  for  the  advertising. 

Four  grounds  of  demurrer  were  alleged:  (1)  No  juris- 
diction of  the  subject  matter.  (2)  Defect  of  parties,  in 
that  the  individual  members  of  the  council  were  not  made 
defendants.  ( 3 )  Several  causes  of  action  improperly  joined. 
(4)  Not  sufficient  facts  to  constitu^  a  cause  of  action. 

We  are  not  advised  upon  which  of  the  grounds  the  court 
sustained  the  demurrer,  but  only  the  last  two  are  argued 
here. 

As  to  the  third,  it  is  urged  that  the  appellant  is  seeking 
relief  in  a  dual  capacity,  and  inconsistent  relief  at  that. 
As  a  taxpayer  it  would  enjoin  the  performance  of  the  con- 
tract on  the  ground  of  its  illegality,  and  because,  by  reason 
of  the  high  price  agreed  to  be  paid  for  advertising  in  face 
of  the  lower  bid,  it  will  suflfer  wrong  in  excessive  taxation. 
In  this  capacity,  it  has  no  interest  in  its  own  bid,  and  the 
result  of  the  suit  would  be  a  new  letting  of  the  contract. 
But  as  bidder  its  object  is  to  secure  a  contract  for  itself, 
based  upon  its  low  bid,  and  it  has  no  concern  whether 
the  city  go  on  with  the  Bradley  contract  or  not.  There  is 
no  question  but  that  the  complaint  was  framed  with  the 
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double  purpose  of  enjoining  the  defendants  at  the  suit  of 
a  taxpayer,  and  of  procuring  a  mandamus  for  its  own 
benefit  as  a  bidder;  and  the  brief  frankly  concedes  this. 
This  was  an  attempt  to  improperly  join  two  causes  of  ac- 
tion, to  the  second  of  which  Bradley  was  neither  a  neces< 
sary  nor  a  proper  party.  But  if  there  was  a  statement  of 
one  good  cause  of  action,  and  an  attempted  statement  of  an- 
other which  called  for  a  species  of  relief  which  would  not 
be  conceded  under  any  state  of  the  pleading,  we  think  a 
demurrer  for  misjoinder  ought  not  to  lie.  It  must  be  pre- 
mised that  this  complaint  is  not  divided  into  separate 
counts  or  causes  of  action,  but  is  a  continuous  statement 
of  facts,  only  two  paragraphs  of  which,  the  21st  and  27th, 
together  with  the  prayer,  indicate  a  design  to  claim  relief 
other  than  by  the  injunction.  Strike  out  such  portions  of 
the  paragraphs  mentioned  as  pertain  to  the  appellant's 
prospective  profits  under  its  bid,  and  the  prayer  for  a 
mandamus,  and  there  will  be  left  only  a  taxpayer's  com- 
plaint for  injunction,  which,  in  our  view,  is  the  only  sus- 
tainable cause  of  action. 

The  generally  accepted  rule  is,  that  the  courts  will  not, 
by  mandamus,  compel  a  municipal  corporation  to  enter 
into  a  contract  with  one  who  shows  himself  to  have  been 
the  lowest  bidder  in  a  competition  of  this  kind.  High, 
Extr.  Leg.  Rem.,  §  92;  State  v.  Board  of  Education^  24 
Wis.  683;  Kelly  v.  Chicago,  62  IlL  281;  State  v.  McGrath, 
91  Mo.  386  (3  S.  W.  846);  Douglass  v.  Commonwealth, 
108  Pa.  St.  659;  Madison  v.  Harbor  Board,  76  Md.  395 
(26  Atl.  337). 

The  case  of  Baum  v.  S^veeny,  6  Wash.  712  (32  Pac.  778), 
is  distinguishable  from  the  foregoing  citations  in  that  the 
adjudication  there  had  was  upon  an  appeal  which  lay  di- 
rectly from  the  board  of  county  commissioners  to  the 
superior  court,  and  there  was  only  one  bid  which  was  en- 
titled to  consideration  under  the  statute.     Added  force  is 


•<*. 


522  TIMES  PUBLISHING  CO.  v.  EVERETT. 

Opinion  of  the  Court— Stiles,  J.  [9  Wash, 

given  to  the  rule  by  our  statute  which  provides  that  the 
council  may  reject  all  bids  presented  and  re-advertise  at 
their  discretion. 

On  the  other  hand,  the  agents  of  municipal  corporations 
must  maintain  themselves  within  the  law  in  the  matter  of 
awarding  contracts,  and  if  through  fraud  or  manifest  error 
not  within  the  discretion  confided  to  them,  they  are  pro- 
ceeding to  make  a  contract  which  will  illegally  cast  upon 
taxpayers  a  substantially  larger  burden  of  expense  than  is 
necessary,  the  courts  will  interfere  by  injunction  to  the 
effect  of  restricting  their  action  to  proper  bounds.  Beach, 
Pub.  Corp.,  §§  634,  636;  Dillon,  Mun.  Ck)rp.,  §  922;  Cramp- 
ton  V.  Zahriskie^  101  U.  S.  601;  Mayor  v.  Keyser^  72  Md. 
106  (19  Atl.  706);  People  v.  Zhtyyer,  90  N.  Y.  402;  High, 
Injunctions,  §§  1261-1253. 

The  case  of  State^  ex  rel.  Publishing  Co. ,  v.  MiUigan^  3 
Wash.  144  (28  Pac.  369),  in  no  way  contravenes  this  rule. 
The  sole  matter  of  discretion  there  discussed  was  that  as  to 
whether  the  council  of  the  city  of  Tacoma  could,  under  the 
peculiar  language  of  the  city  charter,  contract  with  one 
who,  at  the  time,  was  not  the  publisher  of  a  newspaper; 
and  all  that  was  said  upon  the  subject  of  non-interference 
by  courts  of  equity  was  directed  to  that  point  and  nothing 
else.  And  so,  in  this  case,  even  under  the  strict  language 
of  the  statute  requiring  the  contract  for  advertising  to  be 
let  to  the  lowest  bidder,  it  must  be  conceded  that  there 
would  be  some  discretion  of  a  judicial  character  left  to  the 
council.  A  guide  to  the  exercise  of  this  discretion  was 
enacted  in  ordinance  number  3,  providing  that  the  news- 
paper must  have  been  published  at  least  one  year,  and  that 
a  bond  should  be  given  by  the  contractor.  So,  also,  if  the 
proposed  contract  were  to  cover  many  different  items,  bid 
for  at  different  rates,  and  the  quantities  were  not  previ- 
ously ascertained,  it  would  take  an  extremely  strong  case 
to  call  for  equitable  interposition;  as,  also,  if  the  bids  were 


TIMES  PUBLISHING  CO.  v.  EVERETT.  523  • 


Sept.  1894.]  Opinion  of  the  Court — Stiles,  J. 

for  large  amounts,  and  the  differences  between  bids  were 
small  and  inconsiderable.   Kelly  v.  Chicago^  supra. 

The  responsibility  of  the  bidder,  his  experience,  and  his 
facilities  for  carrying  out  a  contract,  may  be  looked  into, 
and  an  honest  determination  that  on  the  whole  his  bid  will 
not  be,  in  the  long  run,  the  lowest,  will  be  entitled  to  con- 
trol. Comni(yiiwealth  v.  Mitchell^  82  Pa.  St.  343;  Fvndley 
V.  Pittsburgh^  82  Pa.  St.  361;  Dougl-dss  v.  Commonwealth^ 
108  Pa.  St.  569. 

But  in  every  such  case,  in  order  to  protect  itself  from 
interference,  the  contracting  agent  should  judicially  find 
the  facts  which  in  its  judgment  render  the  apparently'  lowest 
bid  not  the  lowest  in  fact.    Beach,  Pub.  Corp.,  §698. 

We  have  this  case  upon  the  complaint  alone,  and  under 
its  allegations  the  conclusion  cannot  be  escaped  that  there 
was  on  the  part  of  the  council  a  gross  disregard  of  the 
interests  committed  to  it  in  making  its  award.  It  found 
nothing  but  that  the  bid  of  Bradley  was  the  lowest  and 
best,  but  the  complaint  shows  affirmatively  that  the  appel- 
lant was  in  every  respect  qualified  and  competent,  and  was 
equally  entitled  to  consideration  with  its  competitor.  Yet, 
with  the  bidders  standing  upon  an  equal  footing,  the  con- 
tract was  awarded  to  that  one  whose  bid  was  almost  four 
times  that  of  his  rival,  without  any  apparent  excuse  or 
reason  but  the  arbitrary  will  of  the  council.  It  was  shown 
that  for  the  previous  year  this  printing  cost  about  five  hun- 
dred dollars,  but  with  the  same  amount  of  work  this  year 
it  will  cost  two  thousand;  a  very  substantial  addition  to 
the  tax  roll  of  a  city  of  this  class. 

Eimballv,  Hewitt^  2  N.  Y.  Supp.  697,  is  cited  in  support 
of  the  position  that  appellant  ought  not  to  be  allowed  to  main- 
tain an  action  of  this  kind,  in  view  of  the  disclosure  that  its 
interest  is  prompted  by  other  considerations  than  its  liabil- 
ity to  excessive  taxation.  Examination  of  the  opinion  in 
that  case  shows  several  other  important  matters  to  have 
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entered  into  the  decision,  chief  among  which  was  that  the 
action  appeared  to  be  in  the  interest  of  a  bidder  which  had 
attempted  to  perpetrate  a  fraud  on  the  city  by  withdrawing 
its  bid,  which  was  the  lowest  one  made,  and  to  recover  a 
certified  check  which  would  have  been  forfeited  had  it  re- 
fused to  enter  into  a  contract. 

Mazet  V,  Pittsburgh,  137  Pa.  St.  548  (20  AtL  693),  is  a 
well  considered  case,  holding,  in  effect,  that  if  the  plaintiff 
in  cases  of  this  kind  is  not  a  mere  volunteer  but  has  a 
direct  and  substantial  interest  in  the  controversy,  as  being 
one  who  is  liable  to  be  taxed,  in  common  with  the  general 
public,  for  the  work  contracted  for,  his  ulterior  motives 
will  not  be  permitted  to  disqualify  him. 

The  judgment  is  reversed,  and  the  cause  I'emanded  with 
instructions  to  overrule  the  demurrer  and  proceed  upon  the 
cause  of  action  sustained. 

Anders  and  Scott,  JJ.,  concur. 

HoYT,  J.,  dissents. 


[  No.  1312.    Decided  September  5, 18M.] 

John  Trumbuli^  Appellant^  v.  Thomas  Jackman  et  al.. 

Respondents. 

NEW  TRIAL — DISCRETION  OF  COl'RT  —  JOINT  ACTION  AGAINST 
SEVERAL  DEFENDANTS  —  PLEADING  AND  PROOF. 

The  action  of  the  lower  court  in  granting  a  new  trial  will  not  be 
reversed  on  appeal  if  there  is  any  theory  upon  which  such  action  can 
be  sustained. 

Where  a  verdict  has  been  rendered  against  defendants  sued  jointly 
to  recover  a  fee  for  legal  services,  the  action  of  the  lower  court  in 
granting  defendants  a  new  trial  is  not  an  abuse  of  discretion,  when 
the  evidence  tends  to  show  that  plaintiff  had  been  separately,  and 
not  jointly,  employed  by  the  several  defendants,  although  the  de- 
fense set  up  was  merely  oue  of  general  denial. 
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Appeal  from  Superior  Courts  Jefferson  County, 

A.  R,  Coleina/n^  and  Tnimhull  cfe  TrumhuLl^  for  appellant. 
Morris  B,  Sachs^  and  George  H.  Jones,,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  is  an  appeal  from  an  order  granting  a 
new  trial.  Numerous  questions  have  been  presented  for 
the  consideration  of  the  court,  and  elaborately  argued  by 
counsel.  We  shall  find  it  necessary  to  refer  to  but  few  of 
them.  It  is  conceded  by  the  appellant  that  an  order  grant- 
ing a  new  trial  will  not  be  set  aside  by  the  appellate  couii; 
unless  from  the  record  it  appears  that  there  was  an  abuse 
of  discretion  by  the  superior  court  in  making  it.  And  for 
the  reason  that  such  an  order  does  not  deprive  the  one 
against  whom  it  is  made  from  having  the  issues  tried  as 
prescribed  by  law,  and  thereby  his  rights  protected,  while 
the  result  of  its  reversal  is  to  finally  determine  the  rights 
of  the  parties  to  the  action,  it  is  the  duty  of  the  appellate 
court  to  refuse  to  disturb  such  an  order  unless  the  abuse 
of  discretion  is  made  clearly  to  appear.  If  there  is  any 
theory  upon  which  the  action  of  the  lower  court  can  be 
reasonably  sustained  the  order  should  be  affirmed. 

This  action  was  brought  to  i*ecover  from  the  defendants 
jointly  a  fee  for  legal  services  growing  out  of  the  defense 
of  an  action  brought  against  them  in  the  circuit  court  for 
the  district  of  Washington.  The  answer  of  some  of  the 
defendants  was  a  general  denial  of  the  material  facts  stated 
in  the  complaint.  The  other  one  admitted  that  he  had 
employed  the  plaintiff  to  represent  him  in  the  action  re- 
ferred to;  that  the  services  rendered  in  pursuance  of  such 
employment  were  of  a  certain  value,  and  alleged  that  he 
had  fully  paid  the  plaintifif  therefor.  The  trial  court  al- 
lowed proof  to  be  introduced  tending  to  show  that  the  em- 
ployment of  the  plaintiff  was  not  the  joint  act  of  the 
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several  defendants;  that  instead  thereof  he  had  been  separ 
rately  employed  by  each  of  said  defendants.  If  this  proof 
was  admissible  the  order  must  bo  affirmed  as  it  was  of 
such  a  nature  that  it  furnished  the  trial  court  such  grounds 
for  making  the  order  that  we  could  find  no  abuse  of  dis- 
cretion on  its  part  in  doing  so.  Appellant  insists  that  in 
order  to  authorize  the  introduction  of  this  proof  it  was 
necessary  that  the  answer  should  deny  the  making  of  the 
joint  contract  and  set  up  affirmatively  the  several  con- 
tracts. That  the  adjudicated  cases  in  the  code  states 
establish  the  doctrine  that  in  a  suit  against  several  defend- 
ants jointly  proof  may  be  introduced  and  an  action  main- 
tained against  a  part  only  of  such  defendants,  is  beyond 
question.  But  this  fact  does  not  justify  the  contention  of 
appellant.  The  only  change  brought  about  by  the  re- 
formed practice  shown  by  these  adjudications  is  to  make 
the  rule  which  formerly  applied  only  in  equity  applicable 
to  all  classes  of  cases.  But  the  rule  in  equity  did  not  al- 
low a  recovery  against  a  party  who  had  been  jointly  sued 
without  showing  a  liability  against  him.  If  a  suit  were 
brought  against  several  defendants,  and  the  proofs  de- 
veloped the  fact  that  only  a  part  were  liable,  a  judgment 
would  be  rendered  against  them,  and  in  favor  of  the  others. 
It  was  never  the  rule  in  equity  that  a  defendant  jointly 
sued  was  required  not  only  to  deny  his  joint  liability  but 
to  go  further  and  set  up  affirmatively  a  several  liability  in 
order  to  authorize  him  to  disprove  the  allegations  which 
he  had  denied. 

In  our  opinion  the  authorities  do  not  establish  the  doc- 
trine contended  for  by  the  appellant,  at  least  it  does  not  so 
satisfactorily  appear  therefrom  that  the  doctrine  is  as  con- 
tended for  by  him  as  to  justify  us  in  setting  aside  the  rule 
to  the  contrary  established  by  the  supreme  court  of  this 
territory  in  the  case  of  Puget  Sound  Iron  Co.  v.  Worthing- 
ton,  2  Wash.  T.  472  (7  Pac.  882).     In  that  case  it  was 
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held  that  the  denial  of  the  making  of  the  contract  sued 
upon  was  not  aided  by  setting  up  another  one. 

The  case  is  not  here  presented  of  the  effect  of  proof 
which  tended  to  establish  liability  against  one  or  more  of 
the  defendants,  as  there  was  no  attempt  to  show  the  value 
of  services  rendei'ed  for  any  one  of  the  several  defendants. 
In  cases  like  the  one  at  bar  a  joint  contract  should  only  be 
found  upon  clear  proof.  It  is  greatly  to  the  interest  of 
the  plaintiff  to  make  out  a  joint  contract,  if  possible,  for 
by  so  doing  he  would  be  assured  of  being  able  to  recover 
his  fee  for  services  rendered  for  all  of  the  defendants,  if 
any  one  of  them  was  responsible,  while  if  several  contracts 
only  were  established  he  could  recover  his  entire  fee  only 
in  the  event  of  each  of  the  defendants  being  of  such  pecun- 
iary ability  that  the  judgment  against  him  could  be  col- 
lected. For  this  reason  it  may  well  be  doubted  whether 
or  not  the  plaintiff  by  his  own  testimony  established  a 
joint  liability  againsl  the  defendants,  and  it  is  clear  that 
from  such  testimony,  and  that  upon  the  part  of  the  defend- 
ants, such  a  state  of  the  proofs  was  presented  that  it  was 
no  abuse  on  the  part  of  the  trial  court  to  find  that  a  joint 
contract  had  not  been  sufSciently  established  to  warrant 
the  verdict  rendered  thereon. 

The  order  appealed  from  will  be  affirmed. 

DuNBAK,  C.  J.,  and  Stiles  and  Anders,  J.,  concur. 
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[No.  1222.    Decided  May  81, 18»4.1 

The  State  of  Washington,  on  the  relation  of  C.  E.  Perkins,  Re- 
ceiver of  Aberdeen  Cedar  Manufacturing  Company,  Respondent, 
V.  J.  A.  Graham,  Sheriff,  D^endant,  J.  C.  Cross,  Appellant. 

Appeal  from.  Superior  Court,  Chehalis  County. 

J.  C.  Cross,  for  appellant. 
Linn  &  Bridges,  for  respondent. 

Per  curiam. — It  is  conceded  that  this  case  falls  within  the  role 
enunciated  by  this  court  in  the  case  of  State,  ex  rel.  Hunt,  v.  Supe- 
rior Court,  8  Wash.  210.    The  judgment  will,  therefore,  be  reversed. 


[No.  1241.    Decided  June  21, 1894.] 

The  Tacoma  National  Bank,  Respondent,  v.  Ettie  L.  Peet  ei 

al.,  Appellants. 

Appeal  from  Superior  Court,  Pierce  County. 

Parsons,  Corell  Jb  Parsons,  for  appellants. 

Campbell  <t*  Powell,  and  J.  H.  Parker,  for  respondent. 

Per  ct^rtam.— This  case  is  identical  with  No.  1240.  between  the 
same  parties,  and  is  reversed  and  remanded  for  the  same  reasons. 


[No.  1299.    Decided  June  7, 1894.] 

The  State  of  Washington,  Respondent,  v.  J.  W.  Holmes,  Ap- 
pellant. 

Appeal  from  Superior  Court,  Pierce  County. 

O^Brien  &  Robertson,  for  appellant. 

W.  H.  Snell,  Prosecuting  Attorney,  for  The  State. 

Dunbar,  C.  J.— This  case  falls  squarely  within  the  rule  of  law 
announced  by  this  court  in  McCarty  v.  State,  1  Wash.  377  (35  Pac. 
290).  The  judgment  will,  therefore,  be  reversed,  and  the  case  re- 
manded with  instructions  to  sustain  appellant's  demurrer  to  the 
information. 

Anders  and  Stiles,  JJ.,  concur. 
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[  No.  1342.    Decided  Aug^ust  3,  1894.] 

The  State  op  Washington,  on  the  relation  of  John  Sutter,  Appel- 
lant, V.  James  O'Loughlin,  Respondent. 

Appeal  from  Superior  Court,  Skagit  County. 

Million  &  Houser,  for  appellant. 
Oeorge  A.  Joiner,  for  respondent. 

Per  curiam. — The  only  point  presented  on  this  appeal  was  lately 
decided  by  this  court  in  Sta^e,  ex  rel.  Thompson,  v.  Prince,  ante,  p. 
107,  and  on  authority  thereof  the  judgment  is  reversed. 


[  No.  1164.    Decided  August  4, 1894.] 

Andbbw  Matson,  Respondent,  v.  The  Port  Townsbnd  Southern 

Railroad  Company,  Appellant. 

Appeal  from  Superior  Court,  Jefferson  County. 

Andrew  F.  Burleigh,  for  appellant. 

F.  C.  Robertson,  and  R.  W.  Jennings  {D.  J.  Crowley,  of  counsel) 
for  respondent. 

Hoyt,  J. — This  cause  was  tried  upon  the  same  proofs  as  that  of 
Edgar  Matson  by  Andrew  ISiatson,  guardian  ad  litem,  against  the 
same  defendant,  ante,  p.  449,  and  presents  no  questions  of  law  or 
fact  not  determined  by  the  decision  in  that  case.  The  judgment 
will  be  reversed,  and  the  cause  remanded  with  instructions  to  dis- 
miss the  action. 

Anders  and  Stiles,  JJ.,  concur. 
Dunbar,  C.  J.,  concurs  in  the  result. 
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[No.  1541.    Decided  October  6, 1094.] 

9  53b|         The  State   of  Washington,  on  the  relation  of  W,  K 

Hay 8^  Appellant^  v.  Frank  Twichell,  Auditor  of  King 
county^  Washington^  Respondent, 

COUNTY  COMMISSIONERS  —  TERMS   OF  OFFICE  —  CONSTITUTIONAL 

LAW. 

The  act  of  March  26, 1890,  providing  that  counties  shall  be  diTided 
into  commissioner's  districts  and  county  commissioners  elected 
therein,  and  the  act  of  February  28. 1891,  lixing  the  term  of  of- 
fice of  county  commissioners  in  the  various  districts,  do  not  violate 
art.  G,  §8  of  the  constitution  providing  that  the  election  of  county 
and  district  officers  must  be  held  biennially,  as  such  section  must 
be  construed  in  connection  with  art.  11,  go  of  the  constitution 
which  authorizes  the  legislature  to  provide  for  the  election  of 
county  commissoners  and  fix  their  terms  of  office. 

Appeal  from  Superior  Courts  King  County 

Thompson^  Edsen  cfe  Humphries^  and  B,  K  Knapp^  tor 
appellant. 

S.  11.  Piles^  and  Charles  F,  Munday^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  This  is  an  action  brought  by  appellant, 
as  relator,  against  the  auditor  of  King  county,  for  a  per- 
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emptory  writ  of  mandate  compelling  said  auditor  to  place 
upon  the  Populist  ticket  to  be  voted  at  the  coming  elec- 
tion the  name  of  J.  T.  Kenworthy,  who  was  duly  and 
regularly  nominated  for  commissioner  for  the  first  district 
in  and  for  said  King  county. 

The  petition  alleges  all  the  facts  necessary  to  give  the 
court  jurisdiction  of  the  case  and  petitioner  a  standing  in 
court,  providing  his  construction  of  the  law  is  a  correct 
one.  Among  other  things  it  alleges  that  the  said  county 
of  King  had  been  divided  into  three  districts,  as  provided 
by  law,  prior  to  the  general  election  of  1892,  and  that  one 
Fred  Gasch  was  duly  elected  as  commissioner  of  said  first 
district  at  said  election. 

An  alternative  writ  of  mandate  was  issued  requiring 
said  auditor  to  show  cause  why  he  should  not  place  the 
name  of  said  Kenworthy  upon  said  ticket.  He  answered 
said  writ,  and  gave  as  a  reason  that  under  the  laws  of  the 
State  of  Washington  the  term  of  Fred  Gasch  as  such  com 
missioner  would  not  expire  until  January  10,  1897,  and 
that  no  commissioner  was  to  be  elected  for  said  first  dis- 
trict at  said  coming  election.  The  relator  demurred  to 
said  answer  and  the  court  overruled  the  demurrer,  and  held 
the  answer  good.  The  relator  elected  to  stand  upon  the 
petition,  and  refused  to  plead  further.  Judgment  was 
rendered  on  the  demurrer,  and  the  case  is  brought  here 
on  appeal. 

It  will  thus  be  seen  that  the  question  under  considera- 
tion is  whether,  under  §  5,  art.  11  of  the  constitution,  the 
legislature  had  the  power  to  pass  the  law  of  March  26, 
1890  (Laws  1889-90,  p.  317),  which  provides  for  the  dis- 
tricting: of  counties  into  commissioner  districts  and  the 
election  of  county  commissioners  in  said  districts,  and  the 
law  of  February  28,  1891  (Laws,  p.  116),  which  provides 
as  follows: 

''Sec.  2.  The  comniissioner  elected  from  districts  No.  1 
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shall  serve  four  years,  and  the  commissioners  elected  from 
districts  Nos.  2  and  3  shall  serve  two  years  each. 

^^Sec.  3.  At  the  next  general  election  thereafter  there 
shall  be  a  commissioner  elected  from  the  districts,  No.  2 
to  serve  four  years,  and  a  commissioner  elected  from  dis- 
tricts No.  3  to  serve  two  years. 

'*Sec.  4.  At  the  next  general  election  thereafter  there 
shall  be  a  commissioner  elected  from  the  districts,  No.  3 
to  serve  four  years,  and  a  commissioner  elected  from  dis- 
tricts No.  1  to  serve  two  years." 

Sec.  5,  art.  11  of  the  constitution  is  as  follows: 

^^The  legislature,  by  general  and  uniform  lawa,  shall 
provide  for  the  election  in  the  several  counties  of  boards 
of  county  commissioners,  sheriffs,  county  clerks,  treasurers, 
prosecuting  attorneys,  and  other  county,  township  or  pre- 
cinct and  district  officers,  as  public  convenience  may  re- 
quire, and  shall  prescribe  their  duties  and  fix  their  terms 
of  office." 

If  this  section  of  the  constitution  were  to  be  construed 
alone  it  would  seem  that  no  question  could  be  raised  in  the 
mind  of  any  one  concerning  the  power  of  the  legislature  to 
fix  the  terms  of  office  of  the  officers  mentioned  in  said  sec- 
tion, but  it  is  contended  by  appellant  that  when  construed 
in  connection  with  §  8  of  art.  6  of  the  constitution,  which 
provides  that  "The  first  election  of  county  and  district 
officers,  not  otherwise  provided  for  in  this  constitution* 
shall  be  on  the  Tuesday  next  after  the  first  Monday  in 
November,  1890,  and  thereafter  all  elections  for  such  offi- 
cers shall  be  held  biennially  on  the  Tuesday  next  succeed- 
ing the  first  Monday  in  November,"  that  the  phrase  *'fix 
the  term  of  office,"  in  §  5,  must  be  construed  to  only  give 
power  to  the  legislature  to  fix  the  date  of  the  commence: 
ment  and  the  date  of  the  expiration  of  the  period  for  which 
such  officers  shall  hold,  and  that  it  does  not  give  the  legis- 
lature power  to  prescribe  the  duration  and  length  of  the 
period  during  which  such  officers  shall  hold  their  office. 

The  term  "fix  their  term  of  office"  is  so  clear  and  un- 
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ambiguous  that  it  seems  to  us  it  is  scarcely  susceptible  of 
construction,  and  that  the  language  employed  will  not  war- 
rant the  construction  that  it  was  simply  the  date  of  the 
commencement  and  the  date  of  the  expiration  of  the 
period,  nor  do  we  think  there  is  anything  in  §8  of  art. 
6  which  would  lead  to  such  a  construction.  That  section 
does  not  attempt  to  provide  for  the  duration  of  the  terms 
of  county  and  district  officers,  but  simply  provides  a  time 
at  which  the  election  for  such  officers  shall  be  held.  With 
this  construction,  the  provisions  of  §  8  of  art.  6,  and  §  5  of 
art.  11,  are  made  to  harmonize,  but  with  the  other  con- 
struction there  would  be  a  plain  conflict  in  the  provisions 
of  the  two  different  sections,  for  the  expression  ''term  of 
office"  is  so  definite  and  so  well  understood  that  it  cannot 
receive  the  construction  contended  for  by  appellant  that  it 
refers  simply  to  the  commencing  and  ending  of  the  term. 

''Term,"  as  applied  to  time,  signifies  a  fixed  period,  a 
determined  or  prescribed  duration.  25  Am.  &  Eng.  Enc. 
of  Law,  p.  949.  A  term  of  office  is  a  fixed  period  pre- 
scribed for  holding  office.  People  v.  Brundage^  78  N.  Y. 
403.  The  word  "term"  when  used  with  reference  to  the 
tenure  of  office  ordinarily  refers  to  a  fixed  and  definite 
time.  Mechem,  Pub.  Officers,  §  385.  In  fact,  the  expres- 
sion "term  of  office"  so  clearly  defines  itself,  the  words 
used  are  so  well  understood,  and  their  meaning  so  gener- 
ally accepted,  that,  is  useless  to  attempt  to  further  define  it. 

It  is  argued  by  appellant  that  the  legislatui*e  might 
abuse  its  discretion,  and  fix  the  term  of  office  to  extend 
over  the  lifetime  of  the  person  holding  the  office.  But 
the  legislature,  acting  in  response  to  the  will  of  the  people, 
would  probably  reflect  their  desires  in  this  respect,  and  if 
it  did  not,  the  wisdom  of  the  action  of  the  legislature  is  a 
subject  over  which  this  court  has  no  control,  while  such 
action  is  within  constitutional  limitations. 

In  this  case  we  think  the  legislature  had  full  power  to 
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enact  the  laws  complained  of,  and  the  judgment  of  the 
lower  court  will,  therefore,  be  affirmed. 

Anders,  Scott,  Hoyt  and  Stiles,  J  J. ,  concur. 


[No.  1226.    Decided  October  10, 18M.] 

C.  W.  Waldron,  Respondent^  v.  Home  Mutual  Insur- 
ance Company,  Appellant. 

INSURANCE  ~  action  ON   POLICY  —  DEFECTIVE    PLEADING  —  CURER 

—  EVIDENCE  —  VARIANCE . 

In  an  action  on  a  fire  insurance  policy  the  omission  by  plainti£f 
of  allegations  showing  his  insurable  interest  in  the  building  at  the 
time  of  the  loss  and  of  the  value  of  the  property  destroyed  are 
cured  by  the  admission  of  evidence  thereon  without  objection,  and 
by  the  verdict. 

In  an  action  upon  a  tire  insurance  policy  in  which  the  complaint 
declares  upon  a  contract  for  insurance  upon  a  certain  building  to 
cover  five  hundred  dollars  at  a  premium  of  ten  per  cent.,  the  plaint- 
iff should  be  non-suited  when  the  evidence  shows  that  the  contract 
for  a  policy  was  for  one  in  the  sum  of  six  hundred  dollars  upon  two 
buildings  on  the  same  lot. 

Appeal  from  Superior  Courts  Whatcom  County, 

Condon  <&  Wright^  ( Bruce  i&  Brown^  of  counsel),  for  ap- 
pellant. 

/.  N'.  Maxwell^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  defects  of  the  complaint  caused  by  the 
omission  to  declare  that  the  respondent  had  an  insurable 
interest  in  the  building  at  the  time  of  the  loss,  and  the  fail- 
ure to  allege  value,  were  cured  by  the  admission  of  evi- 
dence on  both  points  without  objection  at  the  trial,  and  by 
the  verdict. 
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The  respondent  was  the  owner  of  certain  buildings  upon 
which  he  desired  insurance,  and  he  stated  to  certain  local 
general  insurance  agents,  who  were  the  agents  of  the  appel- 
lant, his  wishes  in  the  matter.  These  agents  had  trans- 
acted other  insurance  business  with  him,  and  it  was  the 
custom  between  them  for  him  to  make  a  merely  oral  appli- 
cation, whereupon  the  agents  would  prepare  and  deliver 
the  policies  at  their  leisure  and  send  him  a  bill  for  the 
premium,  which  he  was  allowed  sixty  days  to  pay.  No 
premium  was  paid,  and  no  policy  was  issued,  and  one  of 
the  buildings  burned. 

The  complaint  declared  upon  a  contract  for  a  policy 
upon  a  certain  two-story  building,  to  cover  five  hundred  dol- 
lars, at  a  premium  of  ten  per  cent.  Upon  the  trial  the 
evidence  of  the  plaintiff  upon  cross  examination  clearly 
showed  that  the  contract,  if  any,  was  for  a  policy  upon  two 
buildings  upon  the  same  lot,  to  cover  six  hundred  dollars, 
at  a  premium  of  ten  per  cent.,  and  that  after  the  fire  a 
tender  was  made  of  fifty  dollars,  only.  Five  hundred 
dollars  was  specified  as  the  amount  to  be  insured  upon  one 
building,  and  one  hundred  on  the  other.  No  application 
for  leave  to  amend  was  made.  A  motion  for  a  non-suit, 
upon  the  ground  that  a  contract  different  from  the  one  al- 
leged had  been  proved,  and  that  the  tender  of  fifty  dollars 
was  insufficient,  was  denied.  There  was  judgment  for  four 
hundred  and  fifty  dollars,  and  the  defendant  appeals. 

This  motion  should  certainly  have  been  sustained.  But 
one  contract  was  pleaded,  and  but  one  was  proved,  a  dif- 
ferent one  from  that  alleged.  Because  one  amount  was  to 
be  insured  on  one  building  and  another  amount  on  another 
did  not  sever  the  transaction  into  two  contracts,  and  the 
respondent  would  not  have  been  entitled  to  two  policies. 
This  was  not  a  mere  variance,  but  proof  of  a  totally  differ- 
ent cause  of  action.  Since  time  was  given,  and  the  pay- 
ment of  the  premium  became  a  mere  debt,  tender  of  the 
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amount  was  not  necessary.  Oushing  v,  Williamsburg^  etCy 
Ins.  Co.,  4  Wash.  538  (30  Pac.  736).  But  the  tender 
made  shows  the  attitude  of  the  respondent.  Sixty  dol- 
lars was  agreed  to  be  paid,  and  but  fifty  was  offered, 
which  was  as  though  the  plaintiff  had  said:  ^^I  made  a 
contract  under  which  I  was  to  pay  sixty  dollars,  but,  now 
that  I  have  had  a  loss,  and  as  the  other  building  is  not  very 
valuable,  I  will  hold  3'ou  to  your  part  of  the  bargain  and 
pay  you  fifty  dollars  on  that ;  but  I  will  absolve  myself 
from  the  rest  of  it  and  keep  ten  dollai*s  of  what  I  agreed 
to  pay. ' '  If  both  buildings  had  burned  it  can  hardly  be 
doubted  that  the  owner  would  have  tendered  the  full  pre- 
mium, and  come  into  court  claiming  six  hundred  dollars 
instead  of  five.  If  the  small  building  only  had  been  de- 
stroyed sixty  dollars  would  have  paid  more  than  half  *  the 
loss ;  but  according  to  the  rule  adopted  in  this  case,  the 
owner  could  have  receded  from  part  of  the  contract,  and 
by  tendering  ten  dollars  have  made  the  actual  loss  of  the 
insurer  ninety  instead  of  forty  dollars.  Certainly  such  a 
system  would  cause  the  plan  of  allowing  credit  for  insur- 
ance premiums  to  be  withdrawn  with  great  alacrity. 

Judgment  reversed,  and  cause  remanded  with  directions 
to  sustain  the  motion  for  a  non-suit. 

HoYT  and  Anders,  JJ.,  concur. 

Dunbar,  C.  J. ,  concurs  in  the  result. 
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Stanton  Warburton,  Appellant^  v.  Jacx)b  Ralph  et  aZ.^ 

Respondents. 

APPEAL  —  STATEMENT  OP  FACTS  —  VALIDITY  —  AMENDMENT  —  AP- 
PEAL BOND  —  SUFFICIENCY  — PLEADING  —  SURETIES  ON  NOTE — 
RELEASE  BY   EXTENSION. 

An  appellant  cannot,  by  motion,  after  a  statement  of  facts  has 
l)een  settled,  certified  and  filed  in  the  supreme  court,  secure  the  in- 
sertion therein  of  matters  eliminated  by  the  trial  court,  although 
the  statement  had  been  amended  by  the  trial  court  of  its  own  ac- 
cord, without  the  service  upon  appellant  of  proposed  amendments 
thereto  by  the  respondents. 

Under  Laws  1893,  p.  114,  §9.  the  settlement  of  a  statement  of 
facts  is  valid  and  legal  upon  the  day  set  for  hearing,  when  no 
amendments  have  been  proposed  within  ten  days  of  ser\ice  of  no- 
tice of  settlement  upon  the  adverse  party,  although  the  court,  by 
an  order  made  prior  to  said  date,  has  extended  the  time  for  settle- 
ment for  the  purpose  of  allowing  amendments  to  be  proposed. 

Where  a  statement  of  facts  has  been  settled  on  the  day  named 
therefor,  without  any  amendments  having  been  proposed  within 
the  time  specified  by  statute,  and  the  court  has  certified  that  the 
statement  contains  all  the  material  facts,  etc.,  occurring  in  the 
cause,  the  court  cannot  subsequently  alter  or  amend  the  statement 
and  then  amend  his  certificate  so  as  to  make  it  conform  to  the  state- 
ment as  thus  altered.    (Hoyt,  J.,  dissents.) 

The  fact  that  appellant's  brief  does  not  designate  all  of  the  de- 
fendants as  respondents  is  not  a  ground  for  dismissing  the  appeal, 
if  the  notice  of  appeal  was  properly  entitled  and  was  served  upon 
all  the  parties  appearing  in  the  action. 

When  no  exception  is  taken  in  the  trial  court  to  the  affidavit  of 
sureties  upon  an  appeal  bond,  the  defect  is  waived  and  cannot  be 
urged  in  the  supreme  court.     (Hoyt,  J.,  dissents.) 

A  direct  allegation  of  a  fact  may  be  expressed  to  be  made  "upon 
information  and  belief,"  and  is  not  on  that  account  bad  on  demur- 
rer, but,  sufficient  facts  having  been  stated  as  existing,  the  allega- 
tion of  the  pleader  that  he  states  them  ''upon  information  and 
belief"  will  be  regarded  as  surplusage. 

Where  a  contract  for  the  extension  of  the  time  of  payment  of  a 
promissory  note  executed  by  two  principal  makers  and  their  sure- 
ties is  made  with  one  of  the  principals  only,  such  contract  is  valid, 
and,  if  not  assented  to  by  the  sureties,  will  result  in  their  discharge. 
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The  fact  that  plaintiff  left  a  promissory  note  for  a  cortaio  sum 
in  the  hands  of  the  cashier  of  a  bank,  with  authority  to  cancel  it 
upon  the  execution  by  the  parties  thereto  of  two  new  notes  cover- 
ing the  same  sum,  constitutes  such  cashier  an  agent  of  plaintiff,  so 
that  his  declarations  concerning  the  subject  matter,  made  in  the 
absence  of  plaintiff,  are  admissible  in  evidence. 

If  one  signs  a  promissory  note  apparently  as  a  joint  maker,  but. 
when  sued  upon  his  undertaking,  defends  on  the  ground  that  he  is 
in  fact  a  surety  merely,  for  the  reason  that  he  received  no  part  of 
the  consideration  for  the  note,  it  is  competent  for  the  plaintiff  to 
show  that  he  dealt  with  the  defendant  as  a  principal  and  not  as  a 
surety. 

Where  there  is  a  contention  between  the  parties  to  an  action  as 
to  whether  or  not  the  cashier  of  a  bank  was  an  agent  of  the  plaint- 
iff, whose  declarations  would  bind  his  principal,  and  there  was  con- 
siderable testimony  showing  that  certain  notes  payable  to  the 
plaintiff  were  left  at  the  bank  with  the  cashier  to  be  there  signed, 
simply  for  the  convenience  of  all  parties  concerned,  it  is  error  for 
the  court  to  refuse  to  charge  the  jury,  that  if  they  find  from  the  evi- 
dence that  the  cashier  was  simply  getting  the  signatures  of  tlie 
parties  to  the  note  in  question,  and  that  the  note  was  simply  left 
with  him  for  the  convenience  of  all  the  parties,  then  that  fact  alone 
would  not  constitute  him  the  agent  of  the  plaintiff  so  as  to  bind  the 
plaintiff  by  the  declarations  of  said  cashier  made  to  the  defendants. 

The  request  of  a  surety  upon  a  promissory  note  that  further 
time  be  granted  him  for  its  payment  will  not  estop  him  from  claim- 
ing a  discharge,  when  a  contract  for  extension  has  been  entered 
into  with  his  principal  without  his  knowledge  or  consent. 

Appeal  from  Superior  Courts  Pierce  County. 

Baker  <&  Campbell^  and  John  M.  Boyle^  for  appellant. 
Coiner  cfe  Davis^  and  B.  B.  Gattd^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  action  was  brought  by  the  appellant 
to  recover  the  amount  alleged  to  be  due  on  a  promissory 
note,  of  which  the  following  is  a  copy: 

''$5,100.00.  Tacoma,  Wash.,  Aug.  13,  1892. 

''Ninety  days  (without  grace)  after  date,  for  value  re- 
ceived, I  promise  to  pay  to  the  order  of  S.  Warburton, 
fifty-one  hundred  dollars,  at  the  Union  Savings  Bank  and 
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Trust  Company,  Tacoma,  Wash. ,  with  interest  from  date 
hereof,  at  the  rate  of  two  per  cent,  per  month  until  paid. 

^^In  case  suit  or  action  be  instituted  to  collect  this  note 
or  any  part  thereof,  I  agree  to  pay  in  addition  to  costs  and 
disbursements  provided  by  statute,  five  per  cent,  additional 
for  attorneys'  fees  in  said  suit  or  action.  Jacob  Ralph,  W. 
B.  Kelley,  Wm.  Zinram,  D.  B.  Hannah,  A.  U.  Mills, 
E.  G.  Bacon,  F.  Nachtsheim." 

One  Geo.  W.  Boggs,  having  guaranteed  the  payment  of 
the  note,  was  also  made  a  defendant,  but  the  action  was 
dismissed  as  to  him  before  trial. 

Defendants  Ralph  and  Kelley,  although  duly  served  with 
process,  did  not  appear,  and  default  was  entered  as  to  them. 
Mills  answered  and  the  action  as  to  him  was  continued. 
Each  of  the  other  four  defendants  filed  a  separate  answer, 
but  all  of  their  answers  were  substantially  alike,  and  the 
same  reply  was  filed  to  each  of  them. 

The  cause  was  tried  by  a  jury  on  the  issues  between  the 
plaintiff  and  the  defendants  Zinram,  Hannah,  Bacon  and 
Nachtsheim,  and  the  jury  returned  a  verdict  for  the  de- 
fendants. A  motion  for  a  new  trial  was  made  and  denied, 
and  thei*eafter  a  judgment  was  entered  upon  the  verdict 
in  favor  of  these  four  defendants  and  against  the  plaintiff, 
from  which  judgment  the  plaintiff  appealed. 

On  February  17,  1894,  notice  of  the  filing  of  the  pro- 
posed statement  of  facts  was  served  by  appellant  on  all 
of  the  parties  who  had  appeared  in  the  action,  and,  on  the 
first  day  of  March  following,  due  proof  of  such  service 
was  made  before  the  trial  judge,  who,  upon  the  application 
of  the  appellant,  settled  and  certified  said  statement.  Be- 
fore certifying  the  proposed  statement,  however,  the  court, 
on  its  own  motion,  struck  therefrom  the  following  part 
thereof :  ' '  We  also  except  to  the  refusal  of  the  court  to 
give  his  instructions  in  writing  as  requested  by  the  plaint- 
iff as  follows :  'Comes  now  the  plaintiff  and  requests  the 
court  to  instruct  the  jury  in  writing  only  in  the  case;'  and 
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we  further  except  to  the  court's  giving  oral  instructions  to 
the  jury/'  on  the  alleged  ground  that  no  exception  of  this 
character  was  brought  to  the  knowledge  of  the  court,  the 
same  having  been  taken,  if  at  all,  by  dictating  it  to  the 
stenographer  in  attendance,  but  not  in  the  hearing  of  the 
court.  To  the  striking  out  of  the  foregoing  words  the 
plaintiff  objected,  which  objection  was  overruled,  and  an 
exception  allowed. 

The  appellant  now  moves  this  court  to  include  in  the 
statement  of  facts  all  that  portion  thereof  which  was  elim- 
inated by  the  court,  and  to  consider  and  treat  the  same, 
for  the  purposes  of  this  appeal,  as  if  it  had  never  been 
stricken  out.  It  is  urged  in  support  of  the  motion  that  in- 
asmuch as  the  statute  provides  that,  if  no  amendments  to 
the  proposed  statement  of  facts  be  served  upon  the  propos- 
ing party  within  ten  days  after  service  thereof  on  the  ad- 
verse party,  the  proposed  statement  shall  be  deemed  agreed 
to  and  shall  be  certified  by  the  judge,  at  the  instance  of 
either  party,  at  any  time,  without  notice  to  any  other 
party,  on  proof  being  filed  of  its  service,  and  that  no  amend- 
ments have  been  proposed  (Laws  1893,  p.  114,  §  9),  it 
was  the  unquestionable  duty  of  the  court  to  certify  the 
statement,  as  proposed,  without  alteration  in  any  partic- 
ular whatever.  That  such  was  the  duty  of  the  court,  un- 
der the  provisions  of  this  statute  was,  in  effect,  decided  by 
this  court  in  State,  e.r  reL  Ilersner,  v.  Arthur^  7  Wash.  358 
(35  Pac.  121),  but  it  does  not  necessarily  follow  fi'omthat 
fact  that  appellant's  motion  should  prevail.  In  our  opin- 
ion it  would  not  be  proper  practice  to  entertain  a  motion, 
in  this  court,  to  modify  a  certified  statement  of  facts  either 
by  inserting  new  matter  therein  or  by  disregarding  or  strik- 
ing out  any  portion  thereof.  What  the  facts  are,  in  any 
particular  case,  so  far  as  this  court  is  concerned,  must  be 
ascertained  from  the  certificate  of  the  trial  court.  And 
the  truthfulness  of  a  statement  properly  certified  to  this 
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court  cannot,  for  obvious  reasons,  be  here  questioned  on 
appeal. 

It  is  only  in  cases  where  the  trial  court  refuses  to  settle 
and  certify  a  proper  statement  of  facts  that  the  supreme 
court  is  authorized  by  law  to  exercise  corrective  or  com- 
pulsory power  in  favor  of  a  party  who  desires  to  have  his 
case  reviewed,  and  who,  for  that  purpose,  is  entitled  to 
have  the  facts  occurring  in  the  trial  made  a  part  of  the 
record.  And,  in  such  cases,  the  party  aggrieved  by  the 
action  of  the  trial  judge  should  make  application  to  the 
appellate  court  for  its  mandate  compelling  such  judge  to 
settle  the  statement  of  facts.  But,  in  this  instance,  the 
appellant  was  content  with  merely  objecting  to  the  pro- 
ceeding of  the  court  in  striking  out  the  portion  of  the 
statement  above  indicated,  and  did  nothing  further  until 
after  the  statement  had  been  settled,  certified  and  filed  in 
this  court.  If  the  statement  is  not  what  it  should  be,  it 
cannot  now  be  corrected  in  the  manner  proposed  by  the 
appellant.     The  motion  must,  therefore,  be  denied. 

The  respondents  have  filed  a  motion  to  strike  out  the 
statement  of  facts  herein  on  the  following  grounds:  (1) 
That  the  same  was  not  settled  according  to  law;  (2)  that 
the  same  was  settled  ex  parte^  and  without  notice  to  the 
respondents ;  and  ( 3 )  that  the  same  does  not  contain  all 
the  material  facts,  matters  and  proceedings,  together  with 
all  the  evidence  used  at  the  trial  of  said  action,  with  all 
objections  and  exceptions  thereto,  heretofore  occurring  in 
the  cause. 

The  claim  that  the  statement  of  facts  was  not  legally 
settled  is  founded  upon  the  proposition  that  the  court  had 
no  right  or  authority  to  act  upon  the  application  of  appel- 
lant on  March  1,  1894,  for  the  alleged  reason  that,  prior 
to  that  time,  and  on  February  26,  1894,  the  court  entered 
an  order  as  therein  stated,  at  the  instance  of  counsel  for 
defendants,  extending  the  time  for  the  settlement  of  the 
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statement  of  facts  until  March  3,  1894.  It  appears,  how- 
ever, that  counsel  intended  to  apply,  and  supposed  he  had 
applied,  to  the  court  for  an  order  extending  the  time  in 
which  the  defendants  might  serve  and  file  amendments  to 
the  plaintiff's  proposed  statement  of  facts,  and  not  for  the 
order  which  was  actually  made  and  entered — as  asserted 
by  respondents — through  a  clerical  oversight. 

Although  the  order  above  mentioned  was  entered  prior 
to  March  1st,  still  the  fact  remains  that  on  that  day  no 
amendments  to  the  statement  of  facts  had  been  filed 
or  served,  and  we  think  the  court  very  properly  settled 
and  certified  the  proposed  statement  at  that  time.  Indeed, 
in  view  of  the  statute  to  which  we  have  already  alluded, 
the  court  could  not  have  done  otherwise.  The  time  within 
which  amendments  may  be  filed  and  served  is  expressly 
limited  to  ten  days  after  service  of  a  copy  of  the  proposed 
statement  of  facts  on  the  adverse  party,  and  the  court  has 
no  power  or  authority  to  extend  the  statutory  period.  At 
any  time  after  the  expiration  of  the  ten  days'  limitation 
either  party  to  the  action  may  have  the  statement  certified, 
without  notice  to  any  other  party,  by  applying  to  the 
court  and  making  the  requisite  proof;  and  of  this  right  he 
cannot  be  deprived,  either  directly  or  indirectly,  by  any 
order  of  the  court.  The  objection  that  the  statement  of 
facts  was  not  settled  in  accordance  with  law  is  therefore 
untenable. 

Neither  do  we  deem  the  third  ground  stated  sufficient  to 
authorize  the  striking  out  of  the  statement  of  facts,  even 
if  it  be  conceded  that  the  statements  therein  are  true.  It 
is  not  necessary,  in  every  case,  that  the  statement  of  facts 
shall  contain  all  of  the  material  facts,  matters  and  pro- 
ceedings occurring  in  the  trial  of  the  cause,  and  the  judge 
is  not  required  to  so  certify  unless  such  is  the  fact;  see 
Laws  1893,  p.  115,  §11.  In  cases  like  the  present,  where 
no  amendments  have  been  proposed  within  the  time  speci- 


WARBURTON  v.  RALPH.  543 

Oct.  1894.)  Opinion  of  the  Court — Anders,  J. 

fied  by  the  statute,  the  statement  is  deemed  agreed  to  and 
must  be  certified  accordingly;  id.,  §§9,  11.  In  this  case 
the  trial  judge  in  his  certificate  to  the  statement  which 
was  settled  on  the  first  day  of  March,  1894,  after  stating 
all  that  was  necessary  or  required  under  the  statute  in  such 
cases,  further  certified,  '^that  the  foregoing  and  annexed 
statement  contains  all  the  material  facts,  matters  and  pro- 
ceedings, together  with  all  the  evidence  used  on  the  trial 
of  said  action,  with  all  exceptions  and  objections  thereto 
heretofore  occurring  in  the  cause,  not  already  made  a  part 
of  the  record."  On  March  2,  1894,  the  respondents 
moved  the  court  to  set  aside  the  certificate  dated  March  1, 
1894,  but  the  motion  was  denied,  the  court  finding  that  it 
was  regularly  made,  and  that  the  order  of  February  26th 
was  irregular  and  void. 

On  March  3d,  the  respondents,  defendants  below,  pro- 
posed nine  different  amendments  to  plaintiffs  proposed 
statement  of  facts,  the  majority  of  which  consisted  of  cor- 
rections of  manifest  clerical  omissions.  One  of  them,  how- 
ever, pui'ported  to  be  a  stipulation  between  counsel  for  the 
respective  parties  to  the  effect  that  the  court  might  charge 
the  jury  orally,  and  that  the  stenographer  might  take  it 
down  in  shorthand.  This,  by  the  way,  is  contrary  to  the 
record,  as  originally  made  and  certified,  for  it  therein  ap- 
pears that  the  court  was  requested  to  instruct  the  jury  in 
writing  only  in  this  case. 

Although  the  court  refused  to  set  aside  its  certificate  to 
the  statement  of  facts,  upon  the  application  of  the  defend- 
ants, or  to  incorporate  therein  the  proposed  amendments, 
it,  nevertheless,  on  March  27,  1894,  amended  its  original 
certificate  by  certifying  that  the  statement  in  said  certificate 
above  quoted  is  not  true  and  will  not  be  true  until  said 
statement  of  facts  shall  contain  the  amendments  proposed 
by  the  defendants,  together  with  rule  12  of  the  rules  of 
the  superior  courts  of  the  State  of  Washington,  and  the 
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rules  of  the  superior  court  of  Pierce  county.  This  rule  of 
court  provides  that  where  a  request  for  a  charge  in  writing 
is  made,  notice  of  the  intention  so  to  request  shall  be  given 
to  the  judge  at  or  before  the  commencement  of  the  trial. 
The  statute,  however  (Code  Proc,  §354),  provides  that 
such  a  request  may  be  made  when  the  evidence  is  concluded, 
and,  where  the  law  and  a  mere  rule  of  court  conflict  with 
each  other,  the  former  must,  of  course,  prevail.  If,  there- 
fore, the  request  to  charge  in  writing  was  made  after  the 
evidence  was  closed,  instead  of  at  the  commencement  of 
the  trial,  it  would  seem  that  it  could  not  be  disregarded  on 
that  account.  But,  however  this  may  be,  the  record  as 
certified  by  the  court  contains  no  exception  to  the  failure 
of  the  court  to  charge  the  jury  in  writing,  and,  conse 
quently,  that  question  is  not  now  a  material  one  in  this 
case. 

It  was  entirely  proper  for  the  learned  trial  judge  to 
amend  his  certificate  so  as  to  make  it  conform  to  the  facts, 
but  we  see  nothing  in  the  statute  authorizing  the  court  to 
alter  or  amend  a  statement  of  facts  which  has  been  prop- 
erly settled  and  certified,  and  then  amend  the  certificate  so 
as  to  make  it  conform  to  the  statement  ss^  thus  amended. 
As  was  said  by  this  court  in  State^  exrel.  JETersner^  v.  Arthur^ 
»upra^  this  would  be  virtually  a  new  settlement  of  the  state- 
ment  of  facts,  which  would  destroy  the  force  of  the  law 
prescribing  time ;  and  the  questions  which  ought  to  have 
been  settled  within  ten  days  after  the  filing  of  the  state- 
mopt  would  remain  unsettled  up  to  the  time  of  the  hearing 
of  the  appeal,  and  no  intelligent  preparation  for  the  hear- 
ing of  a  case  in  this  court  could  be  made. 

As  the  court,  in  effect,  certified,  in  accordance  with  the 
provisions  of  the  statute,  that  the  proposed  statement  had 
been  agreed  to  between  the  parties,  its  certificate  was  suf- 
ficient without  that  portion  which  is  referred  to  in  the  sap- 
plementary  or  amended  certificate,  dated  March  27,  1894. 


^ 


WARBURTON  v.  RALPH.  545 

Oct.  1894.]  Opinion  of  the  Court — Anders,  J. 

The  statement  as  settled  and  certified  on  March  1st,  must, 
therefore,  for  the  purposes  of  this  appeal,  be  deemed  to 
correctly  set  forth  the  facts,  matters  and  proceedings  oc- 
curring in  the  trial  and  not  otherwise  appearing  of  record. 

The  respondents  also  move  to  dismiss  this  appeal  for 
the  alleged  reasons  that  the  appellant  has  not  appealed  to 
this  court,  or  filed  a  brief  in  the  case  tried  in  the  court  be- 
low ;  that  he  has  failed  to  join  in  this  alleged  appeal  cer- 
tain necessary  parties ;  that  there  has  not  been  settled, 
served  or  filed  in  this  cause  any  bill  of  exceptions  or  state- 
ment of  facts  as  required  by  law,  and  that  the  appellant 
has  not  filed  an  appeal  bond  in  form  or  substance,  as 
required  by  law,  or  such  a  bond  as  renders  his  appeal 
effectual.  What  we  have  already  said  disposes  of  the  ob- 
jection to  the  statement  of  facts. 

The  objection  that  the  appellant  has  not  appealed  the 
cause  tried  in  the  court  below  seems  to  be  based  on  the 
fact  that,  in  his  brief,  he  has  omitted  the  names  of  Ralph, 
Kelley,  and  Mills,  who  were  defendants,  and  designated 
only  Zinram,  Bacon,  Hannah  and  Nachtsheim  (in  whose 
favor  the  judgment  appealed  from  was  rendered),  as  re- 
spondents. 

The  notice  of  appeal  seems  to  be  properly  entitled,  and 
was  served,  as  required  by  law,  upon  all  parties  who  ap- 
peared in  the  action.  The  appeal  was,  therefore,  properly 
taken,  and  if  the  brief  of  the  appellant  is  defective  in  not 
designating  all  of  the  defendants  below  as  respondents 
here!  it  is  not  such  a  defect  as  would  warrant  a  dismissal 
of  the  appeal  on  the  application  of  those  who  are  properly 
before  this  court,  and  are  really  the  only  parties  respond- 
ent in  the  case.  We  find  no  difficulty  in  determining 
what  cause  was  appealed  to  this  court,  and  we  apprehend 
that  the  respondents  have  found  none. 

Moreover  the  record  shows  that  the  respondents,  impli- 
edly at  least,  heretofore  recognized  the  sufficiency  of  the 
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brief  they  now  criticise,  for,  after  it  was  filed,  they  applied 
for  more  time  in  which  to  file  their  answering  brief,  and 
stipulated  to  file  it  on  or  before  April  15,  1894.  Even  if 
that  was  not  a  direct  waiver  of  the  objection  here  made, 
they  certainly  ought  not  to  urge  it  here  and  now  for  the 
first  time. 

The  objection  to  the  appeal  bond  is  indefinite  in  that  it 
does  not  point  out  wherein  it  is  defective  or  insufficient. 
The  only  defect  we  perceive  in  the  bond  that  can  be  said 
to  be  at  all  material  is  the  failure  of  the  surety  therein  to 
state  in  his  affidavit  that  he  was  worth  the  amount  speci- 
fied in  the  bond,  in  property  within  this  state,  though  he 
did  state  that  he  was  a  freeholder  of  the  state.  A  com- 
plete answer  to  this  objection  to  the  affidavit  is  found  in 
the  opinion  of  this  court  in  McEacfiem  v.  Brackett^  8 
Wash.  652  (36  Pac.  690).  It  was  there  held  that  when 
no  exception  is  taken  in  the  trial  court  to  the  affidavit  of 
sureties  upon  an  appeal  bond,  the  defect  is  waived  and 
cannot  be  urged  in  the  supreme  court.  The  motion  to 
dismiss  is  denied. 

The  respondents,  in  their  answers,  admitted  the  making 
and  delivery  of  the  note  set  forth  in  the  complaint,  but 
alleged  that  the  entire  consideration  for  the  same  was  re- 
ceived by  the  defendant  Ralph,  and  that  they  executed  the 
note  solely  for  the  accommodation  of  defendants  Ralph 
and  Kelley,  and  at  their  instance  and  request,  and  as  sure- 
ties only,  which  fact  was  well  known  to  the  plaintiff.  And, 
as  affirmative  defenses,  they  set  up  the  facts :  ( 1 )  That  on 
January  11,  1893,  the  plaintiff,  for  a  valuable  considera- 
tion, and  without  their  knowledge  or  consent,  entered  into 
an  agreement  with  Ralph,  the  principal  maker  of  the  note, 
to  extend  the  time  of  payment  for  the  period  of  ninety 
days  from  and  after  said  date ;  and  ( 2 )  that  the  plaintiff 
received  from  the  defendant,  W.  B.  Kelley,  a  good  and 
sufficient  deed  of  conveyance  of  and  to  certain  described 
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real  estate  in  the  city  of  Tacoma,  and  that  said  convey- 
ance was  made  and  received  upon  and  under  a  verbal 
agreement  between  said  Kelley  and  the  plaintiff  that  the 
same  should  be  held  by  the  plaintiff  as  security  for  the  pay- 
ment of  said  note  and  one  other  certain  note  for  nineteen 
hundred  dollars ;  that  said  real  estate  was,  at  the  time  of 
the  making  and  delivery  of  said  deed,  and  ever  since  said 
time  has  been,  of  the  actual  value  of  at  least  eight  thous- 
and dollars,  and  that  the  plaintiff,  after  the  making  and 
delivery  of  said  note  and  of  said  deed,  without  the  knowl- 
edge or  consent  of  the  defendants,  conveyed  said  real  es- 
tate to  a  certain  banking  corporation  doing  business  at 
Tacoma,  and  thereby  voluntarily  relinquished  and  gave  up 
all  of  said  security. 

The  plaintiff,  in  his  reply,  admitted  that  all  of  the  said 
$5, 100  was  paid  to  defendant  Ralph,  but  alleged  that  it 
was  so  paid  for  the  use  and  benefit  of  all  of  the  defend, 
ants,  except  Boggs,  and  that  all  of  the  defendants,  save 
Boggs,  signed  the  note  as  principal  makers  thereof. 

As  to  the  second  defense  the  plaintiff  alleged,  in  sub- 
stance, that  prior  to  the  12th  day  of  August,  1892,  the 
answering  defendants,  together  with  other  defendants,  had 
made  and  executed  a  note  for  $7,000,  with  interest  at  two 
per  cent  per  month,  for  the  purpose  of  having  the  same 
discounted  and  the  proceeds  used  in  buying  apparatus  and 
materials  for,  and  to  pay  the  running  expenses  of,  a  cor- 
poration or  firm  engaged  in,  or  about  to  engage  in,  the 
business  of  raising  sunken  vessels,  and  that  on  said  12th 
day  of  August,  1892,  said  defendants,  through  their  agents, 
solicited  plaintiff  to  discount  said  note;  that  plaintiff  agreed 
to  discount  said  note  on  the  express  condition  that  said  note 
would  be  divided  into  two  notes,  one  in  the  sum  of  $6, 100, 
the  other  in  the  sum  of  $1,900,  and  all  of  said  defendants 
sign  said  notes  on  the  face  thereof  as  principal  makers,  and 
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further  provided  defendants  would  give  plaintiflF  real  estate 
to  secure  said  notes.  That  on  August  13,  1892,  the  defend- 
ant, W.  B.  Kelley,  agreed  to  make  and  execute  a  deed  of 
the  lots  described  in  defendants^  answer  on  the  express 
condition  that  the  same  should  be  held  by  plaintiff  or  his 
assigns  as  additional  security  for  said  notes,  and  that  in 
case  default  should  be  made  in  payment  of  the  notes,  the 
property  of  the  signers  of  said  notes  should  be  first  ex- 
hausted in  payment  thereof,  or  execution  issued  against 
them.  That  plaintiff,  at  said  time  and  place,  agreed  with 
defendant  Kelley  to  accept  said  proposition,  and  accepted 
said  real  estate  as  security  to  said  notes  upon  the  further 
condition  that  plaintiff  might  convey  said  property  to  the 
Union  Trust  and  Savings  Bank  of  Tacoma,  to  secure  the  sum 
of  $4,600,  which  sum  plaintiff  was  about  to  borrow  from 
said  bank,  and  which  sum  was  a  part  of  the  ¥7,000  that 
plaintiff  loaned  the  defendants.  That  thereafter,  on  said 
August  13,  1892,  and  prior  to  the  signing  of  said  note  by 
any  of  the  defendants,  the  plaintiff,  W.  B.  Kelley,  and  said 
Bank  and  Trust  Co.,  made  and  entered  into  an  agreement 
in  writing,  containing  all  the  conditions  upon  which  said 
deed  was   given,  taken  and    held,  which  writing  was   as 

follows: 

''Tacoma,  Wash.,  Aug.  13,  1892. 
'' Received  from  Stanton  Warburton  warranty  deed  of 
William  B.  Kelley  to  said  Stanton  Warburton,  conveying 
lots  10,  11,  12  and  13,  in  block  708,  City  of  Tacoma,  with 
distinct  understanding  that  said  deed  may  be  recorded  at 
any  time  this  bank  may  consider  it  necessary  to  further 
secure  the  payment  of  a  certain  note  for  $4,500,  dated  to 
day  and  payable  in  90  days,  and  made  by  Stanton  War- 
burton aforesaid  and  wife  to  this  bank,  or  any  renewals 
thereof,  and  also  a  deed  for  same  property  from  said  Stan- 
ton Warburton  and  wife  to  this  bank,  which  is  subject  to 
aforesaid  conditions.  And  it  is  distinctly  understood  that 
the  property  conveyed  becomes  the  absolute  property  of 
this  bank  in  case  default  be  made  in  payment  of  above  re* 
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cited  note,  or  any  renewals  thereof,  on  30  day's  notice  by 
this  bank.  A.  R.  Nicol,  Cashier, 

'*I  hereby  consent  to  above.  S.  Warburton. 

^^I  consent  to  above,  said  bank  agreeing  to  first  give  me 
30  days'  notice  before  recording  ray  deed. 

'*W.  B.  Kelley." 

At  the  trial,  upon  the  issues  thus  raised  by  the  pleadings, 
the  plaintiff  objected  to  the  introduction  of  any  evidence 
on  behalf  of  the  defendants,  on  the  ground  that  neither  of 
the  alleged  affirmative  defenses  stated  facts  sufficient  to 
constitute  a  defense,  which  objection  was  overruled  by  the 
court.  When  the  defendants  rested,  the  plaintiff  moved 
the  court  to  strike  out  all  the  evidence  submitted  by  defend- 
ants, on  the  ground  above  stated,  and  to  direct  the  jury 
to  return  a  verdict  for  the  plaintiff.  The  above  motions 
were  denied,  and  thereafter  the  plaintiff  further  moved  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the  plaint- 
iff on  the  ground  that  it  did  not  appear  from  the  evidence 
that  there  was  any  agreement  between  plaintiff  and  either 
or  any  of  the  defendants  to  extend  the  time  of  the  payment 
of  the  note.     This  motion  was  also  denied. 

The  appellant  insists  that  these  rulings  of  the  court  were 
erroneous  and  prejudicial  to  him.  As  it  has  already  been 
shown,  the  objection  to  the  introduction  of  evidence  as  to 
the  two  affirmative  defenses,  the  ^motion  to  strike  out  the 
testimony,  and  the  request  to  direct  a  verdict  for  the  plaint- 
iff were  made  on  the  ground  that  the  facts  stated  were  not 
sufficient  to  constitute  a  defense.  The  only  reason  assigned 
by  the  learned  counsel  for  the  appellant  for  their  conten- 
tion is  that  the  facts  as  to  extension  of  time  of  payment 
and  the  release  of  security  are  not  positively  stated.  The 
allegation  is  that  the  defendant  ^^on  information  and  belief 
alleges,"  etc.,  and  it  is  insisted  that  such  an  allegation  is 
unwarranted  either  by  the  code  or  by  any  rule  of  common 
law  pleading  and,  in  fact,  amounts  to  no  allegation  at  all. 

Our  code  provides  (Code  Proc,  §188),  that  the  com- 
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plaint,  among  other  things,  shall  contain  '^a  plain  and  con- 
cise statement  of  facts  constituting  the  cause  of  action, 
without  unnecessary  repetition. "  And  it  is  undoubtedly 
true  that  the  facts  should  be  stated  positively,  and  in  a 
traversable  form,  but  this  does  not  necessarily  prohibit 
the  statement  of  a  fact  on  information  and  belief,  for  sudi 
an  averment  may,  nevertheless,  be  direct  and  positive. 
To  state  that  the  plaintiff  is  informed  or  believes  that  a 
particular  fact  exists  would  be  bad  pleading,  because  it 
would  simply  be  an  allegation  of  information  or  belief,  as 
to  the  fact,  and  not  an  averment  of  the  existence  of  the 
fact  itself.  Here  the  facts  are  stated  and  the  words  ^^on 
information  and  belief'^  may  be  regarded  as  surplusage. 
The  rule,  as  deduced  from  the  authorities,  is  laid  down  by 
Abbott,  in  his  Trial  Brief  on  Pleadings,  §  58,  as  follows: 

'*A  direct  allegation  of  a  fact  may  be  expressed  to  be 
made  ^  upon  information  and  belief, '  and  is  not  on  that  ac- 
count bad  on  demurrer  even  when  the  fact  so  stated  mar 
be  presumed  to  be  within  the  personal  knowledge  of  the 
party  pleading." 

See,  also.  Wells  v.  Bridgeport  Hydravlic  Co.^  30  Conn. 
316;  McEinney  v,  Roberts,  68  Cal.  192  (8  Pac.  857); 
Ward  V,  Clay,  82  Cal.  502  (23  Pac.  50). 

From  the  foregoing  it  follows  that  the  objections  under 
consideration  are  not  well  founded. 

It  is  asserted  by  the  appellant  that  it  is  admitted  by  the 
pleadings  that  both  Ralph  and  Kelley  were  principal 
makers  of  the  note.  And  from  that  proposition  as  a 
premise  he  draws  the  conclusion  that  the  facts  stated  in 
the  first  affirmative  defense  are  insufficient,  for  the  reason 
that  it  is  therein  alleged  that  the  contract  for  extension  of 
the  time  of  payment  of  the  note  was  entered  into  between 
the  appellant  and  Kalph  alone,  and  was  consequently  in- 
valid and  inoperative.  That  the  pleadings  admit  that 
Kelley  was  a  joint  principal  with  Kalph  is  denied  by  the 
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respondents,  and  they  strenuously  insist  that,  even  if  he 
was  a  joint  maker,  the  contract  between  the  appellant  and 
Ralph  was,  nevertheless,  sufficient  to  discharge  the  sureties. 

No  pertinent  authority  is  cited  in  support  of  either  one 
of  these  positions.  We  are  not  convinced  that  the  ad- 
mission claimed  by  appellant  can  be  found  in  the  plead- 
ings, or  legitimately  deduced  therefrom.  But,  supposing 
that  the  position  in  that  regard  assumed  by  appellant  is 
correct,  what  would  be  the  effect  of  the  contract  upon  the 
sureties  on  the  note  if  Such  an  arrangement  could  not 
change  or  affect  in  the  least  the  status  of  Kelley,  provided 
he  was  a  joint  principal,  but  would  change  that  of  Ralph. 
As  to  the  latter  the  original  contract  would  no  longer  exist, 
and,  as  against  him,  the  rights  of  the  sureties  would  be 
suspended  during  the  stipulated  period  of  delay.  And 
such  an  agreement,  if  not  assented  to  by  them,  would  re- 
sult in  their  discharge.  Story,  Prom.  Notes  (7th  ed.),  §414; 
2  Daniel,  Neg.  Inst.,  §  1312.  We  think  the  appellant^s  po- 
sition is  not  well  taken. 

It  appears  that  the  note  for  $7, 000,  above  mentioned, 
was  left  at  the  Union  Savings  Bank  with  the  cashier,  Nicol, 
who  was  authorized  to  cancel  the  same  when  the  note  for 
f5,100  and  another  for  ^^1,900  should  be  signed  by  the 
same  parties.  These  latter  notes  were  executed  in  the 
bank  and  left  there  in  charge  of  Nicol.  They  were  signed 
by  Ralph  and  Kelley  on  the  day  they  bear  date,  and  by 
the  respondents  a  day  or  two  subsequently. 

Evidence  was  admitted,  over  the  objection  of  the  plaint- 
iff, of  certain  conversations  alleged  to  have  occurred  be- 
tween Nicol  and  the  defendants,  in  the  absence  of  the 
plaintiff,  on  the  ground  that  Nicol  was  the  agent  of  the 
plaintiff.  The  testimony  objected  to  tended  to  prove  that 
several  of  the  defendants  told  Nicol  that  they  were  signing 
the  note  in  controversy  as  sureties,  and  that  Nicol  stated 
at  the  time  they  signed  the  note  that  the  plaintiff,  War- 
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burton,  had  '^put  up'^  certain  real  estate  to  secure  the 
note,  and  that  he,  Nicol,  held  the  deed.  The  point  is  made 
that  the  agency  of  Nicol  was  not  established,  and  that  his 
declarations  were,  therefore,  not  evidence  against  the  plaint- 
iff. It  must  be  conceded  that  the  evidence  of  agency  was 
not  very  cogent,  but,  still,  under  the  circumstances,  we 
think  there  was  enough  of  it  to  warrant  its  submission  to 
the  fury  under  proper  instructions. 

The  declarations  of  Nicol  concerning  the  deeds  of  which 
he  was  the  custodian  were,  perhaps,  admissible,  irrespect- 
tive  of  the  question  of  agency,  on  the  ground  that  they 
tended  to  show  the  character  and  nature  of  his  possession. 
McConnell  v.  Hannah,  96  Ind.  102;  1  Greenl.  Ev.,  §  109. 
But  evidence  of  declarations  and  conversations,  although 
admissible,  under  proper  circumstances,  ought  to  be  re- 
ceived with  caution,  and  carefully  scrutinized,  for  the 
words  spoken  may  be  indistinctly  heard  or  imperfectly  re- 
membered. 

The  appellant  takes  exception  to  certain  portions  of  the 
instructions  given  by  the  court  to  the  jury,  and  also  to  the 
refusal  of  the  court  to  charge  the  jury  as  requested  by  him. 

To  properly  instruct  the  jury  upon  all  of  the  various  and 
intricate  questions  of  4aw  involved  in  this  case  was  a  task 
of  unusual  difficulty.  But  the  law  of  the  case,  in  almost 
every  particular,  was  very  accurately  and  intelligibly  stated 
in  the  charge  given  by  the  learned  judge,  and  what  was 
therein  said  affords  but  few  grounds  for  criticism.  We  are 
constrained  to  say,  however,  that,  in  one  respect,  we  think 
the  charge  was  misleading  and  not  quite  accurate  when  ap- 
plied to  the  facts  and  circumstances  of  the  case.  The  por- 
tion of  the  charge  alluded  to  is  as  follows: 

^^The  first  question  that  is  raised  in  the  pleadings,  and 
submitted  to  you  for  your  determination  in  reference  to 
each  one  of  these  defendants  is,  Was  he  or  was  he  not  a 
surety  in  fact?     This  question  you  will  consider  and  de- 
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termine  from  the  evidence.  If  you  believe  from  the  evi- 
dence in  the  case  that  any  one  or  all  of  these  men,  who 
are  defending  here,  signed  this  note  in  the  manner  he  has 
signed  it,  but  that  he  received  no  consideration  of  any  kind 
for  it.  If  he  received  nothing  of  value  for  signing  it,  but 
if  he  entered  into  the  obligation  solely  for  the  purpose  of 
paying  the  debt  of  another  than  himself,  if  the  debt  that 
this  note  was  given  to  secure  was  not  his  debt  in  any  sense, 
and  he  signed  the  note  for  the  purpose  of  obligating  him- 
self to  pay  the  debt  of  another,  then  in  that  event  you 
should  find  that  he  is  a  surety;  and  it  does  not  make  any 
difference,  so  far  as  the  determination  of  this  question  is 
concerned,  whether  the  plaintiff  demanded  that  be  sign  it 
as  a  principal  maker,  or  sign  it  on  the  face  of  the  note  or 
not." 

There  was  testimony  in  the  case  to  the  effect  that  one  of 
the  reasons  for  not  accepting  the  single  note  for  $7,000,  as 
originally  drawn,  was  that  the  names  of  the  respondents 
were  written  upon  the  back  of  that  note,  whereby  it  ap- 
peared that  they  were  mere  endorsers  and  not  makers,  and 
that  the  appellant  and  the  bank  refused  to  receive  any  note 
whatever  executed  in  that  manner,  and  that  the  respond- 
ents were  aware  of  that  fact.  In  fact,  the  plaintiff  alleged 
in  his  pleading,  and  claimed  at  the  trial,  that  the  defend- 
ants executed  the  note  as  principal  makers.  And  if  they 
did  so  execute  it,  and  agreed  to  assume  the  obligation  of 
principal  makers,  as  indicated  by  the  note  itself,  they  were 
bound  by  their  agreement,  even  although  they  received  no 
part  of  the  consideration  for  the  note.  If  one  signs  a  note 
apparently  as  a  joint  maker  and,  when  sued  upon  his  under- 
taking, defends  on  the  ground  that  he  is  in  fact  a  surety 
merely,  it  is  certainly  competent  for  the  plaintiff  to  show 
that  he  dealt  with  the  defendant  as  a  principal,  and  not  as 
a  surety.  Branch  Bank  v.  James^  9  Ala.  949.  And,  that 
being  so,  it  was  hardly  proper  to  tell  the  jury  that  it  made 
no  difference  whether  the  plaintiff  demanded  the  defend- 
ant to  sign  the  note  as  principal  maker  or  not. 
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On  the  other  hand,  we  think  the  instruction  requested 
by  the  plaintiff  on  this  particular  point  stated  the  law  sub- 
stantially, and  should  not  have  been  refused.  It  was  as 
follows : 

'*  You  are  instructed  that  if  you  find  from  the  evidence 
that  the  plaintiff,  at  the  time  said  note  was  made,  executed 
and  delivered,  received  and  accepted  the  same  on  the  con- 
dition and  understanding  that  each  of  the  said  defendants 
signed  the  same  as  principal  makers,  then  I  instruct  you 
that  it  makes  no  difference  whether  any  of  the  defendants 
other  than  Ralph  received  any  of  the  money  paid  on  ac- 
count of  execution  and  delivery  of  said  note." 

Objection  is  also  made  to  that  portion  of  the  charge 
relating  to  agency.  It  was  a  contested  point  at  the  trial 
whether  or  not  Nicol  was  so  far  the  agent  of  plaintiff  that 
the  latter  was  bound  by  his  declarations.  The  particular 
grounds  of  complaint  are — (1)  That  the  instruction  given 
is  not  full  and  complete  in  any  particular ;  and  ( 2 )  that  the 
court  refused  to  make  it  more  full  and  specific  at  the  re- 
quest of  the  plaintiff. 

The  contention  of  appellant  in  this  regard  is  not  with- 
out merit.  The  jury  were  told  that  if  they  found  and  be- 
lieved from  all  the  evidence  that  Mr.  Nicol  was  acting  for 
and  representing  Mr.  Warburton  as  his  agent  in  the  matter 
of  procuring  the  signatures  to  the  note,  then  any  declara- 
tion or  admission  that  Mr.  Nicol  made,  if  he  made  any,  at 
the  time  this  transacti(m  occurred  of  obtaining  the  signa- 
tures to  the  notes,  ought  to  be  treated  by  them  just  the 
same  as  though  they  had  been  made  by  Mr.  Warburton 
himself,  and  given  the  same  weight,  and  no  more.  The 
instruction  was  obviously  correct  as  far  as  it  went,  but  it 
furnished  the  jury  no  criterion  by  which  they  could  deter- 
mine the  fact  of  agency. 

It  was  contended  by  the  plaintiff,  and  there  was  consid- 
erable testimony  favoring  his  contention,  that  the  note  was 
left  with  Nicol  at  the  bank,  to  be  there  signed,  simplj'  for 
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the  convenience  of  all  parties  concerned.  And,  in  accord- 
ance with  this  theory  of  the  plaintiff,  the  court  was  re- 
quested to  charge  the  jury,  among  other  things,  that  if 
they  found  from  the  evidence  in  this  case  that  the  witness 
Nicol  was  simply  getting  the  signatures  of  the  parties  to 
the  note  in  question,  and  that  the  note  was  simply  left  with 
him  for  the  convenience  of  all  the  parties,  then  that  fact 
alone  in  law  would  not  constitute  him  the  agent  of  the 
plaintiff  so  as  to  bind  the  plaintiff  by  the  declarations  of 
Mr.  Nicol  made  to  the  defendants,  if  they  should  find  that 
said  Nicol  made  any  declarations  to  any  of  the  defendants. 
We  perceive  no  valid  objection  to  this  request.  It  was 
certainly  applicable  to  the  evidence  before  the  jury,  and 
should,  therefore,  have  been  given. 

During  the  course  of  the  trial  the  plaintiff  offered  in  evi- 
dence two  writings,  of  similar  tenure,  except  signatures, 
which  were  in  the  following  words  and  figures: 

"Tacoma,  Wash.,  January  14,  1893. 
"aSI  Warburton: 

*'Dear  Sir — Will  you  please  delay  pressing  the  collec- 
tion of  our  notes  dated  about  the  13th  of  Aug.,  1892, 
one  for  the  sum  of  $1,900,  and  the  other  for  $6,100,  for 
about  ninety  days  from  above  date,  as  we  hope  to  pay  the 
amounts  at  that  time.  ^ ' 

One  of  them  was  signed  by  defendants,  E.  G.  Bacon  and 
D.  B.  Hannah,  and  the  other  by  defendant  Wm.  Zinram. 
The  plaintiff  sought  to  prove  by  these  writings  that  the 
defendants  who  executed  and  delivered  them  to  him,  con- 
sented to  an  extension  of  the  time  of  payment  of  the  note, 
and  were,  therefore,  estopped  from  claiming  any  immunity 
upon  the  ground  of  suretyship.  But  the  court  held  that 
the  same  were  incompetent  and  immaterial,  and  rejected 
the  offer ;  and  we  think  no  error  was  thereby  committed. 
It  will  be  seen  that  the  defendants  simply  requested,  on 
their  own  account,  additional   time  within  which  to  pay 
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their  notes.  There  is  nothing  in  the  writing  that  refers, 
in  the  slightest  degree,  to  Ralph,  or  any  other  person  than 
the  signers.  Nor  is  there  anything  to  indicate  a  readiness 
on  the  part  of  these  defendants  to  waive  any  of  their  rights 
as  sureties,  resulting  from  a  change  of  the  original  agree- 
ment by  which  they  were  bound.  Mere  delay  in  enforcing 
payment  of  a  note  will  not  discharge  the  sureties,  because 
the  contract  is  still  unchanged. 

But,  if  a  valid  contract  extending  the  time  of  payment 
is  made  by  the  payee  with  the  principal  maker  of  a  note, 
then  the  surety  is  discharged,  unless  he  consents  to  it,  or, 
with  the  knowledge  of  the  new  contract,  agi'ees  to  be  bound 
by  it.  The  appellant  cites  numerous  authorities  to  the 
effect  that  a  surety  of  a  note  is  not  to  be  discharged  be- 
cause the  creditor  complied  with  his  i*equest  And  that  is 
undoubtedly  true.  But  the  request  spoken  of,  in  all  of  the 
cases,  was  a  request  to  give  time  to  the  principal,  not  to 
the  surety  himself.  If  the  requests  under  consideration 
tend  to  prove  anything  favorable  to  the  appellant  it  is  that 
the  parties  making  them  deemed  themselves  principals, 
and,  as  such,  asked  for  indulgence.  But  we  do  not  now 
decide  that  they  were  admissible  on  that  ground.  In  view 
of  the  fact  that  a  new  trial  must  be  ordered  for  the  errors 
already  indicated,  we  do  not  deem  it  necessary  to  further 
extend  this  opinion  by  undertaking  to  determine  whether 
or  not  the  evidence  is  sufficient  to  sustain  the  verdict,  or 
by  discussing  any  of  the  remaining  objections  raised  by 
the  appellant. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 

Stiles,  J.  —  I  concur  in  the  reversal  upon  the  grounds 
stated,  but  do  not  agree  to  the  construction  given  to  Stat^^ 
ex  rel.  IlersneVy  v,  Arthur, 
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HoTT,  J.  (dissenting).  —  I  cannot  agree  with  what  is 
said  in  the  foregoing  opinion  upon  the  motions  to  strike 
and  to  dismiss  the  appeal.  I  do  not  think  it  could  have 
been  the  intention  of  the  legislature  to  compel  a  judge  to 
certify  to  a  statement,  if  it  was  not  true.  I  agree  with 
what  was  said  upon  that  subject  in  the  case  of  State^  ex  rd. 
Hersner^  v.  Arthur^  7  Wash.  358  (35  Pac.  120),  but  do 
not  think  that  what  was  therein  said  justifies  the  conclusion 
deduced  therefrom.  It  was  only  decided  in  that  case  that 
neither  of  the  parties  could  object  to  a  statement  unless 
they  did  so  as  provided  by  statute,  and  that  there  was  no 
duty  on  the  part  of  the  judge  to  enter  into  an  examination 
thereof  to  see  whether  or  not  it  conformed  to  the  facts. 
And  this  does  not  warrant  the  holding  that  a  judge  must 
certify  a  statement  even  although  he  has  pei*sonal  knowl- 
edge that  it  is  untrue. 

What  is  said  in  reference  to  the  bond  on  appeal  is  per- 
haps justified  by  the  case  of  McEachem  v.  Brackett  8 
Wash.  652,  cited  to  sustain  it.  I  did  not  concur  in  what 
was  said  in  that  case,  and  do  not  in  what  is  said  upon  the 
subject  in  this. 

Upon  the  merits  I  fully  agree  with  the  result  announced, 
and  also  with  the  reasoning,  but  wish  it  distinctly  under- 
stood that  so  far  as  I  am  concerned  I  desire  no  inference 
to  be  drawn  from  the  decision  in  this  case  that  the  answers 
would  have  been  held  good  if  they  had  been  attacked  in 
this  court  upon  the  ground  that  it  was  incompetent  to  show, 
by  oral  testimony,  that  one  who  appears  upon  a  note  as  a 
joint  and  several  maker  was  in  fact  only  a  surety,  for  the 
purpose  of  relieving  him  from  liability  in  a  suit  by  the 
payee  upon  the  note. 

I  desire  further  to  say  that  the  instruction  first  set  out 
was,  in  my  opinion,  more  than  misleading.  I  think  it 
misstated  the  law  of  the  case. 
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dso  nil  Joseph  S.  Whitehodse,  Receiver^  Eeapondent^  v.  Point 

Defiance,  Tacoma  &  Edison  Railway  Company,  Ap- 
pellant, 

RECEIVERS— -APPOINTMENT  —  PLEADING  —  RIGHTS  OF  DEFENDANT. 

A  complaint  in  an  action  by  a  judgment  creditor  asking  for  tJie 
appointment  of  a  receiver  for  an  insolvent  corporation  is  not  open 
to  the  objection  that  it  fails  to  allege  that  the  judgment  debtor  has 
no  other  property  out  of  which  the  plaintiff  could  satisfy  his  judg- 
ment, when  it  states  that  the  defendant  is  in  failing  circumstances, 
and  that  it  has  more  judgments  already  rendered  against  it  than  it 
can  pay. 

Where,  subsequent  to  the  purchase  by  one  corporation  of  a  line 
of  railway  from  another,  judgments  are  rendered  against  the 
vendor  without  notice  to  the  purchaser,  the  purchaser  has  the  right 
to  litigate  their  validity  on  the  ground  of  fraud;  and,  under  such 
circumstances,  the  appointment  of  a  receiver  for  the  purchasing 
corporation,  at  the  instance  of  a  judgment  creditor  of  the  vendor, 
is  unwarranted. 

Where  the  application  for  the  appointment  of  a  receiver  is  made 
by  a  plaintiff  before  the  defendant  has  filed  his  answer,  the  defend- 
ant has  a  right  to  be  heard  upon  his  affidavit  by  way  of  defense  to 
the  application. 

Appeal  from  Superior  Courts  Pierce  County. 

Campbell  c&  Powdl^  and  Crowley  cfe  Sullivan^  for  ap- 
pellant. 

A,  a.  Titlow^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  This  is  an  appeal  from  an  order  or 
judgment  of  the  superior  court  of  Pierce  county,  made  by 
the  Hon.  ICmmett  N.  Parker,  and  entered  August  29,  1893, 
appointing  Joseph  T.  Mitchell  a  receiver  of  the  appellant, 
the  Point  Defiance,  Tacoma  &  Edison  Railway  Company. 

On  or  about  the  9th  day  of  February,  1892,  the  Point 
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Defiance,  Tacoma  &  Edison  Railway  Company,  a  corpora- 
tion, for  an  alleged  valuable  consideration,  purchased  from 
the  Wapato  Park  Belt  Line  Railway  Company,  a  corpora- 
tion, a  certain  line  of  railway  situated  in  Tacoma,  by  deed 
dated  February  9,  1892,  made  by  said  Wapato  Park  Belt 
Line  Railway  Company,  as  grantor,  to  this  appellant,  as 
grantee;  which  deed  was  duly  executed  and  acknowledged 
by  the  grantor  in  the  manner  required  by  law,  and  said 
grantor,  by  its  duly  authorized  officers,  delivered  said  deed 
to  the  appellant  in  this  case  on  the  said  day  of  its  execu- 
tion, and  at  the  same  time  delivered  the  quiet  and  peace- 
able possession  of  the  said  line  of  railway  to  the  appellant, 
who  continued  in  the  quiet  and  peaceable  possession  thereof 
up  to  the  time  of  the  commencement  of  this  action. 

About  eight  months  thereafter,  viz.,  September  30, 1892, 
one  Otis  Sprague,  as  receiver  and  assignee  of  the  Tacoma 
and  Puyallup  Railroad  Company,  recovered  against  said 
Wapato  Park  Belt  Line  Railway  Company  a  judgment  for 
$10,380.86.  To  this  judgment  plaintiff  was  not  a  party. 
Afterwards  one  S.  R.  Thomas  recovered  a  judgment  against 
the  said  Wapato  Park  Belt  Line  Railway  Company,  in 
which  action  Joseph  S.  Whitehouse  was  appointed  receiver, 
and  of  said  action  appellant  had  no  notice  and  was  not 
made  a  party  thereto. 

Now,  on  or  about  the  24th  day  of  August,  1893,  the 
said  J.  S.  Whitehouse,  as  receiver  of  the  said  Wapato 
Park  Belt  Line  Railway  Company,  brought  the  action 
against  this  appellant  in  which  this  appeal  is  taken.  On 
the  same  day  on  which  this  action  was  brought,  the  plaint- 
iff, said  Joseph  S.  Whitehouse,  as  receiver  of  the  Wapato 
Park  Belt  Line  Railway  Company,  made  an  ex  parte  mo- 
tion for  an  order  that  this  appellant  show  cause  why  such 
receiver  should  not  be  continued  until  the  final  hearing  of 
the  cause.  On  that  same  day  the  superior  court  of  Pierce 
county,  by  Hon.  John  C.  Stallcup,  made  an  ex.  parte  order 
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setting  said  motion  for  a  receiver  down  for  hearing  the 
next  morning  at  half  past  nine  o'clock  before  the  Hon. 
Emmett  N.  Parker,  one  of  the  judges  of  said  court.  There" 
after,  on  the  29th  day  of  August,  1 893,  an  order  was  made 
by  the  Hon.  Emmett  N.  Parker,  appointing  Joseph  T. 
Mitchell  a  receiver  of  this  appellant;  and  it  is  from  this 
last  order  appointing  this  receiver  that  this  appeal  was 
taken.  The  motion  was  heard  upon,  and  the  order  based 
on,  the  following  papers  in  the  case:  On  behalf  of  respond- 
ent, the  complaint  and  the  affidavit  of  Ansel  Bates;  on  be- 
half of  the  appellant,  the  affidavit  of  Stuart  Rice. 

The  first  point  made  by  the  appellant,  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
for  the  reason  that  it  nowhei*e  appears  in  the  said  com- 
plaint that  said  plaintiff  has  ever  attempted  to  collect  said 
judgment  at  law;  and  that  it  does  not  appear  from  the 
complaint  that  the  judgment  debtor  has  no  other  property 
out  of  which  the  plaintiff  could  satisfy  his  judgment,  we 
do  not  think  is  well  taken.  The  complaint,  it  is  true,  does 
not  state  in  so  many  words  that  the  debtor  has  no  other 
property  out  of  which  the  plaintiff  could  satisfy  his  judg- 
ment, but  it  does  state  that  the  defendant  is  in  failing  cir- 
cumstances, and  that  it  has  more  judgments  already  rend- 
ered against  it  than  it  can  pay;  and  if  it  does  have  more 
judgments  rendered  against  it  which  have  become  liens  on 
the  propeity  than  it  can  pay,  then  it  necessarily  follows  that 
it  has  no  other  property  out  of  which  the  plaintiff  could 
satisfy  bis  judgment.  If  the  substance  and  sense  of  the 
proposition  are  stated  this  court  will  not  reverse  a  cause 
because  it  is  not  stated  in  any  particular  form  of  words. 

The  second  point  raised  by  the  appellant  we  think  is 
fatal  to  the  respondent's  right  of  judgment.  These  judg- 
ments were  obtained  against  the  Wapato  Park  Belt  Line 
Kailway  Company  without  any  notice  to  appellant,  and  the 
appellant  has  a  right  in  a  court  of  law  to  litigate  the  valid- 
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ity  of  those  judgments,  and  it  has  a  right  to  be  heard  upon 
all  questions  conoeming  the  rights  of  the  Wapato  Paric 
Belt  Line  Railway  Company,  so  far  as  those  rights  are  in- 
terwoven with  the  rights  of  the  appellant.  It  is  carrying 
the  doctrine  of  receiverships  too  far  to  allow  the  business 
of  an  individual,  a  partnership,  or  a  corporation,  to  be 
taken  from  the  custody  and  control  of  the  owners  of  the 
business  and  dissolved  in  costs,  unless  a  clear  case  of  ne- 
cessity is  shown,  and  without  allowing  the  defendants  an 
opportunity  to  litigate  the  questions  involved  in  the  appli- 
cation. It  is  claimed  by  the  appellants  in  this  case  that 
these  judgments  against  this  company  were  obtained  by 
fraud.  The  only  theory  upon  which  the  judgment  can  be 
a  lien  upon  the  property  of  appellant  is  that  the  appel- 
lant stands  in  the  attitude  of  a  surety  for  the  debt  of  its 
grantor,  and  a  surety  can  always  show  that  a  judgment 
against  his  principal  was  obtained  by  fraud  or  collusion. 
See  Douglas  v.  Howland^  24  Wend.  35;  Conner  v.  Reeves^ 
103  N.  Y.  527  (9  N.  E.  439);  Bridgeport  Ins.  Co.  v.  WU^ 
son,  34  N.  Y.  275. 

Another  point  is  raised  by  the  appellant  that  if  the  ap- 
plication for  a  receiver  be  made  before  the  defendant  has 
filed  his  answer,  the  defendant  may  be  heard  upon  his 
afBdavit  by  way  of  defense  to  the  application.  Beach,  Ke- 
ceivers,  §  153. 

Bespondent's  motion  for  a  receiver  was  filed  the  same 
day  his  complaint  was  filed,  viz.,  August  24,  1893;  an 
order  appointing  the  receiver  was  entered  five  days  there- 
after. Appellant  was  heard  on  the  affidavit  of  Stuart  Kice, 
one  of  the  trustees  of  the  appellant.  Mr.  Rice's  affidavit 
denies  all  the  equities  of  the  complaint,  and  expressly  al- 
leges that  the  judgment  of  respondent  was  obtained  upon 
a  fictitious  demand  and  was  a  fraud  upon  the  rights  of  ap- 
pellant. As  we  look  at  the  merits  of  this  case,  no  attempt 
having  been  made  by  the  respondent  to  rebut  the  affidavit 
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of  Rice,  it  would  seem  that  the  prima  fades  of  the  case 
are  in  favor  of  the  appellant,  and  the  motion  praying  for 
the  receiver  should  not  have  been  allowed. 

^'The  answer  being  a  defendant's  principal  pleading  and 
the  formal  statement  of  his  defense  to  the  allegations  con- 
tained in  the  bill,  has  especial  weight  in  influencing  the 
action  of  the  court  on  application  for  appointment  of  re- 
ceivers. A  sworn  answer  [and  the  aflSdavit  in  this  case 
will  take  the  place  of  an  answer]  denying  all  the  equities 
contained  in  the  bill,  amounts  in  practice,  on  the  hearing 
of  such  applications,  to  a  prima  facie  case  in  favor  of  the 
defendant;  and,  where  such  an  answer  is  filed,  the  applica- 
tion will  be  refused  unless  the  plaintiff  introduce,  in  sup- 
port of  his  bill,  such  evidence  as  will  overcome  the  denials 
of  the  answer.  The  reason  of  this  rule  has  been  stated  to 
be  that  ^  the  plaintiff,  having  addressed  himself  to  the  con- 
science of  the  defendant,  has  made  him  a  witness,  and 
must  take  his  answer  as  true,  unless  he  can  overcome  if  ^ 
Beach,  Receivers,  §  151. 

We,  therefore,  think  that  the  cause  must  be  remanded, 
with  instructions  to  the  lower  court  to  refuse  the  motion 
asking  for  a  receiver;  and  it  is  so  ordered. 

Anders,  Scott,  Hoyt  and  Stiles,  JJ.,  concur. 


[  No.  1227.    Decided  October  13,  ISM.] 

Myron  W.  Packard  et  al. ,  Respondents^  v.  John  Delfel 
et  al.^  Defendants^  The  AVashington  National  Build- 
ing, Loan  and  Investment  Association,  Appellant. 

mortgages— equitable  lien  — parol  relinquishment — 
agency  —  attorney  and  client. 

Although  a  mortgagee  has  taken  a  mortgage  upon  a  certain  lot 
of  land  with  actual  knowledge  of  the  fact  that  the  lot  had  been 
omitted  by  mistake  from  the  mortgage  given  to  a  prior  mortgagee, 
yet  the  second  mortagee  is  entitled  to  priority,  upon  showing  that 
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his  mortgage  was  given  upon  the  understanding  that  the  first  mort- 
gagee should  relinquish  his  equitable  claim,  upon  the  performance 
of  certain  conditions,  and  that  these  conditions  had  been  fully  per- 
formed; under  such  .circumstances,  no  record  relinquishment  of 
the  rights  of  the  first  mortgagee  is  necessary. 

Where  a  person  authorizes  an  attorney  to  act  for  him  in  refer- 
ence to  a  certain  mortgage  and  see  that  it  is  all  straight,  and  that 
whatever  he  does  in  the  matter  will  be  all  right,  such  attorney  be- 
comes an  agent,  although  he  serves  without  compensation,  and  his 
acts  in  reference  to  the  mortgage  are  binding  on  his  principal. 

Appeal  from  Superio?*  Courts  Snohomish  County. 

Strvdwick  cfe  Peters^  for  appellant. 
IT.  R,  Andrews^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — Respondents  bring  this  suit  to  reform 
a  mortgage  that  it  may  cover,  among  others,  lots  11,  12 
and  13,  in  block  1,  E.  C.  Ferguson's  addition  to  Snohom- 
ish, the  description  of  the  block  being  omitted  from  the 
instrument,  respondents  contend,  by  the  mutual  mistake 
of  its  parties;  and  to  foreclose  the  same  upon  one  of  these, 
viz.,  upon  lot  11. 

It  is  contended,  and  is,  we  think,  shown  by  the  testi- 
mony, that  on  the  17th  day  of  February,  1890,  Aaron  Par- 
ker and  Lavina  L.  Parker,  husband  and  wife,  executed 
their  promissory  note  to  the  respondents  for  $912.90  with 
interest.  It  came  due  in  six  months  after  its  date.  At 
the  time  of  making  this  note,  and  with  the  intention  of  se- 
curing the  payment  of  it,  the  Parkers  executed  to  the  re- 
spondents their  mortgage  upon  certain  real  property  in 
Snohomish  county,  and  in  the  execution  of  this  mortgage 
the  mistake  above  mentioned  was  made.  Afterwards,  on 
July  26,  1890,  Aaron  Parker  died,  leaving  a  will  by  which 
he  devised  to  his  wife,  Lavina  Parker,  all  his  estate,  except 
a  small  legacy  to  each  of  the  children,  and  made  her  sole 
executrix.     Shortly  after  Lavina  Parker  executed  a  bond 
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for  a  deed  to  Julius  Ross,  the  father  of  the  defendant 
Lizzie  Delfel,  for  the  lot  11,  %vhich  is  the  lot  in  contro- 
vei'sy.    About  that  time  Ross  agreed  with  Mrs.  Delfel  and 
her  husband  to  turn  the  property  over  to  her,  and  the  Del- 
fels  built  a  small  house  on  it  and  lived  therein.     In  Nov- 
vember,   1890,  Mrs.  Parker  and  the  respondents  had  a 
settlement  together   of   sundry    matters,  at    which   they 
charged  her  with  items  amounting  in  the  aggregate  to 
$2,731.35,  and  credited  her  with  various  items  amounting 
to  $2,870.     In  the  debits  was  included  respondent's  note 
for  $694.75,  and  among  the  credits  was  the  item  of  $700 
due,  as  then  thought,  from  J.  Ross,  and  a  bond  for  a  deed 
to  the  other  two  lots  originally  embraced  in  the  mortgage 
for  $1,800.      Some  time  later  in  the  same  year,  the  Del- 
fels  commenced  the  erection  of  a  large  building  on  this 
property,  and  for  the  purpose  of  building  it  made  an  appli- 
cation to  borrow  money  of  the  Washington  National  Build- 
ing, Loan  and  Investment  Association.     Application  was 
made  to  respondents  that  they,  respondents,  should  i*elease 
their  first  mortgage  and  take  one  second  to  a  mortgage 
that  was  proposed  to  be  given  to  the  appellants,  the  loan 
association  having  objected  to  the  title  as  it  then  stood. 
This  mortgage  was  executed,  although  no  formal  release 
was  made.      Without  discussing  the  question  urged  by  ap- 
pellant that  the  respondents  should  be  compelled  to  first 
exhaust  lots  12  and  13  in  satisfaction  of  their  mortgage 
before  proceeding  against  lot  1 1,  the  testimony  of  the  wit- 
nesses, both  for  appellant  and  respondents,  convinces  us 
that  the  agreement  between  respondents  and  the  Delfels 
and  the  building  association,  that  the  respondents  should 
relinquish  all  right  they  had  to  lot  11,  if  additional  secur- 
ities were  furnished  to  respondents,  including  a  certain 
note  with  two  sureties,  secured  by  a  second  mortgage,  was 
carried  out  and  performed.     The  account  which  the  re. 
spondents  demanded  be  incorporated  in  the  note  was  inoor- 
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porated;  the  sureties,  whom  Packard  requested,  signed  the 
note;  the  mortgage  was  executed  according  to  agreement, 
and  it  was  delivered  to  Ault  &  Munns,  a  firm  of  attorneys 
who  were  evidently  authorized  by  Packard  to  receive  it 
when  it  was  executed. 

Even  disregarding  testimony  of  the  witnesses  for  the  de- 
fense, and  considering  only  the  testimony  of  Ault  &  Munns 
and  of  Packard  himself,  we  are  fully  convinced  that  Ault 
&  Munns  were  authorized  by  Packard  to  act  as  his  agents 
for  this  purpose.  It  is  true  they  do  not  say  so  in  so  many 
words,  but  the  legal  conclusion  flows  from  the  acts,  words 
and  circumstances  which  they  recite.  Mr.  Munns  testifies 
that  Packard  left  the  matter  in  their  hands  to  see  that  it 
was  all  straight.  If  this  is  true  Ault  &  Munns  certainly 
had  power  to  act  for  him,  and  it  matters  not  that  they  did 
not  see  fit  to  charge  him  anything  for  their  services.  The 
testimony  of  Packard  is  still  more  conclusive  that  he  au- 
thorized them  to  act  for  him,  and  told  them  that  whatever 
they  did  in  the  matter  would  be  all  right.  The  subse- 
quent action  of  the  attorneys  also  tends  to  sustain  the 
theory  that  the  agreement  had  been  fully  executed  and 
that  nothing  else  remained  for  the  defendants  to  do;  for 
without  some  special  agreement  to  that  eifect,  which  does 
not  appear  to  have  been  made,  it  would  not  have  been  the 
duty  of  the  defendants  to  record  the  mortgage  which  they 
had  executed.  Their  duty  ceased  with  its  delivery.  But 
in  this  case  Munns  took  the  mortgage  to  the  auditor^ s  of- 
fice for  record,  evidently  taking  it  for  the  benefit  of,  and 
as  the  agent  of,  the  beneficiary,  Packard,  but  that  it  was 
not  recorded  by  reason  of  an  objection  raised  by  the 
auditor  that  some  back  taxes  had  not  been  paid.  These 
taxes  would  have  been  a  lien  against  the  land  equally 
under  the  first  mortgage  under  which  Packard  was  claim- 
ing, and  he  did  not  get  rid  of  that  lien  by  refusing  a  second 
mortgage  and  relying  on  his  first  one.     So  far  as  his  re- 
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linquishment  of  his  first  mortgage  is  concerned,  if  we  cor- 
rectly read  the  record,  which  we  confess  has  bothered  us 
some,  there  was  no  recorded  claim  to  relinquish,  as  lot  11 
was^not  described  in  the  mortgage;  and  it  is  only  by  rea- 
son of  actual  knowledge  that  the  appellant  here  would  be 
bound  at  all,  and  if  the  respondents  agreed  to  relinquish 
this  claim,  upon  certain  conditions  being  performed^  and 
those  conditions  were  performed  in  accordance  with  the 
contract,  no  record  relinquishment  was  necessary. 

The  judgment  will  be  reversed,  and  the  cause  remanded 
with  instructions  to  declare  the  appellant's  mortgage  on 
the  lot  the  first  mortgage.  The  appellant  will  recover 
costs  both  in  this  court  and  in  the  court  below. 

HoYT,  Stiles  and  Anders,  JJ.,  concur. 
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Harry  J.  Collins  et  al,^  Respondents^  v.  A.  J.  Snoke 

et  aZ.^  Appellants. 

MECHANICS'  LIENS  — REQUISITES  OF  NOTICE -< MATERIALS  FURNISHED 
CONTRACTOR  —  OWNER  OF  PREMISES  — DESCRIPTION  OF  PREMISES 
—  COMMUNITY  PROPERTY —PARTIES. 

A  claim  of  lien  which  sets  out  that  "S  is  the  name  of  ibe  owner 
and  reputed  owner  of  said  premises,  and  caused  said  building  or 
structure  to  be  built  and  erected.  That  R  is  the  name  of  the  con- 
tractor, who,  as  such  contractor,  made  and  entered  into  a  contract 
with  C,  under  and  by  which  the  hardware  was  to  be  furnished  for 
said  building,"  sufficiently  states  the  relations  of  principal  and 
agent  between  owner  and  contractor. 

A  claim  of  lien  which  alleges  the  name  of  the  owner  and  reputed 
owner  of  the  premises  at  the  time  of  the  filing  of  the  notice  is  a  suf- 
ficient compliance  with  the  requirements  of  §  1667,  Gen.  Stat.,  which 
provides  that  the  claimant  shall  file  "a  claim  containing  a  statement 
of  his  demand,  .  .  .  with  the  name  of  the  owner,  or  repated 
owner,  if  known.'* 
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A  notice  of  lien  sufficiently  describes  the  property  to  be  affected 
when  it  alleges  that  the  lien  is  claimed  "upon  that  certain  building 
or  structure  now  upon  those  certain  lots  and  parcels  of  land  [de- 
scription]. That  S  is  the  name  of  the  owner  and  reputed  owner 
of  said  premises  and  caused  said  building  or  structure  to  be  built 
and  erected." 

Where  it  does  uot  appear  upon  the  face  of  the  lien  notice  that 
the  claim  is  against  community  property  or  that  the  wife  has  an 
interest  in  the  premises,  the  failure  to  make  the  wife  a  party  to  the 
notice  is  not  a  fatal  defect,  although  she  must  be  made  a  party  to 
the  foreclosure  proceedings. 

Appeal  from  Superior  Courts  King  Cownty. 

John  G.  Bwmes^  for  appellants. 
Wilshire  ik  de  Steigzter^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — The  notice  in  this  case  reads  as  follows: 

' '  Notice  is  hereby  given  that  Harry  J.  Collins  and  Burton 
V.  Collins,  partners  doing  business  under  the  firm  name  of 
Collins  Brothers,  of  the  city  of  Seattle,  county  of  King, 
State  of  Washington,  have  and  hereby  claim  a  lien  upon 
that  certain  building  or  structure  now  upon  those  certain 
lots  and  parcels  of  land  situate  in  the  city  of  Seattle,  county 
of  King,  State  of  Washington,  and  described  as  follows, 
to  wit:  Lots  Nos.  11  and  12  in  block  No.  3,  Aver  and 
O'Hara's  addition  to  the  city  of  Seattle.  That  A.  J.  Snoke 
is  the  name  of  the  owner  and  reputed  owner  of  said  premi- 
ses and  caused  said  building  or  structure  to  be  built  and 
erected.  That  H.  C.  Raymond  is  the  name  of  the  con- 
tractor who  on  or  about  the  19th  day  of  August,  1891,  as 
such  contractor,  made  and  entered  into  a  contract  with 
said  Collins  Brothers,  under  and  by  which  the  hardware 
was  to  be  furnished  for  said  building,  and  the  following  is 
a  statement  of  the  terms,  time  given  and  conditions  of  said 
contract,  to  wit:  The  said  Harry  J.  Collins  and  Burton  V. 
Collins,  partners  as  aforesaid,  promised  and  agreed  to  fur- 
nish and  deliver  all  hardware  that  the  said  H.  C.  Raymond 
should  require  to  be  used  in  the  construction  and  erection 
of  said  building,  and  for  which  the  said  Collins  Brothers 
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agreed  to  f umiBh  at  their  regular  retail  price  or  prices  for 
such  goods  so  sold  and  delivered.     And  for  whi<^  said 
contractor  agreed  should  be  paid  for  within  sixty  days  after 
the  same  was  so  furnished.     That  said  contract  has  been 
fully  performed  on  the  part  of  said  Collins  Brothers,  and 
the  same  was  completed,  and  they  ceased  to  furnish  said 
hardware  for  said  building  or  structure  on  the  3l8t  day  of 
August,  1891,  and  ninety  days  have  not  elapsed.     That 
the  amount  of  the  contract  price  for  said  hardware  or  ma- 
terial so  furnished  as  aforesaid  is  $57. 07,  in  United  States 
gold  coin,  and  that  said  sum  is  the  I'egular  retail  price  of 
said  hardware  so  sold,  furnished  and  delivered,  and  being 
the  amount  agreed  to  be  paid  for  the  same  by  the  contractor. 
That  the  said  sum  of  no  amount  or  sum  dollars  has  been 
paid  on  said  contract  price,  and  that  the  sum  of  $57.07 
in  gold  coin  of  the  United  States  is  still  due  and  owing 
thereon  to  said  Collins  Brothers  after  deducting  all  just 
credits  and  offsets.     Wherefore  said  Collins  Brothers  claim 
a  lien,"  etc. 

It  is  urged  by  the  appellants  that  this  notice  did  not 
show  Vk  prima  fade  right  of  lien  in  that  it  did  not  connect 
the  claimants  with  appellants,  or  either  of  them,  and  did 
not  connect  the  appellants  with  the  owner  of  the  building 
and  lots ;  citing  in  support  of  this  contention,  Warren  «. 
Quade,  3  Wash.  750  (29  Pac.  827);  Tacoma  Lumber  & 
Mfg.  Vo,  u  Wilson,  3  Wash.  786  (29  Pac.  829);  Fairhaven 
Land  Co,  v.  Jordan,  5  Wash.  729  (32  Pac.  729);  Beal/i 
V,  Hodder,  5  Wash.  677  (32  Pac.  728). 

While  this  court  would  not  be  inclined  to  give  the  lien 
statutes  a  more  strict  construction  than  was  given  in  War- 
ren V.  Quade,  supra,  and  in  the  subsequent  decisions  which 
were  govenied  by  it,  we  think  it  is  not  necessary  to  relax 
the  rule  there  laid  down  to  sustain  the  notice  in  this  case, 
for  the  notice  in  this  case  is,  we  think,  free  from  the  ob- 
jections discussed  in  that.  Sec.  1667  of  the  General  Stat- 
utes  is  as  follows: 

''Every  person  claiming  the  benefit  of  this  chapter  must, 
within  ninety  days  after  the  completion  of  any  building. 
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improvement  or  structure,  or  after  the  completion  of  the 
alteration  or  repair  thereof,  or  after  he  has  ceased  to  labor 
thereon  from  any  cause,  or  after  he  has  ceased  to  furnish 
materials  therefor,  or  after  the  performance  of  any  labor 
in  a  mine  or  mining  claim,  file  for  record  with  the  county 
auditor  for  the  county  in  which  such  property  or  some  part 
thereof  is  situated,  a  claim  containing  a  statement  of  his 
demand,  after  deducting  all  just  credits  and  offsets,  with 
the  name  of  the  owner,  or  I'eputed  owner,  if  known,  and 
also  the  name  of  the  person  by  whom  he  was  employed,  or 
to  whom  he  furnished  the  materials,  with  a  statement  of 
the  terms  and  conditions  of  his  contract,  if  any,  and  also  a 
description  of  the  property  to  be  charged  with  the  lien, 
sufficient  for  identification,  which  claim  must  be  verified 
by  the  oath  of  the  claimant,  or  some  other  persoD,  to  the 
effect  that  the  affiant  believes  the  same  to  be  just.'' 

In  Warren  v,  Qiiade  it  was  held  that  a  notice  is  defective 
which  shows  that  the  goods  were  furnished  to,  or  the  labor 
performed  for,  a  person  named  in  the  notice,  and  not  to 
or  for  the  owner  directly,  when  the  notice  fails  to  show 
such  a  relation  existing  between  the  person  to  whom  they 
were  furnished  and  the  owner  as  will  bind  the  owner  under 
the  lien  laws.  This  doctrine,  of  course,  cannot  be  gain- 
said, but  in  that  case  it  nowhere  appeared  in  the  notice 
that  the  defendant  and  the  owner  had  any  contractual  re- 
lations whatever  with  the  parties  who  constructed  the 
building,  while  in  the  case  at  bar  the  notice  alleges  that 
A.  J.  Snoke  is  the  name  of  the  owner  and  reputed  owner 
of  said  premises,  and  caused  said  building  or  structure  to 
be  built  and  erected.  This  may  not  be  stated  with  all  the 
nicety  and  distinctness  of  technical  pleading,  but  we  think 
a  person  of  common  understanding  would  have  no  trouble 
in  coming  to  the  conclusion,  from  the  notice,  that  he  caused 
said  building  and  structure  to  be  built  and  erected  as  the 
owner,  and  that  as  such  owner  he  contracted  with  Ray- 
mond for  the  building  of  the  structure.  It  would  be  idle 
for  the  notice  to  state  in  terms  that  Raymond  was  the 
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agent  of  Snoke,  for  it  is  the  law,  and  not  the  agreement  of 
the  parties,  which  makes  the  agent,  and  the  notice  would 
not  obtain  any  additional  strength  by  stating  a  conclusion 
of  law. 

We  think  the  second  objection  made  by  the  app>eliants, 
that  the  requirement  of  the  statute  that  the  notice  must  state 
the  owner  or  reputed  owner  of  the  property  is  not  met,  is 
equally  without  substantial  merit.  Whenever  a  court  goes 
beyond  the  realm  of  probabilities  and  indulges  in  presump- 
tions of  mere  possibilities,  that  the  language  of  a  pleading 
may  be  construed  to  the  detriment  of  a  party,  substantial 
justice  will  be  more  often  defeated  than  sustained.  The 
strained  construction  of  the  statute  contended  for  by  the 
appellant  would  make  it  necessary  for  the  notice  to  state 
the  name  of  the  owner  or  reputed  owner  during  every  day 
from  the  time  the  contract  was  entered  into  until  the  notice 
was  filed ;  while  the  fact  is  the  statute  was  literally  complied 
with  in  this  case,  for  it  provides  that  at  the  time  the  notice 
was  filed  the  name  of  the  owner  or  reputed  owner  should 
be  given.  The  object  evidently  is  to  give  notice  to  the 
owner  of  the  claim  against  his  property. 

And  the  same  thing  may  be  said  of  the  third  objection, 
that  the  description  of  the  property  was  not  sufficient  for 
identification.  In  Warren  v.  Quade^  supra^  no  building  was 
originally  mentioned  in  the  notice,  but  in  the  fourth  para- 
graph the  statement  was  that  ^^said  labor  and  assistance 
were  so  performed  and  rendered  upon  said  building  afore- 
said,'' etc.,  and  as  the  word  ^^ aforesaid '^  had  no  anteced- 
ent it  was  evidently  a  clear  omission  of  a  mention  of  a 
building,  and,  as  the  court  rightly  held,  the  building  is 
the  primary  subject  of  the  lien,  and  the  attempt  to  assert 
such  claim  on  the  land,  which  was  but  a  secondary  subject, 
must  fail.  But  the  notice  here  is  not  so  lame,  for  in  the 
first  clause  it  mentions  the  building  or  structure  upon  the 
lots  described,  and  in  the  next  clause  it  appears  that  Snoke 
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was  the  owner  and  caused  said  building  or  structure  to  be 
built  and  erected. 

We  think  all  the  other  objections  urged  against  the  notice 
are  equally  without  merit,  and  that  neither  the  owner  nor 
the  foreclosing  ofScer  could  have  any  real  difficulty  in  as- 
certaining, from  the  notice,  just  what  property  was  covered 
by  the  lien  notice. 

It  is  also  urged  that,  as  the  premises  described  in  the 
notice  are  the  community  property  of  Mr.  and  Mrs.  Snoke, 
the  failure  to  name  the  latter  as  one  of  the  owners  was, 
under  the  ruling  of  this  court  in  Sagmeister  v.  Foss^  4  Wash. 
320  (30  Pac.  80),  a  fatal  omission,  rendering  the  attempted 
notice  void.  Quite  a  lengthy  discussion  was  indulged  in 
by  the  counsel  for  the  respective  parties  concerning  the 
status  of  the  property;  but  as  we  understand  the  lien  law 
and  the  community  property  law,  the  determination  of  the 
status  of  the  property  is  not  necessary  to  the  determina- 
tion of  this  case.  Sec.  1400  of  the  General  Statutes,  which 
prohibits  the  selling  or  alienating  of  community  real  estate 
by  the  husband  alone,  specially  provides  that  all  such  com- 
munity real  estate  shall  be  subject  to  the  lien  of  mechanics 
and  others  for  labor  and  materials  furnished  in  erecting 
structures  and  improvements  thereon,  etc. 

In  Sagmeister  v.  Foas  the  principal  point,  which  was  de- 
cisive of  the  case,  was  that  the  wife  was  not  made  a  party 
to  the  action  of  foreclosure,  and  this  court  held  that  she 
was  a  necessary  party.  That  decision  was  rendered  with- 
out any  discussion  of  the  question,  and  by  a  simple  refer- 
ence to  Littell  (&  Smythe  Mfg.  Co.  v.  Miller^  3  Wash.  480 
(28  Pac.  1035),  where  we  held  that  notwithstanding  the 
fact  that  the  husband  could  incur  the  debt,  the  wife  was  a 
necessary  party  to  the  action  because  she  had  a  right  to 
contest  the  facts  alleged,  which,  if  admitted,  would  con- 
stitute a  charge  against  her  interest  in  the  community  prop- 
erty. 
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Conoeming  the  notice,  the  court,  in  Sagmeister  v.  JFos^ 
said  that  a  claim  of  lien  against  the  husband  and  his  interest 
which  showed  on  its  face  that  the  claimants  had  knowledge 
that  the  wife  had  a  community  interest  in  the  estate,  was 
defective.  Whatever  may  be  said  of  the  correctness  of 
that  ruling,  the  question  is  not  involved  here,  for  the  lien 
notice  in  this  case  does  not  disclose  any  such  state  of 
facts.  While,  on  the  other  hand,  the  complaint  aflSrma- 
tively  shows  that  such  fact  was  not  disclosed,  and  in  this 
case  the  wife  is  made  a  party  to  the  action. 

So  far  as  the  proof  is  concerned  we  think  it  justifies  the 
judgment.     The  judgment  will,  therefore,  be  aflSrmed. 

Anders  and  Scott,  JJ.,  concur. 

Stiles,  J.  [concurring).  —  Ella  W.  Snoke  was  made  a 
party  defendant,  as  one  who  ^^ claimed  an  interest^'  in  the 
property.  She  appeared,  but  neither  she  nor  her  husband, 
by  their  pleadings,  showed  that  she  was  a  wife,  and  that  the 
property  was  community  real  estate.  It  is  too  late  now 
for  them  to  ask  a  reversal  because  of  either  fact  I  there- 
fore concur. 

HoYT,  J.,  dissents. 


[No.  1249.    Decided  October  13, 18M.] 

William  Oliver  et  al.^  Appellants^  v.  W.  Abbott  Lewis 

»  80t!  et  aL^  Respondents. 

APPEAL  —  SETTLEMENT   OF   STATEMENT  —  EFFECT   OF  LAW   OF  ISdS 

ON   PENDING  PROCEEDINGS. 

The  appeal  law  of  1898  (Laws  1893,  p.  HI)  providing  that  '^this 
act  shall  govern  proceedings  had  after  it  shall  take  effect,  in  actions 
then  pending  as  well  as  those  in  actions  thereafter  begun, "  affects 
only  the  subsequent  proceedings  in  actions  then  pending;  and 
where  the  right  of  appeal  was  acquired  prior  to  the  time  of  the  tak- 
ing effect  of  the  law  of  1893,  and  the  right  to  settle  a  statement  of 
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facts  has  been  lost  prior  thereto,  under  the  provisions  of  the  appeal 
law  in  force  at  the  time,  the  court  has  no  jurisdiction  to  extend  the 
time  of  settlement  of  the  statement,  nor  to  settle  the  same. 

Appeal  from  Superioi*  Courts  Spoka/ne  County, 

» 

Feighan^  Wells  cfe  Herman^  for  appellants. 

Turner^  Graves  cfe  McKinstry^  and  Frank  T,  Post^  for 
respondents. 

The  opinion  of  the  court  was  delivei^ed  by 

Dunbar,  C  J. — The  respondents  in  this  action  move  to 
strike  from  the  transcript  the  alleged  statement  of  facts, 
and  to  affirm  the  judgment  of  the  lower  court  for  the  fol- 
lowing reasons,  viz. : 

1.  That  notice  of  the  settlement  of  such  statement  was 
not  served  on  the  respondents  in  compliance  with  the 
statute,  nor  within  the  statutory  time. 

2.  That  said  statement  of  facts  was  signed  and  settled  by 
the  judge  after  he  had  lost  jurisdiction  for  this  purpose. 

There  are  other  assignments  on  the  part  of  the  respond- 
ents but  they  are  substantially  embodied  in  the  two  already 
noticed.  The  judgment  in  this  case  was  rendered  on  the 
8th  day  of  April,  1893.  The  statement  of  facts  was  filed 
on  the  20th  day  of  May,  1893,  and  on  that  day  notice  to 
settle  the  same  upon  May  25th  was  served. 

It  will  be  observed  that  this  appeal  was  taken  under  the 
law  of  1891,  which  required  the  party  desiring  to  settle  the 
statement  of  facts  to  prepare  and  file  with  the  clerk  of  the 
superior  court  a  statement  of  facts,  complete  and  ready  for 
signing,  within  thirty  days  after  the  decision,  order  or 
judgment  to  be  appealed  from  was  made  or  rendered,  and 
to  give  notice  to  the  opposite  party,  or  his  attorney,  that 
the  said  statement  of  facts  had  been  prepared  and  filed,  and 
that  upon  a  day  to  be  named  in  said  notice  he  would  apply 
to  the  judge  or  court  who  tried  the  cause,  or  made  the  de- 
cision, etc.,  and  that  said  notice  should  be  given  within 
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thirty  days  after  the  decision,  order  or  judgment  was  made, 
and  the  day  fixed  for  the  settling  and  certifying  of  the 
statement  should  be  at  least  ten  days,  and  not  more  than 
thirty  days,  after  the  day  of  service.  So  that  if  this  state- 
ment of  facts  was  filed  under  the  law  of  1891  it  is  deficient 
in  two  respects,  viz. ,  that  if  so  filed,  more  than  thirty  days 
had  elapsed  since  the  judgment  appealed  from  was  ren- 
dered; and  the  day  fixed  for  the  settling  and  certifying  of 
the  statement  was  not  ten  days  after  the  day  of  service, 
being  in  this  case  but  five  days. 

It  is  insisted,  however,  by  the  appellants  in  this  case, 
that  the  statement  of  facts  filed  on  the  20th  of  May  was 
filed  at  the  instance  of  the  reporter,  and  that  the  appellants 
did  not  authorize  it,  and  were  in  no  way  responsible  for  it 
However  this  may  be,  on  the  20th  day  of  June,  1893, 
notice  was  served  on  the  respondents  that  on  the  28th  daj' 
of  June  an  application  would  be  made  for  a  continuance. 
On  said  28th  day  of  June  the  judge  signed  an  order  ex- 
tending the  time  for  the  settlement  of  the  statement  of 
facts  until  July  30,  and  thereupon  appellants  filed  another 
statement  of  facts. 

It  is  claimed  by  the  appellants  that  they  acted  under  the 
law  of  March  8,  1893  (Laws,  p.  111).  Sec.  13  of  said 
law  provides  that  a  proposed  bill  of  exceptions  or  state- 
ment of  facts  must  be  filed  and  served  either  before  or 
within  thirty  days  after  the  time  begins  to  run  within 
which  an  appeal  may  be  taken  from  the  final  judgment  in 
the  cause,  or,  as  the  case  may  be,  from  an  order  with  a  view 
to  an  appeal  from  which  the  bill  or  statement  is  proposed : 
Provided^  That  the  time  herein  prescribed  may  be  enlarged 
either  before  or  after  its  expiration,  once  or  more,  hut  not 
for  more  than  sixty  days  additional  in  all,  by  stipulation 
of  the  parties,  or  for  good  cause  shown,  etc.  On  this 
provision  the  appellants  base  their  right  of  appeal  in  this 
action. 
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The  contention  of  the  respondents  is  that,  while  even 
under  the  old  law  the  court  would  have  a  right  to  continue 
the  time  for  the  settlement  of  a  statement,  if  the  applica- 
tion was  made  within  the  time  prescribed,  yet  after  the  time 
prescribed  by  statute  had  expired  the  court  had  lost  juris- 
diction,  and  any  order  which  the  court  might  make  in  the 
premises  was  void,  and  not  binding  upon  the  respondents. 
This  undoubtedly  is  true,  for  the  statute  only  gives  juris- 
diction to  the  court  to  grant  the  appeal  or  settle  the  state- 
ment of  facts,  and  the  terms  of  the  statute  must  be 
complied  with. 

The  contention  of  the  appellants  is  that  the  law  of  1893, 
which  was  approved  March  8,  1893,  without  any  emer- 
gency clause,  and  which,  therefore,  did  not  go  into  effect 
until  June  7,  1893,  controls  the  proceedings  in  this  case 
for  the  reason  that  §  18  of  said  act  provides  that,  "This 
act  shall  govern  proceedings  had  after  it  shall  take  effect, 
in  actions  then  pending  as  well  as  those  in  actions  there- 
after begun.''  It  is  true  that  the  act  provides  that  it  shall 
govern  proceedings  in  actions  then  pending,  but  that  evi- 
dently means  the  subsequent  proceedings  in  actions  then 
pending,  and  not  prior  proceedings  or  proceedings  prior  to 
the  taking  effect  of  the  act.  If  there  were  any  doubt 
about  the  meaning  of  this  act  it  is  all  removed  by  the  sub- 
sequent portion  of  said  section  which  provides,  in  terms, 
that  it  shall  not  affect  any  right  acquired  or  proceedings 
had  prior  to  the  time  when  it  shall  take  effect,  nor  re- 
store any  right  or  enlarge  any  time  then  already  lost  or 
expired.  The  right  of  appeal  in  this  action  was  acquired 
previously  to  the  time  when  the  law  went  into  effect.  The 
right  to  settle  the  statement  had  been  lost  prior  to  the  time 
this  law  went  into  effect,  and  under  the  plain  provisions  of 
the  law  such  right  cannot  be  restored  or  enlarged.  The 
language  of  the  section  is  so  plain  and  unambiguous  that 
it  is  impossible  to  construe  it.     Under  the  provisions  of 
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the  law  of  1891,  then,  the  time  for  the  settlement  of  the 
statement  of  facts  having  expired,  the  court  had  no  juris- 
diction to  make  the  order  extending  the  time,  and  all  pro- 
ceedings taken  and  had  by  the  court  after  the  expiration 
of  the  time  for  the  filing  of  the  statement  were  void. 

The  motion  will,  therefore,  be  sustained  and  the  state- 
ment stricken.  As  the  appeal  is  taken  from  matters  ex- 
clusively embodied  in  the  statement  of  facts  the  result  will 
be  that  the  judgment  will  be  affirmed. 

Anders,  Scott,  Hoyt  and  Stiles,  JJ.,  concur. 


[  No.  13S6.    Decided  October  15, 18M.] 

Robert  P.  Rigney,  Respondent^  v.  The  Tacoma  Light 
&  Water  Company,  apid  The  City  of  Tacoma,  Ap- 
pellants. 

WATER  COURSE  —  WHAT  CONSTITUTES  —  WRONGFUL  DIVBRSION— 
INJUNCTION  —  AMOUNT  OP  DAMAGE  NECESSARY  —  ESTOPPEL  — 
LACHES. 

The  fact  that  a  stream  widens  into  a  marsh  or  swamp  will  not 
deprive  it  of  its  character  as  a  natural  water  course,  if  it  continues 
its  current  through  the  swamp,  and  finally  emerges  therefrom  in  t 
well  defined  channel. 

The  permanent  diversion  of  the  waters  of  a  stream  by  a  riparian 
owner  for  the  purpose  of  supplying  a  neighboring  town  with  water 
is  unlawful,  and  may  be  enjoined  by  a  lower  riparian  proprietor. 

Although  the  actual  damage  to  a  riparian  proprietor  b>'  reason 
of  the  diversion  of  water  from  a  stream  flowing  over  his  land  may 
be  slight,  from  a  pecuniary  point  of  view,  still  he  is  entitled  to  re- 
lief in  a  court  of  equity.    (  Hoyt,  J.,  dissents.) 

The  fact  that  the  complainant  in  a  suit  to  restrain  the  diversion 
of  a  stream  from  its  natural  flow  has  a  right  to  an  action  for  the  re- 
covery of  damages  does  not  afford  such  an  adequate  and  effectual 
relief  at  law  as  to  bar  recourse  to  a  court  of  equity,  when  the  diver- 
sion is  a  continuing  one,  constantly  operating  to  his  injury. 

The  fact  that  a  lower  riparian  proprietor  stands  by  for  several 
years  without  seeking  relief  in  the  courts,  after  an  upper  riparian 
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proprietor  has  wrongfully  diverted  the  waters  of  a  stream,  and  al- 
lows the  wrongdoer  to  construct  expensive  dams,  flumes  and  con- 
duits to  convey  diverted  waters  to  a  neighboring  town,  contains  none 
of  the  essential  elements  of  estoppel. 

The  doctrine  of  laches  or  acquiescence  cannot  be  invoked  to  de- 
feat the  application  of  a  lower  riparian  proprietor  for  an  injunction 
against  the  wrongful  diversion  of  the  waters  of  a  stream  against 
which  he  had  protested  but  had  instituted  no  legal  proceedings,  al- 
though the  diversion  has  continued  for  a  period  of  nine  years,  and 
during  that  time  expensive  dams  and  flumes  have  been  erected  by 
the  parties  wrongfully  diverting  the  stream,  as  the  complainant 
was  not  called  upon  to  object  to  the  construction  of  the  dams  and 
flumes  if  they  were  erected  upon  other  premises  than  his  own. 

(  Stiles,  J.,  dissents.) 

Appeal  from  Superior  Cawrt^  Pierce  County, 

Cha/rles  W,  Seymour^  and  F.  H,  Murray^  for  appellants. 
Baker  db  Campbell^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — The  respondent  instituted  this  action  to 
obtain  an  injunction  against  The  Tacoma  Light  &  Water 
Company,  a  duly  organized  corporation,  to  restrain  it  from 
diverting  the  waters,  or  any  part  thereof ,  of  Spanaway  (or 
Bushalier)  creek,  and  of  Upper  Clover  creek,  from  their 
natural  channels,  or  polluting  the  same,  and  to  compel  it 
to  remove  the  dams,  flumes,  ditches  and  filters  placed 
therein,  or  connected  therewith,  by  said  defendant,  and  to 
restore  said  waters  to  their  natural  bed  or  channel. 

That  a  large  portion  of  the  waters  of  the  streams  above 
mentioned  have  been  and  still  are  diverted  therefrom  and 
carried  by  means  of  flumes  and  ditches  to  the  city  of 
Tacoma,  and  there  consumed,  is  not  disputed.  The  acts 
causing  the  diversion  were  all  done  by  the  water  company, 
but,  after  the  commencement  of  this  action,  it  sold  its 
plant  to  the  city,  and  for  that  reason  the  city  was  made  a 
party  defendant  by  order  of  the  court. 

The  proof  clearly  shows  that  the  plaintiff,  respondent 
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here,  is  the  owner  in  fee  of  about  three  hundred  and  forty 
acres  of  land  which  is  used,  and  for  a  long  time  has  been 
used,  for  agricultural  purposes  and  for  pasturing  stock, 
and  that  the  plaintiff  resides  thereon. 

The  stream  designated  as  Upper  Clover  creek  originates 
in  some  springs  several  miles  eastwanl  from  Smith's 
swamp,  into  which  it  flows.  Spanaway  creek,  also  called 
Bushalier  creek,  is  the  outlet  of  Spanaway  lake,  ancl,  a 
short  distance  from  its  source,  it  divides  into  two  branches^ 
one  of  which  flows  through  '^Tule  lake''  and  into  Smith's 
swamp  or  lake,  on  the  east  side  thereof,  and  the  other, 
known  as  Morey  creek,  also  flows  into  the  same  swamp  at 
its  southeastern  extremity.  The  waters  which  thus  unite 
in  this  swamp  flow  out  of  it  at  its  westerly  end  and  form 
what  is  called  Clover  creek,  which  flows  through  the  lands 
of  the  respondent.  The  evidence  discloses  that  Smith's 
swamp  covers  an  area  of  one  hundred  acres,  or  more, 
nearly  all  of  which,  in  its  natural  state,  was  covered  with 
water  during  the  rainy  season,  but  at  other  times  of  the 
year  became  comparatively  dry,  except  around  the  mar- 
gin, where  the  water  always  remained. 

It  must  be  conceded — in  fact  it  is  not  disputed — that 
the  respondent  is  a  riparian  proprietor  and  entitled  to  all 
the  rights  of  such  proprietor,  if  Clover  creek  is  a  natural 
water  course.  But  whether  it  is  such,  and,  if  so,  whether 
the  watei-s  diverted  by  the  Light  &  Water  Company  were 
any  part  of  the  waters  thereof,  were  questions  which  were 
strongly  controverted  at  the  trial.  It  was  contended  on 
the  part  of  the  defendants  that  the  streams  from  which 
said  defendant  abstracted  the  water  for  the  use  of  the  in- 
habitants of  the  city  of  Tacoma  were  not  sources,  or  tribu- 
taries, of  Clover  creek,  but  that  they  ceased  to  be  streams 
at  all  when  they  discharged  their  waters  into  Smith's 
swamp  for  the  alleged  reason  that  they  then  and  there  en- 
tirely lost   their  identity  and  formed  a  distinct  body  of 
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water,  having  noDe  of  the  essential  characteristics  of  a 
water  course.  The  court,  however,  found,  in  effect,  con- 
trary to  the  contention  of  the  defendants,  that  Clover 
creek  was  a  natural  water  course,  whose  source  was  not 
Smithes  swamp,  but  the  streams  which  were  diverted  by 
the  defendants. 

The  questions  determined  were  questions  of  fact,  and 
upon  the  evidence  in  the  record,  we  are  not  prepared  to 
say  that  the  court  arrived  at  an  erroneous  conclusion. 
There  was  considerable  positive  testimony  tending  to  show 
not  only  that  there  were,  during  a  large  portion  of  each 
year,  currents  flowing  through  Smith's  swamp  from  the 
points  where  it  receives  the  waters  of  the  streams  in  ques- 
tion to  the  outlet  in  Clover  creek,  but  that  such  currents 
were  confined  to  regular,  well  defined  channels. 

There  can,  we  think,  be  little  doubt  that  lower  Clover 
creek  is  an  ancient  water  course,  notwithstanding  the  fact 
that  its  channel  has  been  deepened  artificially  within  the 
last  ten  or  fifteen  years  for  the  purpose  of  draining  the 
swamp  from  whence  it  flows.  From  the  time  of  the  earli- 
est settlement  of  the  country  it  has  flowed  in  a  definite  and 
easily  distinguished  channel,  and  was  seldom,  perhaps 
never,  dry  prior  to  the  commission  of  the  acts  complained 
of. 

Having  a  bed,  banks  and  current  it  is  a  natural  water 
course,  even  although  it  may,  at  times,  be  dry.  Gould, 
Waters,  §  41.  Both  Spanaway  creek  and  Upper  Clover 
creek  are  virtually  conceded  to  be  natural  streams  of  water, 
and  the  mere  fact  that  their  united  volume  spreads  out 
into  a  broad  sheet  with  currents,  covering  a  large  area  of 
low  ground  to  which  the  appellation  of  swamp  or  lake  has 
been  given,  does  not  deprive  them  of  their  character  as 
water  courses. 

Upon  the  question  of  whether  a  given  body  of  water  is 
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a  lake,  or  pond,  or  a  river,  Gould,  in  his  work  on  Waters, 

§  79,  says: 

''The  fact  that  there  is  a  current  from  a  higher  to  a 
lower  level  does  not  make  that  a  river  which  would  other- 
wise be  a  lake,  nor  does  a  lake  lose  its  distinctive  character 
because  there  is  a  current  in  it  for  a  certain  distance  tend- 
ing towards  a  river  which  forms  its  outlet.  On  the  other 
hand,  the  fact  that  a  river  broadens  into  a  pond-like  sheet 
with  a  current  does  not  deprive  it  of  its  character  as  a  river. 
Where  it  is  admitted  or  not  denied  that  the  water  is  not  a 
lake  or  pond,  the  material  difference  between  which  is  in 
size,  the  only  criterion  by  which  to  determine  whether  it 
is  a  river,  is  the  existence  of  a  current,  and  this  question 
cannot  be  answered  by  ascertaining  what  appellations  have 
been  given  to  it." 

In  a  late  and  well  considered  case  in  Wisconsin,  the 
supreme  court  of  that  state  held  that  the  fact  that  a  stream 
spread  over  wide  reaches  of  marshes  and  swamps,  on  or 
below  the  surface,  did  not  militate  against  its  being  a  water 
course  in  every  essential  particular,  so  long  as  it  could  be 
identified  as  the  same  stream.  And  the  identity  of  the 
stream,  through  the  marshes  and  swamps,  was  in  that  case 
disclosed  solely  by  its  current,  there  being  no  defined 
channel  or  channels  whatever.  Case  v.  Hoffmo/n^  84:  Wis. 
438  (54  N.  W.  793). 

Viewed  in  the  light  of  these  authorities,  and  others  which 
might  be  cited,  we  are  of  the  opinion  that  the  facts  in  this 
case  fully  justified  the  trial  court  in  concluding  that  the 
waters  diverted  by  said  defendant  were  the  waters  of  lower 
Clover  creek. 

And,  it  being  conceded  that  the  water  company  has  been 
diverting  the  water  for  several  years  last  past,  in  large 
quantities,  and  not  returning  any  portion  so  taken  to  the 
channels  in  which  it  was  accustomed  to  flow,  it  has,  during 
all  of  said  time,  been  engaged  in  the  commission  of  unlaw- 
ful acts  whether  it  was  or  is  a  riparian  proprietor  at  the 
particular  points  where  such  diversions  have  been  made  or 
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not.  Not  even  a  riparian  owner  ha8  a  right  to  divert  a 
stream  permanently  from  its  natural  course,  and  thus  de- 
prive others  of  their  rights  therein.  Such  an  act,  in  itself, 
is  wholly  unlawful.  Crook  v,  Hewitt.  4  Wash.  749  (31  Pac. 
28).  And  the  purpose  for  which  the  water  diverted  may 
be  used  makes  no  difference  as  to  the  force  and  effect  of 
this  rule.  Accordingly  it  is  said  by  Kerr  that  a  diversion 
of  water  from  a  stream  for  the  purpose  of  supplying  a 
neighboring  town  with  water  is  not  a  lawful  user  of  the 
water.   Kerr,  Injunctions  (2d  ed.),  p.  229. 

But,  in  this  case,  the  defendants,  in  their  answers,  under- 
take to  justify  their  acts  on  the  alleged  grounds:  Firsts 
That  on  May  21,  1884,  one  James  Rigney,  plaintiff^s  an- 
cestor and  grantor,  for  a  good  and  valuable  consideration, 
and  by  an  instrument  in  writing  which  was  duly  recorded 
in  the  office  of  the  auditor  of  Pierce  county,  granted  to  the 
defendant  water  company  the  right  to  take  and  use  the 
waters,  for  the  taking  and  using  of  which  this  action  was 
brought,  and  released  and  discharged  said  defendant  from 
any  and  all  claims  for  damages  on  the  part  of  said 
James  Rigney,  his  heirs  or  assigns,  including  plaintiff,  on 
account  of  taking  said  waters,  or  any  part  thereof;  and, 
second^  that  the  plaintiff  was,  at  all  times,  fully  informed 
of  the  operations  of  the  Light  &  Water  Company,  and 
of  the  city,  as  its  successor  and  grantee  of  all  its  interests, 
and,  without  protest  or  objection,  allowed  the  said  water 
company  to  make  its  connections,  build  its  structures,  and 
take  the  water  for  the  use  of  the  city,  and  is  thereby  es- 
topped from  maintaining  this  action. 

As  to  the  first  ground  of  justification  above  mentioned, 
but  little  need  be  said.  It  was  not  specially  pressed  at  the 
hearing  in  this  court.  The  written  instrument  referred 
to,  although  purporting  upon  its  face  to  be  the  contract  or 
covenant  of  James  Rigney  and  Ann  Rigney,  his  wife,  was 
not  executed  by  the  latter,  and,  upon  her  refusing  to  do  so. 
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the  former  at  once  informed  the  company  of  the  fact,  and 
notified  its  superintendent  that  the  contemplated  agreement 
was  at  an  end.  Beside,  it  does  not  appear  that  the  water 
company  ever  complied  with  the  conditions  set  forth  in  the 
instrument,  and  which  were  necessary  to  give  it  force  and 
effect.  Nor  does  it  appear  from  the  evidence  that  the  com- 
pany really,  at  any  time,  relied  upon  this  writing  as  author- 
izing it  to  divert  the  water  from  the  premises  now  owned 
by  the  respondent.  In  fact,  judging  by  the  acts  and  dec- 
larations of  the  company's  agents,  when  objections  were 
made  to  it«  using  the  water,  we  think  no  such  claim  as  we 
are  now  considering  was  ever  made,  or  seriously  enter- 
tained, prior  to  the  commencement  of  this  action.  The 
fact  that  the  instrument  was  placed  upon  the  public  rec- 
ords of  the  county  by  the  company  is  a  matter  of  little 
or  no  consequence,  under  the  facts  and  circumstances  dis- 
closed by  the  evidence. 

Before  entering  upon  a  discussion  of  the  question  whether 
or  not  the  respondent  has  by  his  own  laches  or  acquiescence 
forfeited  any  right  he  might  otherwise  have  had  to  the  re- 
lief demanded,  we  will  briefly  consider  two  other  points 
raised  by  the  leaiiied  counsel  for  the  appellants,  viz. :  ( 1 ) 
That  the  wrongs  complained  of  are  theoretical,  and  the 
causes  of  damage,  if  any  exist,  are,  at  best,  uncertain; 
and  (2)  that  the  complainant  has  an  ample  and  adequate 
remedy  at  law  for  the  redress  of  the  injuries  alleged,  if 
such  really  exist. 

Are  the  wrongs  complained  of,  in  fact,  theoretical! 
They  certainly  are  not  if  any  of  the  substantial  rights  of 
respondent  have  been  wrongfully  invaded  by  the  appel- 
lants. The  legal  rights  of  riparian  proprietors  upon 
natural  water  courses  are  well  settled  and  generally  under- 
stood. Every  such  proprietor  is  entitled,  in  the  absence 
of  grant,  license,  or  prescription,  limiting  his  right,  to  have 
the  stream  which  passes  over  or  adjacent  to  his  lands  flow 
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as  it  is  woDt  by  nature,  affected  only  in  quantity  or  quality 
by  the  consequences  of  a  reasonable  use  thereof  by  other 
proprietors.  See  Crook  v.  Hewitt^  supra^  and  Lux  v.  Hag- 
gin,  69  Cal  256  (10  Pac.  674). 

The  right  of  the  riparian  proprietor  to  the  flow  of  the 
water  is  inseparably  annexed  to  the  soil,  and  passes  with 
it,  not  as  a  mere  easement  or  appurtenance,  but  as  part 
and  parcel  of  it.  Use  does  not  create,  and  disuse  cannot 
destroy  or  suspend,  it.  Johnson  v.  Jordan^  2  Mete. 
(Mass.)  239;  Lux  v.  Haggin^  supra.  The  riparian  pro- 
prietor has  no  property  in  the  water  itself,  but  a  simple 
usufruct  while  it  passes  along.  1  Wood,  Nuisances  (3d. 
ed.),  p.  471.  The  right  to  the  use  of  water  flowing  over 
land  is  identified  with  the  realty,  and  is  a  real  and  corpo- 
real hereditament.  Cary  v.  Danids,  5  Mete.  (Mass.)  238. 
And  this  right  is  a  substantial  one,  and  may  be  the  subject 
of  sale  or  lease  like  the  land  itself.  1  Wood,  Nuisances 
(2d  ed.),  p.  412.  The  respondent,  having  this  clear  legal 
right  to  the  natural  flow  of  the  waters  of  Clover  creek 
over  his  lands,  cannot  be  unwillingly  deprived  of  it  with 
out  compensation  or  due  process  of  law,  even  by  the 
public,  or  for  a  public  use,  without  disregarding  the  funda- 
mental law  of  this  state.  Even  if  his  damages  were  shown 
to  be  slight,  or  merely  nominal  ( which  is  not  shown ),  the 
right  still  exists,  and  cannot  be  violated  with  impunity. 
Actual  damage  is  not  indispensable  as  the  foundation  of  an 
action.  It  is  sufficient  to  show  a  violation  of  a  right. 
The  law  will  then  presume  some  damage. 

And  when  the  act  done  is  such  that,  by  its  repetition  or 
continuance  it  may  become  the  foundation  or  evidence  of 
an  adverse  right,  its  repetition  or  continuance  will  be  re- 
strained by  injunction.  Webb  v.  Portland  Mfg.  Co,,  3 
Sumn.  189.  In  all  such  cases  a  court  of  equity  is  the  only 
tribunal  competent  to  grant  speedy  and  adequate  relief. 
And  it  will  not  withhold  its  aid  simply  because  the  injuries 
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sought  to  be  redressed  may  not  be  the  cause  of  great  pecun- 
iary damage.  While  a  court  of  equity  will  not  undertake 
to  correct  merely  theoretical  or  imaginary  wrongs,  it  will 
never  refuse  its  aid,  in  cases  where  it  has  jurisdiction,  to 
enforce,  clear  legal  rights,  however  small  they  may  appear 
when  viewed  from  a  merely  pecuniary  standpoint.  Con- 
cerning this  question  Mr.  Wood  well  says: 

''But  if  the  legal  remedy  does  not  afford  that  relief  to 
which  the  party  in  equity  and  good  conscience  is  entitled, 
the  smallness  of  the  damages  on  the  one  hand,  or  the  mag- 
nitude of  the  interest  to  be  affected  on  the  other,  will  not 
prevent  the  exercise  of  the  preventive  power  of  the  court. 
Indeed,  it  was  remarked  in  one  case  by  an  eminent  jurist 
whose  opinions  are  entitled  to  great  weight:  'Even  slight 
infringements  of  rights,  by  a  large  company  of  persons, 
ought  to  be  watched  with  a  careful  eye,  and  repressed  with 
a  strict  hand  by  a  court  of  equity,  where  it  can  exercise 
jurisdiction.'  "   2  Wood,  Nuisances,  p.  1151. 

Is  the  appellants'  further  contention  that  the  respondent 
is  not  entitled  to  an  injunction  because  he  has  an  ample 
and  adequate  remedy  at  law  well  founded?  We  think  it  is 
not.  While  it  is  perhaps  true  that  the  respondent  may  re- 
cover in  an  action  at  law  such  damages  as  he  may  be  en- 
titled to  on  account  of  past  injuries,  he  can  hardly  be  said 
to  have  a  present  legal  remedy  for  the  injuries  which  may 
and  probably  will  be  inflicted  upon  his  property  in  the 
future  by  a  continuance  of  the  wrongs  complaine<l  of. 
The  mere  fact  that  he  may  bring  a  separate  action  for  each 
recurring  injury  does  not  prove  the  adequacy  of  the  legal 
remedy-  Indeed,  there  is  no  adequate  and  effectual  relief 
from  a  constantly  operating  injury  save  that  of  prevention. 
And  no  court  can  exercise  direct  preventive  power  but  a 
court  of  equity.  It  follows,  therefore,  that  the  respondent 
is  entitled  to  have  the  appellants  restrained  from  further 
diverting  the  waters  of  the  creek  from  his  land,  and  com- 
pelled to  restore  them  to  their  natural  channels  unless  he 
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has  so  far  waived  his  rights  that  it  would  now  be  inequit- 
able to  enforce  them  by  means  of  an  injunction. 

It  must  be  borne  in  mind  that  the  statute  of  limitations 
is  neither  pleaded  nor  relied  on  as  a  defense  to  this  action. 
It  is  asserted,  in  the  brief  of  counsel,  that  the  plaintiff  has 
virtually  slept  upon  the  rights  he  now  claims  for  a  period  of 
ten  years,  and  allowed  the  defendants  to  expend  a  large 
sum  of  money  in  structures  and  improvements,  knowing 
that  they  were  relying  upon  his  silence  and  upon  the  grant 
obtained  from  his  ancestor  and  grantor,  James  Rigney. 
We  have  already  expressed  our  views  as  to  the  force  and 
effect  of  the  alleged  "grant"  from  James  Rigney,  and 
will,  therefore,  say  nothing  further  upon  that  subject. 
And,  as  to  the  rights  of  the  plaintiff  which  he  now  claims, 
it  seems  that  they  did  not  arise  until  after  most,  if  not  all, 
of  the  defendant's  structures  and  improvements  had  been 
erected  and  made,  for  he  did  not  become  the  owner  of  the 
lands  described  in  the  complaint  until  the  yeai's  1890  and 
1891,  if  we  have  correctly  ascertained  the  dates  of  his 
respective  deeds.  Since  he  acquired  his  title  it  can  hardly 
be  said  that  he  has  done  or  said,  or  failed  to  do  or  say, 
anything  which  can  give  rise  to  an  estoppel.  But,  conced- 
ing, without  deciding,  that  if  the  defendants  had  acquired 
a  right  of  diversion  as  against  plaintiff's  grantors,  their 
right  was  not  destroyed  by  the  conveyance  to  the  plaintiff, 
the  question  then  is,  were  the  plaintiff's  grantors  entitled 
to  equitable  relief  as  against  the  defendants  at  the  time  of 
the  transfer?  Now  the  case  as  made  by  the  proofs  seems 
to  be  wanting  in  the  essential  elements  of  an  estoppel 
proper.  An  estoppel  is  well  defined  by  Judge  Peckham, 
in  New  York  Buhher  Co,  v,  Eothery,  107  N.  Y.  310  (14N. 
E.  269),  cited  by  respondent,  as  follows: 

"To  constitute  it  [an  estoppel]  the  person  sought  to  be 
estopped  must  do  some  act  or  make  some  admission  with 
an  intention  of  influencing  the  conduct  of  another,  or  that 
he  had  reason  to  believe  would  influence  his  conduct,  and 
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which  act  or  admission  is  inconsistent  with  the  claiin  be 
proposes  now  to  make.  The  other  party,  too,  mast  have 
acted  upon  the  strength  of  such  admission  or  conduct. '  * 

It  is  not  shown  that  either  the  plaintiff  or  his  grantor 
did  any  act  or  made  any  admission  with  the  intention  of 
influencing  the  conduct  of  the  defendants,  or  that  the  lat- 
ter did  the  acts  complained  of  by  reason  of  any  acts  or 
admissions  on  the  part  of  the  former.  The  principle  of 
estoppel  is,  therefore,  inapplicable  here.  But  it  is  claimed 
that  at  all  events  the  kindred  and  analogous  principle  of 
acquiescence  or  laches  is  applicable  and  constitutes  a  com- 
plete bar  to  the  action.  It  is  true  that  this  action  was  not 
commenced  against  the  defendant  corporation  until  nearly 
nine  years  after  it  began  to  divert  the  water  from  the  prem- 
ises now  owned  by  the  plaintiff.  It  is  also  true  that  courts 
of  equity,  in  the  exercise  of  a  sound  discretion,  have  often 
refused  relief  to  suitors  soliciting  their  intervention  who 
have  failed  to  assert  their  rights  in  court  as  promptly  as 
they  should  have  done;  but  it  by  no  means  follows  thai  in 
no  case  will  relief  be  granted  in  equity  where  there  has 
been  considerable  delay  in  applying  for  it 

It  is  often  remarked  by  courts  and  text  writers  that  courts 
of  equity  will  refuse  relief  to  stale  demands,  but,  *^even  in 
cases  where  laches  are  allowed  to  operate  as  a  defense,  the 
question  is  to  be  determined  in  the  discretion  of  the  court 
upon  all  of  the  circumstances  of  the  case.^'  Galtoay  r. 
M  E,  Ry,  Co.,  128  N.  Y.  132  (28  N.  E.  479).  If  it  ap- 
pears in  any  particular  case  that  the  laches  of  the  com- 
plainant have  not  been  such  as  to  show  his  assent  to  the 
acts  complained  of  and  their  consequences,  he  ought  not 
to  be  turned  out  of  court  simply  because  he  might  have 
begun  his  action  sooner.  In  Lux  v.  Hctggin^  supra^  in 
speaking  of  acquiescence  as  a  defense  in  an  action  for  an 
injunction,  the  court  said: 

''It  may  fairly  be  deduced  from  the  authorities  we  have 
consulted  that  the  acquiescence  which  will  bar  a  complain- 
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ant  from  the  exercise  in  his  favor  of  the  discretionary  juris- 
diction by  injunction  must  be  such  as  proves  his  assent  to 
the  acts  of  the  defendant,  and  to  the  injuries  to  himself 
which  have  flowed  or  can  reasonably  be  anticipated  to  flow, 
from  those  acts.  If  a  degree  of  acquiescence  less  than  es- 
tablishes such  assent  has  been  regarded  in  any  decision,  it 
will  be  seen  that  it  has  been  treated  merely  as  tending  to 
prove  some  other  fact  which  rendered  it  inequitable  to 
grant  a  preventive  order." 

In  that  case  the  authorities  cited  by  the  appellants  in 
this  case  to  sustain  their  position,  and  many  more  not  here 
cited,  were  fairly  and  ably  reviewed,  and  from  them  the 
court  very  properly,  in  our  judgment,  deduced  the  propo- 
sitions of  law  above  quoted.  The  object  of  that  action 
was  to  enjoin  a  canal  company  from  diverting  the  waters 
of  Kern  river  from  the  premises  of  the  plaintiff,  and  one 
of  the  defenses  was  that  the  plaintiff  was  estopped  from 
objecting  to  the  diversion  by  reason  of  the  fact  that  the 
ditches  used  in  diverting  the  water  were  constructed  at 
great  expense,  with  his  knowledge  and  without  objection 
or  protest  by  him  —  a  defense  similar  to  that  now  under 
consideration.  Touching  this  question,  Mr.  Pomeroy  i-e- 
marks: 

* 'Acquiescence  in  the  wrongful  conduct  of  another  by 
which  one's  rights  are  invaded  may  often  operate,  upon 
the  principles  of  and  in  analogy  to  estoppel,  to  preclude 
the  injured  party  from  obtaining  many  distinctively  equita- 
ble remedies  to  which  he  would  otherwise  be  entitled. 
This  form  of  quasi  estoppel  does  not  cut  off  the  party's 
title,  nor  his  remedy  at  law;  it  simply  bars  his  right  to 
equitable  relief,  and  leaves  him  to  his  legal  actions  alone. 
In  order  that  this  effect  may  be  produced,  the  acquiescence 
must  be  with  knowledge  of  the  wrongful  acts  themselves, 
and  of  their  injurious  consequences;  it  must  be  voluntary, 
not  the  result  of  accident,  nor  of  causes  rendering  it  a 
physical,  legal,  or  moral  necessity,  and  it  must  last  for  an 
unreasonable  length  of  time,  so  that  it  will  be  inequitable 
even  to  the  wrongdoer  to  enforce  the  peculiar  remedies  of 
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equity  against  him,  after  he  has  been  suffered  to  go  on  on- 
molested,  and  his  conduct  apparently  acquiesced  in.  It 
follows  that  what  will  amount  to  a  sufficient  acquiescence 
in  any  particular  case  must  largely  depend  upon  its  own 
special  circumstances  .  .  .  This  effect  of  delay  is  sub- 
ject to  the  important  limitation  that  it  is  properly  confined 
to  claims  for  purely  equitable  remedies  to  which  the 
party  has  no  strict  legal  right.  Where  an  injunction  is 
asked  in  support  of  a  strict  legal  right,  the  party  is  entitled 
to  it  if  his  legal  right  is  established;  mere  delay  and  acqui- 
escence will  not,  therefore,  defeat  the  remedy,  unless  it 
has  continued  so  long  as  to  defeat  the  right  itself.''  2 
Pomeroy,  Eq.  Jur.,  §817. 

The  important  limitation  of  the  effect  of  delay,  men- 
tioned by  that  learned  author,  is  sometimes  apparently 
overlooked,  or  not  properly  applied,  and  laches  and  ac- 
quiescence are  often  referred  to,  in  general  terms,  as  de- 
fenses in  all  equitable  actions,  limited  only  by  the  court's 
discretion.  None  of  the  flumes,  dams,  or  other  structures 
erected  by  the  defendant  company  for  the  purpose  of  con- 
veying water  to  the  city  of  Tacoma  were  erected  or  placed 
on  the  premises  of  the  plaintiff,  and,  therefore,  neither  he 
nor  his  grantors  had  a  right  to  object  to  their  being  so  con- 
structed, even  if  they  were  fully  apprised  of  the  character 
and  extent  of  the  same,  which  is  not  at  all  certain.  More- 
over, the  company  acted  with  full  knowledge  of  the  rights 
of  plaintiff's  grantors,  as  is  shown  by  its  hjiving  under- 
taken to  secure  them  for  a  pecuniary  consideration. 

As  a  matter  of  fact  the  record  is  destitute  of  proof  that 
the  wrongful  acts  here  complained  of  were  ever  acquiesced 
in,  or  assented  to,  unless  the  mere  abstaining  from  legal 
proceedings  must  necessarily  be  regarded  as  such  proof, 
and  we  must  decline  to  so  regard  it.  The  evidence  shows 
that  the  water  company  was,  from  time  to  time,  up  to  at 
least  the  year  1881),  remonstrated  with  against  diverting 
these  streams,  and  that  whenever  objection  was  made,  a 
portion  of  the  water  would  be  turned  into  its  natural  chan- 
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nel.  Nor  is  this  all.  The  company's  superintendeDt,  when 
complaint  was  made  to  him  assured  plaintiff  that  the  use 
of  the  water  was  not  intended  to  be  permanent  but  only 
temporary,  and  that  the  then  source  of  supply  would  be 
soon  abandoned,  and  the  water  for  the  use  of  the  city  ob- 
tained elsewhere.  These  facts  alone  would  be  sufficient 
to  justify  the  delay  in  bringing  this  action,  if  such  justifi- 
cation were  necessary.  There  is  nothing  in  the  case  show- 
ing that  the  injuries  inflicted  upon  the  property  of  the 
plaintiff  were  perpetrated  with  the  owner's  consent,  nor 
anything  from  which  his  consent  can  be  justly  inferred. 

In  the  late  case  of  Galway  v.  M.  E.  Ry.  Co.^  supra^  the 
question  of  acquiescence  as  an  equitable  defense  was  di- 
rectly involved,  and  was  discussed  with  great  learning  and 
acumen  by  Chief  Justice  Ruger.  The  action  was  brought 
to  restrain  the  defendant  from  further  maintaining  and 
operating  an  elevated  street  railway  on  Sixth  avenue,  in 
the  city  of  New  York,  adjacent  to  plaintiff's  property. 
The  plaintiff  saw  the  railroad  in  the  course  of  construction 
in  front  of  his  premises,  and,  from  time  to  time,  saw  what 
the  defendants  were  doing  in  respect  thereto,  and  occasion- 
ally, as  a  passenger,  rode  upon  it.  He  subscribed  money 
to  pay  for  counsel  to  prevent  the  erection  of  the  road,  but 
otherwise  made  no  protest,  and  delayed  instituting  legal 
proceedings  to  enjoin  its  operation  until  more  than  ten 
years  had  elapsed  from  the  time  the  road  was  constructed. 
And,  under  that  state  of  facts,  it  was  held  that  the  plaintiff 
was  entitled  to  an  injunction.  The  trial  court  had  refused 
to  find  at  the  request  of  the  defendants,  ^'that  plaintiff's  al- 
leged right  of  action  is  barred  by  his  acquiescence  in  said 
railroad  and  its  operation,  and  his  use  thereof  as  a  passen- 
ger, and  that  he  is  estopped  from  maintaining  the  action. ' ' 
And,  upon  that  proposition,  the  court  of  appeals,  citing 
numerous  authorities,  said: 

*'The  doctrine  of  acquiescence  as  a  defense  to  an  equity 
action  has  been  generally  limited  here  to  those,  of  an  equit- 
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able  nature  exclusively,  or  to  cases  where  the  legal  right 
has  expired,  or  the  party  has  lost  his  right  of  property  by 
prescription  or  adverse  possession.  Whatever  may  be  the 
rule  m  other  states,  it  can  be  said  that  here,  no  p>eriod  of 
inaction  merely  has  been  held  sufficient  to  justify  a  nui- 
sance or  trespass,  unless  it  has  continued  for  such  a  length 
of  time  as  will  authorize  the  presumption  of  a  grant.  The 
principal  that  so  long  as  the  legal  right  exists  the  owner  is 
entitled  to  maintain  his  action  in  equity  to  restrain  viola- 
tions of  this  right,  has  been  uniformly  applied  in  this 
court. ' ' 

It  was  further  said  that  that  court  had  uniformly  ad- 
hered to  the  doctrine  that,  where  a  legal  right  is  involved, 
and  upon  grounds  of  equity  jurisdiction,  the  courts  have 
been  called  upon  to  sustain  the  legal  right,  the  mere  laches 
of  a  party,  unaccompanied  by  circumstances  amounting  to 
an  estoppel  constitutes  no  defense  to  such  action,  and  that 
such  is  the  doctrine,  generally,  of  the  elementary  writers. 

The  same  rule  was  briefly,  though  clearly,  announced  by 
Chief  Justice  Fuller,  in  Menendezv.  Holt^  128  U.  S.  523, 
(9  Sup.  Ct.  143),  where,  speaking  for  the  courts  he  said: 

'  *  Mere  delay  or  acquiescence  cannot  defeat  the  remedy 
by  injunction  in  support  of  the  legal  right,  unless  it  has 
been  continued  so  long  and  under  such  circumstances  as  to 
defeat  the  right  itself. ' ' 

In  this  case  the  respondent's  right  to  use  and  enjoy  the 
water  which  would  naturally  flow  over  his  lands,  if  not  di- 
verted by  the  defendants,  is  clear  and  positive,  and  has 
neither  been  waived  by  delay  nor  forfeited  by  acts  or  ad- 
missions amounting  to  an  estoppel.  For  years  he  has 
been,  and  still  is,  interfered  with  in  the  enjoyment  of  that 
right.  He  now  asks  a  court  of  equity  to  protect  him  from 
further  injury  and  annoyance,  and  we  think  he  is  entitled 
to  the  injunction  awarded  by  the  trial  court.  The  judg- 
ment is,  therefore,  affirmed.  But,  in  order  to  aflPord  the 
defendant  city  an  opportunity  to  acquire  the  right  from 
the  plaintiff,  by  legal  proceedings  or  otherwise,  to  divert 


RIGNEY  V.  TACOMA  LIGHT  &  WATER  CO.         691 
Oct.  1894.]  Dissenting  Opinion  —  Sttlbs,  J. 

the  water  heretofore  wrongfully  diverted  from  plaintiif^s 
premises,  the  decree  of  the  court  below  will  not  be  opera- 
tive or  take  effect  until  ninety  days  from  and  after  the 
date  of  the  issuance  of  the  remittitur  herein. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 

HoYT,  J.  [concurring/), — I  cannot  concur  in  that  part 
of  the  foregoing  opinion  which  holds  that  actual  damage 
is  not  indispensable  as  the  foundation  for  an  action  of  this 
kind.  In  my  opinion  a  court  of  equity  will  not  interfere 
for  the  protection  of  the  rights  of  a  party  under  the  cir- 
cumstances shown  by  this  record  until  it  is  made  to  appear 
not  only  that  some  of  them  are  being  violated,  but  also 
that  such  deprivation  has  resulted,  or  is  likely  to  result,  in 
substantial  damage.  In  this  case  I  think  the  proofs  war- 
rant the  holding  that  there  was  substantial  damage  to  the 
plaintiff  by  the  acts  of  the  defendant,  and  I,  therefore, 
concur  in  the  affirmance  of  the  judgment. 

Stiles,  J.  [dissenting).  —  I  have  examined  the  authori- 
ties upon  which  the  court  bases  the  foregoing  opinion  and 
do  not  find  any  of  them  exactly  in  point  in  this  particular 
case,  where  a  public  municipal  corporation,  having  the 
power  of  eminent  domain,  is  concerned.  In  support  of  my 
view  that  injunction  should  not  lie  I  quote  the  syllabus  in 
City  of  Logansport  v.  Uhl^  99  Ind.  531 : 

''Where  the  owner  of  a  water  power  stands  by,  and, 
not  objecting,  permits  a  city,  without  first  assessing  and 
paying  his  damages,  to  erect  works  for  a  water  supply  by 
drawing  water  from  the  stream  and  thus  diminishing  his 
power,  he  creates  an  equitable  estoppel,  so  that  he  will  not 
be  protected  by  injunction,  but  will  be  left  to  assert  his 
rights  at  law. ' ' 

This  was  a  unanimous  decision,  where  the  time  elapsed 
was  only  three  years. 
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[No.  1307.    Decided  October  18, 1894.] 

Hazen  O.  Ball,  Appellant^  v.  The  City  of  Tacoma, 
^  iJ^j  Respondent. 

STREETS — DEDICATION — IMPROVEMENT  TO   GRADE  —  ESTOPPEL  OF 

PROPERTY  OWNER. 

Where  a  property  owner  joins  in  a  petition  to  a  city  council  to 
improve  a  certain  street,  whose  improvement  as  prayed  for  would 
necessitate  the  appropriation  of  a  portion  of  such  petitioaer's  land, 
and  the  city  has  acted  upon  such  petition  and  improved  the  street 
and  occupied  it  as  a  public  highway  for  upwards  of  three  years,  a 
dedication  will  be  presumed,  and  the  owner  can  recover  nothini; 
for  the  land  so  taken  and  occupied  by  the  city  as  a  street. 

Where  a  property  owner  petitions  for  the  improvement  of  a 
street  by  grading  same  to  the  established  grade,  etc.,  he  is  estopped 
from  recovering  damages,  if  the  city,  in  making  the  improvement, 
cuts  down  the  land  in  front  of  his  premises  so  as  leave  his  lot 
greatly  above  the  level  of  the  street,  when  he  stood  by  and  observed 
the  progress  and  character  of  the  improvement. 

A  petition  to  the  city  council  to  grade  a  street  to  an  established 
grade  authorizes  the  city  to  make  any  reasonable  grade,  and  dam- 
ages cannot  be  recovered  unless  a  showing  is  made  that  the  grade 
adopted  was  unreasonable. 

Appeal  from  Supet*ior  Courts  Pierce  County. 

Hudson  ct  Holt^  for  appellant. 

F,  H,  Murray^  and  S.  A.  (Jrandall.,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  Appellant  commenced  this  action  to  recover 
against  respondent  damages  for  the  taking  of  certain  lands 
for  the  purposes  of  a  street,  and  for  damages  accruing  to 
the  remainder  of  the  tract  by  reason  of  the  manner  of  grad- 
ing the  street,  which  resulted  in  leaving  his  lot  several  feet 
above  the  level  of  the  sidewalk.  The  case  developed  the 
following  facts:  Appellant  was  the  owner  of  a  small  tract 
of  unplatted  land,  about  one- sixth  of  an  acre  in  extent. 
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measaring  65  by  132  feet.  The  tract  lay  about  midway 
between  Yakima  and  Tacoma  avenues,  which  were  some 
seven  hundred  feet  apart.  Carr  street,  one  hundred  feet 
in  width,  was  an  existing  street  as  far  as  the  north  side  of 
Yakima  avenue,  and  appellant's  lot  lay  in  such  a  position 
that  the  extension  of  Carr  street  southward  to  Tacoma 
avenue  would  include  43  feet  off  the  west  end  of  appel- 
lant's lot.  Under  these  circumstances  appellant  joined 
with  other  owners  of  similar  tracts  in  a  petition  to  the  city 
council,  asking  that  land  one  hundred  feet  in  width  be- 
tween Yakima  and  Tacoma  avenues,  which  would  be  an 
extension  of  Carr  street,  be  improved  at  the  expense  of  the 
owners  of  property  fronting  upon  the  same,  such  improve- 
ments to  consist  of  grading  to  the  established  grade  and 
building  sidewalks.  The  petition  was  granted  and  the  im- 
provement made,  and  appellant  paid  his  share  of  the  cost 
thereof.  He  now  seeks  to  recover  for  the  portion  of  his 
land  occupied  by  the  improvement,  and  for  damages  to  the 
remainder  of  the  tract. 

Under  instructions  given  by  the  court  that  the  jury 
might  consider  the  petition  for  the  improvement  as  evi- 
dence tending  to  show  a  dedication,  as  a  result  of  which 
plaintiff  would  be  entitled  to  nothing  for  the  land  taken, 
and  that  by  reason  of  the  request  made  to  the  city  to  make 
the  improvement,  appellant  could  have  nothing  by  way  of 
damages  for  cutting  down  the  street  in  front  of  the  re- 
mainder of  his  tract,  the  jury  found  for  the  respondent. 
The  course  taken  by  the  court,  we  think,  was,  under  both 
authority  and  good  sense,  a  correct  one,  and  we  cannot  see 
how  the  appellant  can  have  any  reason  to  complain.  There 
was  an  invitation  to  the  public,  represented  by  the  city, 
to  occupy  the  land  as  a  street,  and  the  evidence  of  accept- 
ance of  this  offer  by  the  improvement  made  and  upwards 
of  three  years'  use.   Elliott,  Roads  and  Streets,  p.  92. 

There  was  some  controversy  at  the  trial  over  the  ques- 

38—9  WA»u. 


594  BALL  V.  TACOMA. 


Opinion  of  the  Court — Stiles,  J.  [9  Wash. 

tion  whether  the  street  as  graded  conformed  to  the  estab- 
lished grade  mentioned  in  the  petition,  and  intended  by 
the  petitioners  to  be  the  grade  to  which  the  street  was  to 
be  reduced.  It  was  claimed  that  as  a  matter  of  fact  at  the 
time  the  petition  was  presented,  there  was  no  established 
gi*ade  at  all,  and  that  there  was  some  sort  of  an  under- 
standing as  to  where  the  level  of  the  street  would  be, 
which  was  violated  by  the  city  in  the  prosecution  of  the 
work  so  that  the  level  of  appellant's  lot  was  left  higher 
above  the  sidewalk  than  he  had  supposed  it  would  be. 
Nothing  of  this  kind  was  pleaded  in  the  complaint,  and 
even  had  it  been  pleaded  it  is  difficult  to  see  upon  what 
gi'ound  appellant  could  recover  damages  for  such 'a  de- 
parture, inasmuch  as  he  resided  upon  his  lot,  and  the 
operations  of  the  city  were  conducted  under  his  everyday 
observation.  Moreover,  we  consider  that  the  petition  for 
a  grade  between  Yakima  and  Tacoma  avenues  authorized 
the  city  to  make  any  reasonable  grade  between  those  two 
streets,  and  there  was  no  attempt  to  show  that  under  the 
circumstances  of  the  case  there  was  anything  unreasonable 
in  the  grade  adopted. 

Other  errors  alleged  are  immaterial  in  this  view  of  the 
case,  and  the  judgment  is,  therefore,  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Hoyt  and  Anders,  JJ., 
concur. 
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[No.  1377.    Decided  October  18, 1894.)  i    9    ^ 

|il4    3Qg 

Peter  Hughes,  Appellant^  v.  B.  B.  Bravinder  et  al,,      ^^r^^^i 

Respondents.  -^    g 

BUILDING  CONTRACT— CONSTRUCTION  OF  — ACTION  ON. 

Where,  by  the  specifications  governing  the  erection  of  a  build- 
ing entered  into  between  the  owner  and  a  contractor,  all  differ- 
ences between  them  are  to  be  submitted  to  a  superintendent,  whose 
decision  shall  be  final,  there  can  be  no  action  upon  the  contract  un- 
til matters  in  dispute  between  owner  and  contractor  have  been  sub- 
mitted to,  and  decided  by,  such  superintendent. 

Where,  under  such  a  contract,  there  is  no  dispute  as  to  the  con- 
tract price,  and  the  superintendent  has  allowed  certain  items  for 
extra  work,  the  contractor  may  recover  therefor,  and  the  owner 
cannot  set  up  any  claim  for  damages  in  reduction  of  the  contract 
price  or  the  extra  work  when  he  has  not  presented  such  claim  to 
the  superintendent  at  a  meeting  of  both  parties  to  the  contract  held 
for  the  purpose  of  settling  the  account  between  them. 

Appeal  from  Hupenor  Courts  Spokane  County, 

Turner^  Graves  (&  McKinstry^  for  appellant. 
A,   G.  Avery ^  and  F.  T.  Post^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Appellant  had  a  contract  for  the  erection  of 
a  certain  building.  Growing  out  of  such  contract  and  his 
rights  thereunder,  he  brought  two  actions,  in  one  of  which 
he  sought  to  recover  a  balance  alleged  to  be  due  upon  the 
contract  price,  and  for  extra  work,  and  to  foreclose  his  lien 
therefor,  and  in  the  other  to  recover  for  damages  for  the 
rejection  and  destruction  of  certain  material  which  he  had 
provided  for  use  in  the  erection  of  the  building.  The  two 
actions  were,  by  consent,  consolidated  and  tried  together, 
a  jury  having  been  waived  in  the  law  action. 

The  contract  provided  that  the  building  should  be  erected 
in  accordance  with  the  conditions  of  cei*tain  plans  and  speci- 
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fications  thereto  attached.  There  was  contained  in  such 
specifications  a  condition  in  substantially  the  foUowing  lan- 
guage: 

''V.  Monnier  is  declared  superintendent  of  the  work  for 
the  owners.  His  duties  will  consist  in  giving  such  inter- 
pretations, either  in  language  or  drawing,  as  in  his  judg- 
ment the  nature  of  the  work  may  require,  and  having 
particular  care  that  any  and  all  work  done  and  materials 
used  for  the  work  be  such  as  hereinafter  described;  in  giving 
any  certificates  that  the  contractor  may  be  entitled  to,  and 
in  settling  all  deductions  or  additions:  to  the  contract  price 
which  may  grow  out  of  alterations  of  the  designs  or 
changes  of  the  plans  after  the  same  are  under  contract; 
also  determining  the  amount  of  damages  which  may  accrue 
from  any  cause,  and  particularly  to  decide  upon  the  fitness 
of  all  materials  used  and  work  done.  It  is  not  incumbent 
upon  the  superintendent  to  notify  the  contractor  to  attend 
to  and  have  in  readiness  his  own  work  and  the  required 
materials,  at  such  times  as  the  progress  of  the  building 
may  require  them.  If  the  contractor  does  not  attend  to 
his  part  of  the  work,  and  have  bis  portion  of  the  materials 
and  work  in  readiness  as  it  may  be  wanted,  then  he  will  be 
held  accountable  for  all  delay  and  damages  in  consequence 
of  any  such  neglect.  The  contractor  must  notify  the  own- 
ers whenever  he  is  ready  for  a  settlement,  so  that  if  the 
owners  or  parties  in  interest  have  any  bill  to  file  or  state- 
ment to  make,  he  or  they  can  do  so  before  the  superintend- 
ent makes  his  final  certificate  of  adjustment  between  the 
parties.  The  superintendent's  opinion,  certificate,  report 
and  decision  on  all  matters  to  be  binding  and  conclusive  to 
all  parties  concerned." 

After  the  building  had  been  completed,  as  claimed  by 
the  plaintiff  in  accordance  with  the  conditions  of  the  con- 
tract, he  gave  notice  to  the  owners  that  he  was  ready  to 
settle,  and  a  meeting  with  Monnier,  the  superintendent 
was  appointed  for  the  next  day,  at  which  time  the  plaintiff 
and  one  of  the  owners,  who  had  had  charge  of  the  construc- 
tion of  the  building,  for  himself  and  his  associates,  met  at 
the  office  of  said  superintendent  and  proceeded  to  an  ad- 
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justment  of  matters  between  them.  The  plaintiff  before 
that  time  had  filed  with  the  superintendent  his  claim  for 
extra  work,  and  certain  items  thereof  had  been  allowed  by 
such  superintendent  and  others  rejected.  The  plaintiff  was 
not  satisfied  with  the  action  of  the  superintendent  in  reject- 
ing a  part  of  his  claim  for  extra  work,  and  proceeded  to 
discuss  the  question  as  to  the  rightfulness  of  his  action  in 
regard  thereto  with  him.  In  this  discussion  the  owner 
was  not  an  active  participant,  but  was  present  and  pay- 
ing attention  thereto.  In  the  course  of  such  discussion 
the  plaintiff  took  from  his  pocket  a  claim  for  damages 
growing  out  of  the  rejection  and  destruction  of  certain 
material  provided  by  him  for  use  in  the  building,  which 
claim  was  for  a  large  amount,  and  handed  it  to  the  owner 
and  asked  him  what  he  was  going  to  do  about  that.  The 
owner  replied  that  when  it  came  to  the  question  of  damages 
he  thought  the  boot  would  be  upon  the  other  foot.  Where- 
upon, plaintiff  appearing  to  be  dissatisfied  with  the  action 
of  the  superintendent  in  rejecting  a  certain  part  of  his 
claim  for  extra  work,  and  with  the  response  to  his  claim  for 
damages,  the  owner  said  to  him,  *'If  you  don't  like  the 
way  this  matter  is  going  you  can  do  the  next  best  thing," 
or  words  to  that  effect;  whereupon  the  meeting  was  broken 
up. 

At  no  time  while  the  parties  were  thus  present  for  the 
purpose  of  adjusting  the  differences  between  them  was 
there  anything  said  by  the  owner  or  by  the  superintendent 
about  any  claim  that  there  should  be  any  deduction  from 
the  contract  price  or  from  the  bill  for  extras,  which  were 
properly  such  under  the  contract,  and  the  only  intimation 
that  any  damages  would  l>e  claimed  against  the  plaintiff  in 
any  manner  growing  out  of  the  contract  was  the  remark 
made  in  reply  to  his  demand  for  damages,  as  above  stated. 

Under  these  circumstances  the  superior  court  held  that, 
since  it  appeared  from  the  conditions  of  the  contract  or  speci- 
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fications  above  set  forth,  that  all  the  matters  of  difference 
were  to  be  passed  upon  by  the  superintendent,  no  action 
could  be  maintained  on  the  contract  until  he  had  come  to 
a  decision  as  to  the  differences  between  the  parties,  unless 
it  was  made  to  appear  that  he  had  acted  fraudulently  or 
refused  to  act  at  all;  and  as  it  did  not  appear  that  the  su- 
perintendent had  adjusted  the  mattei*s  between  the  plaintiff 
and  the  ownei*s,  there  was  no  foundation  for  the  actions. 

In  this  construction  of  the  contract  we  concur,  and  so  far 
as  it  appeared  that  there  were  differences  between  the  par- 
ties which  had  been  submitted  to  the  superintendent,  we 
should  hold  that  no  action  could  be  maintained  thereon 
until  he  had  passed  upon  them,  or  some  reason  was  shown 
which  would  relieve  the  parties  from  the  conditions  of  the 
contract.  But  as  we  construe  the  effect  of  what  occurred 
at  this  meeting,  there  was  no  question  raised  between  the 
parties  as  to  the  fact  of  the  building  having  been  completed 
and  the  contract  price  stated  therefor  having  been  earned. 
The  only  difference  as  to  which  the  superintendent  was 
called  upon  to  decide  was  as  to  the  question  of  extras.  As 
to  these  he  had  come  to  a  decision,  and  such  decision  is 
binding  upon  the  parties,  and  the  items  which  he  had  al- 
lowed could  be  recovered  for. 

The  claim  for  damages,  growing  out  of  the  rejection  of 
the  material,  was,  we  think,  likewise  within  the  terms  of 
the  contract  as  to  the  matters  which  should  be  submitted  to 
the  superintendent;  for  while  it  is  true  that  the  complaint 
alleges  not  only  the  rejection  but  also  the  destruction  of 
the  material,  when  all  that  is  said  upon  that  subject  is  con- 
strued the  improper  rejection  of  materials  prepared  for  the 
building  is  the  gist  of  the  claim  for  damages.  Such  claim 
was  never  presented  to  the  superintendent,  and  for  that 
reason  no  recovery  could  be  had  thereon.  But  none  of 
these  considerations  can  prevent  a  recovery  of  the  amount 
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of  the  contract  price  for  the  building  and  of  the  items  for 
extra  work  allowed  by  the  superintendent. 

The  claim  of  the  respondents  that  the  owner  was  given 
no  opportunity  to  present  any  claim  for  damages,  in  reduc- 
tion of  the  contract  price  for  the  building  or  for  the  extra 
work,  at  the  meeting  for  the  purpose  of  settling  the  account 
between  the  parties,  for  the  reason  that  pending  the  con- 
versation in  relation  thereto  the  plaintifF  left,  cannot  be 
sustained.  The  contract  provided  that,  whenever  he  de- 
sired a  settlement,  the  contractor  should  give  the  owner 
notice.  The  evident  object  of  such  notice  was  to  enable 
him  to  present  any  claims  which  he  might  have  against  the 
contractor.  But  it  does  not  follow  that  he  would  be  en- 
titled to  withhold  his  claims  until  the  superintendent  had 
passed  upon  the  claims  against  him.  On  the  contrary, 
the  fair  interpretation  of  the  contract  would  require  that 
upon  such  settlement  both  parties  should  present  their 
claims,  and  the  superintendent  should  then  adjust  the  dif- 
ferences between  them.  For  this  reason  the  respondents 
are  not  in  a  condition  to  urge  the  fact  that  they  were  not 
given  an  opportunity  to  present  their  side  of  the  question 
before  the  superintendent  as  arbitrator.  Beside,  when  all 
that  was  said  at  that  meeting  is  construed  together  it  re- 
quires us  to  hold  that  the  respondents  expressly  waived  any 
claim  for  damages  as  against  any  claim  of  the  contractor, 
excepting  the  one  for  damages  growing  out  of  the  rejection 
of  the  material. 

We  are,  therefore,  of  the  opinion  that  the  superior  court 
erred  in  holding  that  there  could  be  no  recovery  so  far  as 
the  balance  of  the  contract  price  and  of  the  price  to  be 
allowed  for  extra  work  was  concerned.  It  only  remains 
to  determine  what  should  be  the  judgment  of  this  court 
under  these  circumstances.  We  could  finally  determine 
the  rights  of  the  parties,  but,  in  view  of  the  fact  that  it  was 
an  error  of  law  which  led  the  superior  court  to  enter  the 
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judgment,  we  think  the  rights  of  all  parties  will  be  best 
subserved  by  its  reversal  and  a  re-trial  of  the  issues. 

The  judgment  of  the  superior  court  is,  therefore,  reversed, 
and  the  cause  remanded  for  a  new  trial  in  accordance  with 
this  opinion. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Anders  JJ.,  con- 
cur. 
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,2  3!^;     The  La  France  Fire  Engine  Company,  Bespondent^  v. 
-y-goo!         E.   D.   Davis,  as  Treasurer  of  the  Taim  of  ML  Vernon^ 


2. 


ippellant. 


municipal  indebtedness  —  validation  —  warrants  —  ORDKB  OF 

payment. 

In  the  absence  of  statutory  provisions  directing  the  order  of  pay- 
ment of  city  warrants,  it  is  the  duty  of  the  treasurer  to  pay  war- 
rants drawn  upon  any  particular  fund  in  the  order  either  of  their 
date  or  of  the  time  of  their  presentation  to  him  for  payment. 

Where  warrants  illegally  issued  have  been  validated  by  an  elec- 
tion they  are  thereby  rendered  of  full  force  in  accordance  with  their 
terms  ;  and  the  fact  that  at  the  same  election  the  funding  of  exist- 
ing indebtedness  by  the  issuance  of  bonds  was  authorized  will  not 
restrict  the  payment  of  such  warrants  to  the  proceeds  of  the  bonds. 
but  the  warrants  are  properly  payable  from  any  moneys  in  the  fund 
upon  which  they  were  originally  drawn. 

Appeal  from  Superior  Courts  Skagit  County, 

J,  Henry  Smithy  for  appellant. 
Million  cfe  Ilouser^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt.  J. — It  appears  from  the  record  in  this  case  that 
the  town  of  Mt.  Vernon,  being  indebted  in  a  sum  in  excess 
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of  one  and  one-half  per  cent,  of  the  valuation  of  its  prop- 
erty, incurred  an  indebtedness  to  the  respondent,  and  issued 
its  warrants  for  such  indebtedness;  that  subsequently  the 
common  council  of  said  town  regularly  submitted  the  ques- 
tion of  the  validation  of  such  warrants  to  the  qualified  voters 
of  the  town  at  an  election  called  therefor,  at  which  election 
the  warrants  were  duly  validated;  that  such  submission 
was  under  the  provisions  of  ordinance  No.  73;  that  by 
virtue  of  ordinance  No.  74,  the  question  of  funding  the  in- 
debtedness then  existing  against  the  town  was  also  sub- 
mitted at  the  same  election,  and  the  proposition  ratified  as 
required  by  law;  that  subsequent  to  the  date  of  the  warrants 
so  validated  the  city  had  incurred  additional  indebtedness, 
and  issued  warrants  therefor;  that  the  bonds  proposed  to 
be  issued  in  the  funding  proceedings  had  never  been  nego- 
tiated, and  that  the  treasurer  of  said  town  was  threatening 
to  apply  moneys,  which  had  or  should  come  into  his  hands, 
to  the  payment  of  warrants  issued  since  such  election  to  the 
exclusion  of  those  warrants  issued  before  and  duly  vali- 
dated. This  was  a  proceeding  by  which  such  action  on 
his  part  was  sought  to  be  restrained.  The  superior  court 
granted  the  relief  prayed  for,  and  the  town  has  prosecuted 
this  appeal. 

It  is  conceded  in  the  brief  of  the  appellant  that  the  rati- 
fication of  the  invalid  indebtedness  had  the  same  force  and 
effect  that  the  assent  and  authorization  by  vote  of  the  elec- 
tors would  have  had  if  taken  prior  to  the  incurring  of  the 
same,  and  that  upon  such  vote  each  warrant  became  a  valid 
obligation  from  the  date  of  its  issue,  but  he  suggests  two 
reasons  why  the  judgment  of  the  lower  court  should  be 
reversed.  The  first  is  that  prior  to  the  act  of  March  7, 
1893  (Laws,  p.  76),  there  was  no  law  requiring  warrants 
to  be  paid  in  any  particular  order,  and  that  the  order  in 
which  they  should  be  paid  was  left  entirely  to  the  discre- 
tion of  the  treasurer.     But,  in  our  opinion,  even  before 
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the  passage  of  such  act  it  was  the  duty  of  the  treasurer  to 
pay  warrants  drawn  upon  any  particular  fund  in  the  order 
either  of  their  date  or  of  the  time  of  their  presentation  to 
him  for  payment. 

The  other  reason  grows  out  of  the  funding  of  the  indebt- 
edness. It  is  claimed,  first,  that  the  result  of  the  passage 
and  ratification  of  the  ordinance  providing  therefor  was  to 
make  the  warrants  payable  only  out  of  a  particular  fund, 
and  that  since  the  money  which  the  treasurer  was  about  to 
apply  to  the  payment  of  warrants  of  a  later  date  was  not 
in  that  fund,  these  warrants  were  not  entitled  to  be  paid 
therefrom.  If,  however,  these  warrants  were  by  the  vote 
validating  the  same  rendered  of  full  force  from  the  date  of 
their  issue,  as  conceded  by  appellant,  they  were  rendered 
of  force  in  accordance  with  their  terms,  and  it  would  be 
beyond  the  power  of  the  council  thereafter  to  provide  for 
their  payment  out  of  a  difi'erent  fund  from  that  upon  which 
they  were  drawn  without  the  creation  of  such  a  fund  so 
that  the  warrants  might  be  paid  therefrom. 

It  is  further  suggested  that  since  the  question  of  the  vali- 
dation of  these  warrants  was  submitted  at  the  same  time 
with  the  question  as  to  the  funding  of  the  indebtedness, 
such  validation  should  be  construed  to  depend  upon  the 
proposed  funding,  and  that  the  validation  would  only  have 
effect  to  the  extent  of  providing  that  they  should  be  pay- 
able out  of  the  funds  derived  from  the  bonds  issued  in  ac- 
cordance therewith.  This  suggestion  is  ingenious;  but  we 
do  not  think  the  validating  proceedings  can  be  thus  limited. 
It  would  have  been  within  the  power  of  the  council  to  have 
submitted  the  question  of  validation  at  an  entirely  different 
election,  and  the  fact  that  the  legislature  has  provided  that 
the  question  of  such  validation  and  of  funding  may  be  sub- 
mitted at  the  same  election  cannot  give  a  different  effect  to 
the  validating  proceedings  from  that  they  would  have  had 
if  the  vote  thereon  had  been  at  an  election  where  no  other 
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question  lyas  submitted.  The  warrants,  after  the  validat- 
ing proceedings,  became  the  valid  warrants  of  the  corpora- 
tion, and  as  such  entitled  to  be  treated  by  all  the  officers 
thereof. 

As  we  construe  the  record,  the  action  of  the  superior 
court  was  warranted,  and  its  judgment  will  be  affirmed. 

Dunbar,  C.  J.,  and  Scott,  Stiles  and  Anders,  JJ., 
concur. 
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I    9    (Mi 

Allen  &  Powell,  Ref<pondents^  v.  Jerome  Catlin,  Ap-   }^  ^ 

pello/nt.  :  40    45l| 

DISMISSAL  OF  APPEAL  — JUDGMENT  AGAINST  SURETIES  OBT  APPEAL 

BOND. 

The  dismissal  of  an  appeal  upon  motion  of  appellant  will  not 
oust  the  supreme  court  of  jurisdiction  to  thereafter  enter  judgment 
in  favor  of  respondents  against  the  appellant  and  his  sureties  in  the 
appeal  bond,  as  under  Laws  1898,  p.  181,  §24,  it  is  the  duty  of  the 
court  in  affirming  the  judgment  of  the  lower  court  to  enter  such 
judgment  without  motion  therefor  on  the  part  of  the  respondent. 

Appeal  from  Superior  Courts  King  County. 

Rdfeik  McCuicheon^  for  appellant. 
Allen  (&  Powell^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — Defendant  gave  notice  of  appeal  from  a  judg- 
ment rendered  against  him,  and  executed  and  filed  a  super- 
sedeas bond.  Thereafter  he  appeared  in  this  court,  and 
having  filed  a  copy  of  the  notice  of  appeal  and  of  such 
bond,  made  a  motion  that  his  appeal  be  dismissed.  This 
motion  was  granted,  and  an  order  made  dismissing  the  ap- 
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peal.  Upon  the  service  upon  respondents  of  a  notice  of 
the  entry  of  such  order,  they  filed  in  this  court  a  copy  of 
the  judgment,  and  moved  for  judgment  in  this  court  for 
the  amount  of  the  judgment  in  the  lower  court,  with  inter- 
est and  costs  added,  against  the  appellant  and  the  sureties 
in  the  supersedeas  bond.  Appellant  resists  the  entry  of 
such  judgment  on  the  ground  that  this  court  having  ordered 
the  appeal  dismissed  has  lost  jurisdiction  of  the  cause. 

It  is  practically  conceded  on  the  part  of  the  respondents 
that  the  appellant  had  a  right  to  dismiss  his  appeal  at  any 
time,  and  we  think  that  such  right  is  undoubted,  and  that 
his  motion  to  dismiss  did  not  need  to  be  served  on  the  re- 
spondents before  it  could  properly  be  presented  for  the 
action  of  the  court;  but  we  are  satisfied  that  by  thus  dis- 
missing his  appeal  he  could  not  place  the  respondents  in  a 
worse  situation  than  they  would  have  been  if,  upon  his 
neglect  to  prosecute  the  same,  they  had  appeared,  and, 
upon  filing  a  short  record,  procured  a  dismissal  or  aflSrmanoe. 
And  since  under  such  circumstances  the  right  of  this  court 
upon  motion  of  the  respondents,  to  enter  judgment  here 
against  the  appellant  and  his  sureties  would  have  been  un- 
questioned, it  follows  that  the  right  so  to  do  exists  under 
the  circumstances  shown  by  this  record. 

Under  the  former  statute  the  judgment  here  against  the 
principal  and  sureties  was  only  entered  upon  the  request  of 
the  respondent,  and  for  that  reason  no  judgment  further 
than  that  ordering  the  dismissal  of  the  cause  would  be  made 
until  motion  therefor  had  been  filed  by  the  respondent.  It 
was  for  this  reason  that  the  order  dismissing  this  cause  was 
not  followed  by  a  judgment  against  the  principal  and  sure- 
ties. An  examination  of  the  statute  of  1893  has  satisfied 
us  that  thereunder  it  was  the  duty  of  the  court  to  have 
entered  such  judgment  without  waiting  for  any  motion 
therefor  on  the  part  of  the  respondents. 
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Bespondents'   motion   will   be   granted,  and  judgment 
entered  as  prayed  for. 

Dunbar,  C.  J.,  and  Anders,  Scott  and  Stiles,  J  J.,  con- 
cur. 


[  No.  1524.    Decided  October  18, 1894.] 

In  the  Matter  of  the  Assignment  of  Honora  T.  Cleary^  hi- 
solvent:  Samuel  R.  Stern,  AppeUa/nt^  v.  A.  Hansen 
Carlsrud,  Respondent, 

£<2UITABLE    ASSIGNMENT  —  ORDER    UPON    RENTAL    AGENTS   TO    PAY 

RENT  collected. 

An  order  by  a  lessor  upon  her  agents  to  pay  the  money  collected 
by  them  as  rent  from  certain  premises  to  a  person  named,  does  not 
constitute  such  an  equitable  assignment  of  the  rent  due  from  the 
lessees  as  to  prevent  the  lessor^s  interest  in  the  rent  not  yet  collected 
from  passing  under  a  subsequent  assignment  made  for  the  benefit 
of  creditors. 

Appeal  from  Superior  Courts  Spokane  County, 
Sam^ueL  R.  Steim^  for  appellant. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Honora  T.  Cleary  was  the  owner  of  certain 
property  in  the  city  of  Spokane  which  had  been  rented. 
The  rents  were  collected  for  her,  as  they  became  due,  by 
the  firm  of  McCrea  &  Merryweather,  her  agents.  The 
property  had  been  mortgaged  to  Samuel  R.  Stem,  and  a 
large  amount  of  interest  on  the  mortgage  was  due  and  un- 
paid on  the  first  day  of  September,  1893,  upon  which  date 
Mrs.  Cleary  made  and  signed  an  order  upon  her  agents,  in 
the  following  form:  "McCrea  &  Merryweather:  Please  pay 
to  S.  R.  Stem  rents  of  the  Fourth  and  Lincoln  street  prop- 
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erty  until  interest  due  him  from  me  is  fully  paid."  By 
virtue  of  this  order  the  rents  as  collected  were  paid  over 
by  said  agents  to  said  Stern,  until  March  28, 1894,  at  which 
time  Mrs.  Cleary  made  a  general  assignment  for  the  bene- 
fit of  her  creditors  to  A.  Hansen  Carlsrud,  who  having 
qualified  as  assignee,  claimed  the  right  to  receive  the  rents 
as  they  became  due.  The  said  Stem  also  claimed  the  right 
to  receive  the  rents  by  virtue  of  the  order  above  set  forth, 
and  the  only  question  involved  in  this  appeal  is,  as  to  the 
one  who  is  rightfully  entitled  to  the  rents  under  the  circum- 
stances above  set  forth. 

It  will  be  observed  that  the  order  of  Mrs.  Cleary,  in  favor 
of  Mr.  Stern,  was  not  upon  the  lessees  of  the  property.  If 
it  had  been,  it  might  well  be  held  that  such  order  consti- 
tuted an  equitable  assignment  of  all  the  rent  And  if  it 
was,  it  would  probably  follow  that  the  assignee  would  take 
subject  to  such  equitable  assignment,  and  would  not  be  en- 
titled to  collect  the  rent  until  such  time  as  the  interest  upon 
the  mortgage  had  been  fully  paid.  The  order  was  upon 
the  agents,  who  were  to  collect  the  rent  from  time  to  time 
as  it  became  due,  and  could  only  have  force  upon  the  funds 
after  they  had  received  them.  By  virtue  of  the  order  no 
p^i^'ity  was  established  between  said  Stem  and  the  lessees 
of  the  property,  hence  it  could  not  be  construed  as  an  equi- 
table assignment,  partial  or  entire,  of  the  rights  of  the 
lessor  under  the  lease. 

It  follows  that  there  was  no  equitable  assignment  of  her 
interest  in  the  rent  money  to  become  due  thereunder.  She 
could  not,  by  a  simple  direction  to  her  agents  to  pay  over 
money  which  they  might  or  might  not  collect,  so  transfer 
her  interest  in  the  money  to  be,  but  not  yet,  collected  as  to 
prevent  its  passing  to  the  assignee. 

The  judgment  will  be  affirmed. 

Dunbar,  C.  J.,  and  Scx)tt,  Stiles  and  Anders,  JJ.,  con- 
cur. 
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[No.  1280.    Decided  October  22, 1804.] 
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The  Washington  National  Bank  of  Seattle,  Appel-  JLii? 

lant^  V.  The  County  of  King  and  Byron  Phelps, 
CounPy  Treasv/rer  and  ex^fficio  Tax  Collector  of  said 
County^  Respondents. 

[No.  1281.    Decided  October  22, 18M.] 

The  Commercial  National  Bank  of  Seattle,  AppeU 
la/nt^  V.  The  County  of  King  and  Byron  Phelps, 
County  Trea^sftirer  and  eoo-officio  Tax  Collector  of  said 
County^  Respondents. 

[No.  1282.    Decided  October  22, 1894.] 

The  Washington  National  Bank  of  Seattle,  Appel- 
lant^ V.  The  City  of  Seattle  and  Adolph  Krug, 
Taa?  Collector  of  said  City^  Respondents. 

[  No.  1283.    Decided  October  22, 1804.] 

The  Commercial  National  Bank  of  Seattle,  Appd- 
lant^  v.  The  City  of  Seattle  and  Adolph  Krug, 
Tax  Collector  of  said  City,  Respondents. 

[  No.  1284.    Decided  October  22, 1804.] 

The  First  National  Bank  of  Seattle,  Appellant,  v. 
The  City  of  Seattle  and  Adolph  Krug,  Tax  Col- 
lector of  said  City,  Respondents. 

[  No.  1285.    Decided  October  22, 1894.] 

The  Boston  National  Bank  of  Seattle,  Appellant, 
V.  The  City  of  Seattle  and  Adolph  Krug,  Toa? 
Collector  of  said  City,  Respondents. 

[No.  1286.    Decided  October  22, 1894.] 

The  National  Bank  of  Commerce  of  Seattle,  Ap- 
peUant,  v.  The  City  of  Seattle  and  Adolph  Krug, 
Tax  Collector  of  said  City,  Respondents. 
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[  No.  1287.    Decided  October  22,  1884.] 

The  Puget  Sound  National  Bank  of  Seattle,  Ap- 
pellant^ V.  The  City  of  Seattle  and  Adolph  Krug, 

Tax  Collector  of  said  City^  Respondents. 

[  No.  1288.    Decided  October  22, 1894. 1 

The  Seattle  National  Bank,  Appellant^  v.  The  City 
OF  Seattle  and  Adolph  Krug,  Taa^  Collector  of  said 
City^  Respondents, 

taxation— national  bank  shares— injunction— construction 

of  revenue  act. 

A  complaint  in  an  action  to  restrain  the  collection  of  a  tax 
against  a  national  bank,  on  the  ground  that  it  is  unequal  and  un- 
justly discriminates  against  that  class  of  property,  does  not  state  a 
cause  of  action  when  it  alleges  that  there  was  existing  in  a  certain 
county  of  the  state  "taxable  moneyed  capital  (other  than  that  id- 
vested  in  national  and  other  incorporated  banks)  owned  by  indi- 
vidual citizens  of  said  state,  resident  in  said  county,  and  there  in- 
vested in  interest  bearing  loans,  discounts  and  securities  to  them 
payable  and  owing  by  other  citizens  of  said  state  residing  in  said 
county,  of  vast  amount,  .  .  .  the  same  being  all  the  moneyed 
capital  in  the  state  owned  by  resident  individual  citizens  and  in- 
vested as  aforesaid  in  interest  bearing  loans,  discounts  and  securi- 
ties except  that  owned  by  and  invested  in  incorporated  banks  lo- 
cated in  this  state,"  and  that  all  such  moneyed  capital  "was  pur- 
posely omitted  from  assessment  and  from  taxation  "  by  the  taxing 
officers  throughout  the  state. 

Construing  all  the  provisions  of  the  revenue  law  of  1898  together, 
and  considering  §§75  and  t86  (Laws,  1898,  pp.  356,  385),  the  effect 
of  the  repealing  section  of  that  law  is  simply  to  make  the  act  of 
1893  a  future  revenue  law,  leaving  unpaid  taxes  under  former  laws 
to  be  collected  either  as  prescribed  in  those  laws,  or  according  to 
the  new  methods  of  the  later  law,  when  it  is  so  directed. 

Appeal  from  Superior  Courts  King  County. 

Preston^  Ca/rr  cfe  Preston  and  James  B.  Hotoe^  for  ap- 
pellant. 

W,  T  Scott,  R  A,  Steele,  John  F,  MiUer,  A.  G.  Mc^ 
Bride  (S.  U,  Piles  and  George  Donworth,  of  counsel),  for 
repondents. 
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The  opinion  of  the, court  was  delivered  by 

•  Stiles,  J. — The  complaints  in  these  cases  were  drawn 
with  a  view  to  obviate  the  objections  sustained  to  the  com- 
plaint in  First  NatioTwl  Bank  of  Aberdeen  v.  County  of 
Chehalia,  6  Wash.  64  (32  Pac.  1061).  This  endeavor  is 
made  by  the  allegation  that  certain  taxable  moneyed  capi- 
tal, alleged  in  the  former  case  to  be  "  owned  by  citizens  of 
said  state  resident  in  said  county,  and  there  invested  in 
loans  and  securities  to  them  payable  and  owing  by  other 
citizens  of  said  state  residing  in  said  county,'"  is  "owned 
by  individual  citizens  of  said  state,  resident  in  said  county 
(or  city)  and  there  invested  in  interest  hearing  loans,  dis- 
counts and  securities  to  them  payable  and  owing  by  other 
citizens  of  said  state  residing  in  said  county  ( or  city ),  of 
vast  amount. "  It  is  also  alleged  in  these  cases  that  the 
capital  referred  to  is  "all  the  moneyed  capital  in  the  state 
owned  by  resident  individual  citizens  and  invested  as  afore- 
said in  interest  beaiing  loans,  discounts  and  securities  ex- 
cept that  owned  by  and  invested  in  incorporated  banks 
located  in  this  state,''  and  that  it  was  purposely  omitted 
from  assessment  and  taxation. 

In  these  cases  our  attention  is  particularly  called  again 
to  the  case  of  Bayer  v.  Boyer,  113  U.  S.  689  (5  Sup.  Ct. 
706 ),  and  it  is  claimed  that  the  allegations  contained  in  the 
complaints  before  us,  as  well  as  in  the  case  of  First  Na- 
tional Ba/nk  of  Aberdeen  v.  County  of  Che/ialis^  supra^  ai'e 
equally  as  strong  as  those  of  the  Boyer  case  in  which  the 
federal  supreme  court  held  that  answer  should  be  made  to 
the  allegations  of  the  bill.  While,  as  was  remarked  in* 
Mercantile  Bank  v.  New  Tark,  121  U.  S.  138  (7  Sup.  Ct. 
826),  in  the  Boyer  case  no  attempt  was  made  "to  define 
the  meaning  of  the  words  ^  moneyed  capital  in  the  hands 
of  individual  citizens '  as  used  in  the  statute,  or  to  enum- 
erate all  the  various  kinds  of  property  or  investments  that 
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came  within  its  description,  or  to  show  that  shares  of  stock 
in  the  hands  of  stockholders  of  every  institution,  company 
or  corporation  of  a  state,  having  a  capital  employed  for  the 
purpose  of  earning  dividends  or  profits  for  its  stockholders, 
were  taxable  as  moneyed  capital  in  the  hands  of  individual 
citizens,"'  it  was  made  to  appear  in  the  former  case  that 
the  burden  of  county  taxation  had,  by  the  Pennsylvania 
act  of  1844,  been  removed  from  a  large  body  of  certain 
specific  moneyed  capital  which  came  into  competition  with 
capital  invested  in  national  banks,  and  that,  therefore, 
a  discrimination  existed  against  the  latter.  The  capital 
exempted  for  purposes  of  local  taxation  was  made  taxable 
for  state  purposes,  but  the  stock  of  national  banks  was  by 
the  Pennsylvania  act  of  1870  taxable  both  for  state  and 
county  purposes.  In  this  a  discrimination  was  held  to 
exist,  and  for  that  reason  an  answer  was  required  to  the 
bill. 

But,  whatever  may  be  said  of  the  decision  in  Boyer «?. 
BoyeVy  it  seems  clear  to  us  that  the  case  of  MercantiU 
Bank  v.  Neio  York^  while  it  does  not  overrule  the  decision 
in  the  former  case,  so  clearly  sets  forth  the  principles 
upon  which  alone  the  question  of  what  is  ^^  moneyed  capi- 
tal in  the  hands  of  individual  citizens"  can  be  decided, 
that  it  is  at  least  doubtful  whether  a  like  ruling  would  have 
been  made  had  the  two  cases  been  considered  together,  at 
least  as  to  some  of  the  items  set  forth  in  the  bill.  The 
facts  upon  which  the  court  ruled  in  Mercantile  Bank  v. 
New  York  are  clearly  set  forth  on  page  146  of  the  re- 
port, and  it  is  held  that  no  discrimination  existed  by  rea- 
son of  the  exemption  of  certain  capital  from  taxation  in 
the  state  of  New  York  because,  according  to  subsequent 
definitions  laid  down  in  the  decision,  it  does  not  constitute 
'^moneyed  capital  in  the  hands  of  individual  citizens'' 
within  the  meaning  of  the  act. 

Now,  in  the  cases  before  us,  it  may  be  that  the  allega- 
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Hon  that  the  unassessed  capital  being  ''all  the  moneyed 
capital  owned  by  resident  individual  citizens,  and  invested 
in  interest  bearing  loans,  discounts  and  securities,  except 
that  owned  by  and  invested  in  incorporated  banks''  may 
include  capital  the  exemption  of  which  would  create  a  dis- 
crimination as  against  that  of  national  banks,  provided  the 
amount  of  the  exemption  was  great  enough  in  volume  to 
be  considered  material.  But  the  difficulty  with  the  com- 
plaints is  that  they  are  general  in  their  language,  and  do 
not  set  forth  with  the  particularity  even  of  the  Boyer  case 
the  classes  of  unassessed  moneyed  capital  with  clearness 
sufficient  to  enable  the  court  to  say  that  any  material  quan- 
tity of  moneyed  capital  coming  into  competition  with  that 
of  national  banks  has  been  left  unassessed. 

The  only  attempts  made  in  the  complaints  to  designate 
the  classes  of  capital  alleged  to  have  been  exempted  by  the 
assessors  is  through  the  allegation  that  moneyed  capital 
invested  in  the  stocks  and  bonds  of  insurance,  wharf  and 
gas  companies,  is  not  intended  to  be  included  in  the  term 
''moneyed  capital"  as  used  by  the  pleader.  Now,  with- 
out attempting  an  analysis,  it  is  clear  from  the  Mercantile 
Bank  case  that  investments  of  money  can  be  made  in  vari- 
ous ways,  and  even  in  loans  and  discounts,  without  neces- 
sarily bringing  such  investments  within  the  term  ' '  moneyed 
capital"  as  used  in  the  act  of  congress.  The  conclusion 
of  the  whole  matter  seems  to  us  to  lie  in  the  language  used 
by  the  supreme  court  of  the  United  States  in  this  wise  : 

"The  tei-ms  of  the  act  of  congress,  therefore,  include 
shares  of  stock  or  other  interests  owned  by  individuals  in 
all  enterprises  in  which  the  capital  employed  in  carrying 
on  its  business  is  money,  where  the  object  of  the  business 
is  the  making  of  profit  by  its  use  as  money.  The  moneyed 
capital  thus  employed  is  invested  for  that  purpose  in  se- 
curities by  way  of  loan,  discount,  or  otherwise,  which  are 
from  time  to  time,  according  to  the  rules  of  the  business, 
reduced  again  to  money  and  reinvested.     It  includes  money 
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in  the  hands  of  individuals  employed  in  a  similar  way,  in- 
vested in  loans,  or  in  securities  for  the  payment  of  money, 
either  as  an  investment  of  a  permanent  character,  or  tem- 
porarily with  a  view  to  sale  or  repayment  and  reinvest- 
ment/' 

It  is  moneyed  capital  of  this  class,  employed  in  carrying 
on  operations  of  the  same  character  as  those  which  are 
within  the  powers  of  national  banks,  which  comes  into 
competition  with  the  business  of  national  banks,  and  such 
capital  in  the  hands  of  individual  owners  is  what  is  intended 
to  be  described  by  the  act  of  congress,  and  until  it  appears 
that  there  is  some  considerable  amount  of  moneyed  capital 
of  this  kind  employed  in  this  way,  which  is  exempted  by 
operation  of  law,  or  by  the  wilful  act  of  the  assessors,  a 
case  is  not  made  showing  a  discrimination  against  national 
banks. 

A  further  point  is  made  in  this  case,  viz.,  that  the  rev- 
enue law  of  1893  (Laws,  p.  323)  unconditionally  repealed 
the  revenue  law  of  1891  (Laws,  p.  280),  and  contains  no 
saving  clause  covering  uncollected  taxes  on  personal  prop- 
erty, and  that,  thei'efore,  the  treasurers  of  the  county  of 
King  and  of  the  city  of  Seattle,  are  without  power  or 
authority  to  proceed  with  the  collection  of  such  taxes.  It 
is  true  that  §  137  (Laws  1893,  p.  386)  of  the  revenue  law 
of  1893,  in  sweeping  terms,  repeals  all  acts  theretofore 
enacted  providing  for  the  assessment  and  collection  of 
taxes.  The  unpaid  taxes  on  real  property  are  clearly  saved 
by  the  terms  of  §  136  (p.  385),  but,  if  the  taxes  on  person- 
alty are  preserved  at  all,  the  saving  clause  is  found  in  §  75 
of  the  act.  It  cannot  be  presumed  for  a  moment  that  it 
was  the  intention  of  the  legislature  to  release  unpaid  taxes 
from  so  recent  an  assessment  as  that  of  the  year  1891,  and 
we  think  it  would  be  the  duty  of  this  court  to  construe  any 
even  doubtful  provisions  which  might  be  found  in  the  act 
of  1893  as  fairly  tending  to  show  an  intention  on  the  part 
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of  the  legislature  to  preserve  the  right  to  collect  unpaid 
taxes,  notwithstanding  the  repeal  of  all  former  laws  on  the 
subject  of  taxation.  Now,  §75  (p.  356)  occurs  in  a  por- 
tion of  the  act  which  is  unquestionably  devoted  to  the  future 
operation  of  the  law,  and  with  other  sections  it  lays  out  a 
complete  scheme  for  the  assessment  and  collection  of  taxes 
on  personal  property,  and  as  a  finale  to  the  whole,  and 
notwithstanding  that  the  matter  contained  in  §  73  (p.  355) 
would  seem  to  terminate  the  power  of  the  treasurer  to  col- 
lect personal  taxes  after  the  lapse  of  a  limited  period,  §  75 
seems  to  continue  both  the  power  and  the  duty  of  the 
treasurer,  and  his  successors  in  ofSce,  indefinitely  until  the 
taxes  have  been  paid.  At  the  close  of  this  section  occurs 
these  words :  '  ^  This  section  shall  apply  to  all  assessment  rolls 
and  the  warrants  thereto  attached  which  have  been  hereto- 
fore issued,  upon  which  taxes  may  be  due  and  unpaid,  as 
well  as  those  hereafter  issued,"  which  is  to  say,  in  the 
language  of  the  first  part  of  the  section,  that  the  ''power 
and  duty"  to  collect  any  personal  property  tax  due  and 
unpaid  shall  continue  in  and  devolve  upon  the  county 
treasurer,  and  his  successors  in  office,  until  the  tax  is  paid. 
Now,  if  the  power  and  duty  remain  with  the  treasurer,  then, 
notwithstanding  the  terms  of  the  repealing  section,  the  act 
of  1891  must  be  continued  in  existence  so  far  as  may  be 
necessary  to  the  exercise  of  that  power  and  the  perform- 
ance of  that  duty,  since  without  the  existence  of  the  law 
the  treasurer  has  neither  power  to  act  nor  duty  to  perform. 
The  various  sections  of.  the  act  must  be  construed  together, 
and  harmonized,  if  possible,  so  that  if  it  were  impossible  to 
say  that  this  power  and  duty  should  continue  in  the  treas- 
urer in  view  of  the  positive  terms  of  the  repealing  section 
then,  of  course,  the  latter  section  being  the  last  in  the  act 
would  prevail;  but  as  it  is  not  unreasonable  both  can  stand. 
Taking  it  all  and  all,  and  considering  §§  75  and  136,  the 
effect  of  the  repealing  section  is  simply  to  make  the  act  of 
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1893  a  future  revenue  law,  leaving  unpaid  taxes  under  for- 
mer laws  to  be  collected  either  as  prescribed  in  those  laws 
or  according  to  the  new  methods  of  the  later  law  when  it 
is  so  directed. 

The  judgment  of  the  superior  court  sustaining  the  de- 
murrers will  be  affirmed. 

Dunbar,  C.  J.,  and  Anders,  Scott  and  Hoyt,  JJ.,  con- 
cur. 


[No.  1506.    Decided  October  22, 18M.J 

Francis  H.  Bowman  et  al.^  Respondents^  v.  The  First 
National  Bank  of  Spokane,  Washington,  and  F. 
Lewis  Clark,  Receiver^  Appellants. 

BANKS  and  banking  —  COLLECTION  BY  INSOLVENT  BANK  —  RBMIT- 

TINO  DRAFT. 

Where  a  draft  is  sent  to  a  bank  for  collection  and  remittance, 
and  the  bank  collects  same  and  places  the  proceeds  in  its  vaults, 
merely  forwarding  a  draft  in  payment,  the  bank  does  not  thereby 
assume  the  position  of  trustee  for  the  sum  collected,  but  the  relation 
between  the  correspondent  and  the  bank  is  that  of  creditor  and 
debtor. 

Appeal  from  Superior  Courts  Spokane  County. 

C.  S.  Voorhses  {Jones^  Yoorhees  cfe  Stephens^  of  counsel), 
for  appellants. 

Richardson  dk  Gallagher^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J.  —  This  cause  was  tried  in  the  lower  court  upon 
an  agreed  statement  of  facts,  and  upon  its  determination 
there  has  been  brought  here  and  submitted  on  the  i^cord 
made  up  of  such  agreed  statement  with  the  findings  of  the 
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court  as  to  the  facts  and  law  flowing  therefrom.  In  decid- 
ing the  ease,  the  superior  court  struck  out  and  refused  to 
consider  certain  paragraphs  of  such  statement,  but  its  action 
in  so  doing  cannot  affect  the  hearing  here.  If  its  action 
was  erroneous,  this  court  will  consider  these  paragraphs  as 
though  they  had  not  been  stricken,  and  if  it  was  correct 
we  would  disregard  them  even  although  they  had  not  been 
stricken. 

From  such  statement  of  facts  it  is  made  to  appear  that 
on  the  11th  day  of  July,  1893,  the  respondents  sent  to  the 
First  National  Bank  of  Spokane,  for  collection  and  remit- 
tance, a  draft  on  P.  Larson  &  Co.  for  $946.  That  said  bank 
received  said  draft  on  the  14th  day  of  July,  and  on  the  22d 
collected  the  same  from  said  P.  Larson  &  Co.  That  the 
respondents  did  not  at  the  time  have  any  account  with  said 
bank.  That,  on  the  22d  day  of  July,  the  bank,  after  having 
collected  the  money,  issued  its  draft  in  the  usual  form  on 
the  American  Exchange  National  Bank  of  New  York  Citj', 
payable  to  the  order  of  respondents,  for  the  amount  of  the 
collection,  less  its  charges,  and  mailed  it  to  the  respondents 
at  their  address,  postage  prepaid.  That  before  said  draft 
reached  the  respondents,  the  bank  being  insolvent,  did,  on 
the  26th  day  of  July,  suspend  and  cease  to  do  a  banking 
business.  That  thereafter  the  respondents,  in  the  usual 
course  of  business,  duly  presented  said  draft  to  said  Ameri- 
can Exchange  National  Bank  for  payment,  and  payment 
thereof  was  refused.  That  the  said  First  National  Bank, 
in  sending  said  draft  to  respondents  by  mail  as  aforesaid, 
followed  the  usual  and  established  custom  of  banks  in 
making  remittances  of  moneys  collected  for  customers  from 
outside  the  city  where  the  bank  is  located.  That  the  money 
so  collected  was  by  the  bank  placed  in  its  vaults  and  com- 
mingled with  other  large  sums  of  money  contained  therein. 
That  soon  after  the  bank  ceased  to  do  business  a  bank  ex- 
aminer took  possession  of  its  assets  and  soon  after  trans- 
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f erred  them  to  a  receiver  duly  appointed  for  the  purpose  of 
winding  up  its  aflfairs.  That  at  ail  times  after  the  coilectioa 
was  made,  as  above  stated,  until  the  time  the  assets  of  the 
bank  were  so  transferred  to  the  receiver  there  were  moneys 
in  the  vault  of  the  bank  in  excess  of  the  amount  collected 
for  the  respondents.  That  demand  had  been  regularly 
made  upon  both  the  bank  and  the  receiver  for  the  moneys 
so  collected,  but  that  the  same,  or  any  part  thereof,  had 
never  been  paid. 

Under  these  facts  it  is  claimed,  on  the  part  of  the  re- 
spondents, that  in  making  the  collection  the  defendant  bank 
acted  as  their  agent  and  held  the  money,  when  collected, 
as  their  trustee,  that  by  reason  of  the  same  having  been 
placed  with  other  moneys  of  the  bank  and  the  receiver  hav- 
ing come  into  possession,  by  virtue  of  his  office,  of  certain 
of  such  moneys,  amounting  to  more  than  the  sum  col- 
lected, became  their  ti*ustee,  and  that  so  much  of  such 
money  as  is  necessary  to  pay  their  claim  is  a  trust  fund, 
which  he  must  pay  to  them  without  regard  to  the  claims 
of  general  creditore. 

On  the  part  of  the  appellants  it  is  claimed  that  the  trans- 
action between  the  respondents  and  the  defendant  bank  cre- 
ated the  relation  of  debtor  and  creditor  as  to  the  monevs 
collected,  and  that  the  bank  never  held  such  moneys  as  the 
trustee  of  the  respondents.  It  is  further  chiimed  that  even 
if  the  bank  did  so  hold  such  moneys,  the  trust  was  not  im- 
pressed upon  the  property  in  the  hands  of  the  receiver,  for 
the  reason  that  the  identical  money  collected,  or  any  part 
thereof,  had  not  been  traced  into  his  hands.  The  latter 
claim  has  been  most  elaborately  argued  by  the  respective 
counsel.  From  such  argument  it  is  made  to  appear  that 
there  is  a  conflict  of  authority  upon  this  question.  Some 
of  the  courts  hold  to  the  strict  rule  that  the  trust  cannot  be 
enforced  unless  the  specific  property,  or  something  into 
which  it  has  been  changed,  can  be  followed  and  identified; 


u. 
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and  others,  that  whenever  it  can  be  shown  that  the  estate 
in  the  hands  of  the  receiver  or  assignee  has  been  benefited 
or  increased  bj'  the  trust  property,  it  will  be  impressed 
with  the  trust  relation,  and  others  take  position  between 
these  two  extremes. 

These  questions  are  very  intei*esting,  and  of  such  para- 
mount importance  that  they  should  not  be  decided  except 
in  a  case  where  their  decision  is  necessarv  to  a  determina- 
tion  of  the  rights  of  the  parties.  In  the  case  at  bar  such 
decision  is  not  necessary,  if  the  relation  created  by  the 
transaction  between  the  respondents  and  the  defendant 
bank  constituted  the  bank  the  debtor  of  the  respondents 
instead  of  their  trustee  at  the  time  the  bank  went  into  the 
hands  of  a  receiver.  And  this  relation  must  depend  upon 
the  understanding  with  which  the  respondents  must  be  held 
to  have  sent  the  collection.  The  question  of  what  that  un- 
derstanding must  be  held  to  have  been  is  presented  under 
two  branches.  One  requires  its  determination  upon  the 
question  of  the  forwarding  of  the  claim  for  collection  and 
remittance,  uninfluenced  by  anything  done  thereafter,  and 
the  other  upon  the  like  facts  as  influenced  by  the  action  of 
the  parties  after  the  collection.  The  determination  of  the 
first  branch  of  the  question  in  the  light  of  the  admission  in 
the  statement  of  facts,  does  not  seem  to  us  difficult.  It  is 
admitted  that  when  the  bank,  after  having  made  the  col- 
lection, placed  the  money  in  its  vaults  as  its  own  and  re- 
mitted therefor  its  draft  on  its  New  York  correspondent, 
it  acted  in  accordance  with  the  general  custom  of  banks  in 
such  transactions,  and  such  being  the  fact,  it  would  seem 
that  the  relation  of  debtor  and  creditor  was  created.  If 
this  was  the  general  custom,  the  legal  effect  of  forwarding 
the  collection  and  directing  remittance  of  the  proceeds 
would  be  the  same  as  though  the  money  had  been  paid  to 
the  bank  for  its  draft,  which  it  was  at  the  same  tiriae  re- 
quired to  issue.     And  such  a  transaction  between  a  bank 
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and  one  of  its  customers  has  never  been  held  to  create  any 
trust  relation  between  such  customer  and  the  bank.  Un- 
der such  circumstances  the  title  to  the  money  passes  to  the 
bank,  and  its  responsibility  to  the  one  who  pays  it  to  them 
is  thereafter  that  of  the  drawer  of  a  bill  of  exchange. 

It  follows  that,  under  the  conceded  facts,  the  bank  be- 
came the  debtor  of  respondents,  and  not  their  trustee. 
This  admission  was  stricken  out  in  the  lower  court,  but  we 
see  no  reason  why  it  was  not  material  to  show  that  a  gen- 
eral custom  existed  which  had  a  bearing  on  the  transaction 
between  the  parties.  And  we  think  that  the  rights  of  the 
parties  should  be  determined  in  the  light  of  this  general 
custom.  If  it  was  a  general  custom,  the  parties  are  pre- 
sumed to  have  dealt  with  reference  thereto,  and  in  order  to 
correctly  interpret  their  intentions  the  court  or  jury  should 
be  put  in  possession  of  the  custom  in  the  light  of  whidi 
they  transacted  their  business.  But  the  result  would 
necessarily  be  the  same  if  this  paragraph  of  the  statement 
of  facts  had  been  left  out.  The  custom  of  banks  in  regard 
to  making  collections  and  remitting  therefor  is  so  well  es- 
tablished and  has  become  so  universally  known  that  knowl- 
edge thereof  must  be  imputed  to  the  courts,  and  they  are 
therefore  required  to  take  judicial  notice  of  the  fact  that  a 
bank,  when  it  makes  a  collection  for  a  foreign  correspond- 
ent, never,  unless  specially  directed  so  to  do,  remits  the 
specie  collected,  but  instead  thereof  always  takes  the  specie 
to  its  own  use  and  sends  therefor  its  draft  or  certificate  of 
deposit. 

Among  the  large  list  of  authorities  which  could  be  cited 
to  sustain  this  proposition,  we  call  attention  to  the  follow- 
ing: 1  Morse,  Banks  and  Banking,  §248;  Jockuach  v. 
Towsey^  51  Tex.  130;  Marine  Bank  v.  Fidton  Bank^  2 
Wall.  252  ;  Marine  Bank  v.  Rushmore,  28  III.  463  ;  JinJc- 
ham  V,  Ileyioarth^  31  111.  519. 

It  follows  that,  in  our  opinion,  the  transaction,  even  if 
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uninfluenced  by  any  action  of  the  respondents  after  the 
collection  was  made,  would  have  established  between  them 
and  the  defendant  bank  the  relation  of  creditor  and  debtor, 
and  not  that  of  cestui  que  trtLSt  and  trustee.  But,  if  this 
were  not  so,  the  act  of  the  respondents  in  receiving  the 
draft,  and  forwarding  it  for  collection,  would  clearly  show 
an  intent  on  their  part  to  pass  the  title  to  the  specie  col- 
lected to  the  defendant  bank,  and  accept  its  responsibility 
as  drawer  of  the  draft  of  which  they  were  the  payees  in 
lieu  thereof.  They  accepted  such  draft  without  objection, 
and  disposed  of  it  in  the  usual  course  of  business,  and  by 
so  doing  put  themselves  in  the  same  relation  to  the  bank 
as  they  would  have  been  if  they  had  forwarded  the  money, 
and  directed  it  to  send  its  draft  or  certificate  of  deposit 
therefor. 

No  funds  impressed  with  a  trust  in  favor  of  the  respond- 
ents were  in  the  hands  of  the  bank  at  the  time  it  ceased  to 
do  business,  hence  the  funds  in  the  hands  of  the  receiver 
are  not  impressed  with  any  trust  in  their  favor. 

The  judgment  of  the  superior  court  must  be  reversed, 
and  the  cause  i*emanded  with  instructions  to  dismiss  the 
action. 

Dunbar,  C.  J.,  and  Scott,  Anders  and  Stiles,  JJ., 
concur. 
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George  E.  Hart  et  oL, ,  Respondents^  v.  Niagara  Fire  In- 

S^l  8URANCE  Company,  Appellant. 

9  eao, 

INSURANCE  —  AUTHORITY  OF  AGENT  —  LIMITATION   BV   POLICY  — 
CONDITIONS  IN   POLICY  —  BREACH  —  INSTRUCTIONS. 

Although  a  policy  of  fire  insurance  may  recite  that  it  is  void,  "il 
^^,  the  interest  of  the  assured  be  other  than  unconditional  and  sole 

9    620\ 

e37   2931  ownership,"  yet,  where  no  questions  were  asked  by  the  company's 

^   ^'  agent  of  the  assured,  prior  to  the  issuance  of  the  policy,  relating  to 

I  ^9  fi^o  his  title  to  the  property,  and  no  references  as  to  the  title  were  made 

by  him,  the  company  is  estopped  from  denying  the  ownership  of  the 

assured  therein. 

Where  a  solicitor  for  an  insurance  company  is  in  fact  and  in  law 
the  agent  of  the  company,  the  principal  cannot  be  relieved  of  re- 
sponsibility for  the  knowledge  and  acts  of  such  agent  by  a  recital 
in  the  policy  of  insurance  that  he  shall  be  deemed  the  agent  of  the 
assured. 

Where  a  condition  in  an  insurance  policy  upon  a  mill,  requiring 
the  assured  to  constantly  keep  a  watchman  upon  the  premises 
when  the  mill  is  not  in  operation,  is  not  by  the  terms  of  the  con- 
tract expressly  made  a  warranty  on  the  part  of  the  assured,  the 
failure  to  keep  a  watchman  will  not  prevent  the  assured  from  re- 
covering for  a  loss  by  fire,  unless  such  fire  was  due  to  the  failure  to 
keep  such  watchman. 

An  instruction  to  a  jury  in  a  civil  case,  charging  that  they  ^'should 
be  satisfied  by  a  clear  preponderance  of  proof"  before  they  can  find 
certain  facts  is  not  misleading,  when  the  court  has  just  charged  the 
jury  that  "it  is  not  required  in  a  civil  action  to  establish  the  facts 
beyond  a  reasonable  doubt  as  in  a  criminal  case,  but  a  fair  prepon- 
derance of  proofs  is  all  that  is  required." 

Appeal  from  Superior  Courts  Pierce  County. 

(  Vowlsy^  Sxillivan  cfe  Grosscup^  for  appellant 

Snell  i&  Johnston^  and  Parsons^  Corell  tfe  Parsons^  for  re- 
spondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J.  —  This  action  was  brought  in  the  supe- 
rior court  of  Pierce  county  by  the  plaintiffs  to  pecoTcr 
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from  the  defendant,  the  Niagara  Fire  Insurance  Company, 
the  sum  of  $940,  plaintiffs  claiming  that  amount  due  them 
upon  a  policy  of  insurance  issued  by  the  defendant  com- 
pany to  Greorge  E.  Hart,  and  assigned  by  him  to  the  co- 
partnership of  Hart  &  Jewell,  the  property  covered  by  the 
insurance  being  certain  mill  property  situated  near  the  city 
of  Tacoma.  The  interest  of  the  Pacific  National  Bank  as 
plaintiff  in  the  suit  arises  by  virtue  of  the  chattel  mort- 
gage made  by  the  co-partnership  firm  of  Hart  &  Jewell  to 
secure  the  payment  of  $4,000  to  the  bank,  the  policy  of 
insurance  providing  that  the  loss  should  be  paid  to  the 
plaintiff  bank.  There  was  also  other  insurance  upon  the 
property  placed  in  other  companies,  making  the  total  in- 
surance of  the  company  $10,000.  The  policy  of  insurance 
was  issued  on  the  17th  day  of  October,  1892.  On  the 
18th  day  of  October  the  interest  of  Hart  was  transferred 
to  the  co-partnership  firm  of  Hart  &  Jewell.  The  mill  was 
burned  on  the  30th  day  of  November,  1892,  while  the 
policy  of  insurance  was  in  full  force,  if  it  had  not  been 
forfeited. 

Plaintiffs  alleged  their  loss,  $10,500;  alleged  due  notice 
of  the  fire  and  loss  thereby  to  the  defendant  company,  in 
conformity  with  all  the  terms  and  conditions  of  the  policy; 
alleged  that  they  performed  and  carried  out  all  the  terms 
and  conditions  required  of  them  in  said  policy  of  insurance; 
that  proof  of  loss  was  furnished  and  received  by  the  cor- 
poration, and  that  sixty  days  had  elapsed  since  said  proof 
was  furnished,  etc.  Subsequent  to  the  commencement  of 
the  action,  Hiram  Jewell,  whose  name  appeared  in  the  orig- 
inal action,  upon  motion  was  dismissed  as  one  of  the  plaint- 
iffs; whereupon  plaintiff  Hart  and  the  plaintiff  Pacific 
National  Bank  filed  a  supplemental  complaint  making  said 
Jewell  a  defendant.  As  this  action  of  the  court  does  not 
seem  to  affect  the  questions  in  controversy  we  will  not 
further  notice  it. 
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The  policy  was  an  ordinary  insurance  policy  and  con- 
tained the  usual  terms  and  conditions  of  such  policies.  The 
particular  provisions  of  the  policy  which  the  defendant 
claimed  in  its  answer  and  on  the  trial  of  the  cause  to  have 
been  violated  are  as  follows: 

(1.)  "This  entire  policy,  unless  otherwise  provided  by 
agreement,  endorsed  hereon  or  added  hereto,  shall  be  void 
.  if  the  hazard  be  increased  by  any  means  within 
the  knowledge  of  the  insured,  .     .     or  if  the  interest 

of  the  insured  be  other  than  unconditional  and  sole  owner- 
ship, or  if  the  subject  of  insurance  be  a  building  on  gronnd 
not  owned  by  the  insured  in  fee  simple. 

(2.)  "It  is  understood  and  agreed  that  during  such  time 
said  mill  is  idle,  or  not  in  operation,  a  watchman  shall  be 
employed  by  the  insured  to  be  in  and  upon  the  premises 
constantly,  day  and  night." 

It  eventuated  that  the  mill  insured  was  built  on  leased 
land,  the  same  being  school  land  which  was  not  subject  to 
sale,  but  which  had  been  leased  by  the  respondents  from 
the  county  commissioners  of  Pierce  county.  It  is  denied 
that  the  policy  was  issued  by  the  company  with  knowledge 
of  the  location  and  situation  of  the  property,  except  as  the 
same  was  shown  in  the  description  in  the  policy  itself;  de- 
nied that  they  had  any  knowledge  or  information  as  to 
whether  the  plaintiffs  at  the  time  of  the  fire  had  an  interest 
in  the  property  described  in  the  policy  to  an  amount  ex- 
ceeding the  aggregate  of  the  amount  of  all  sums  mentioned 
in  the  complaint,  or  any  other  amount;  denied  that  they 
had  ever  made  a  contract  of  insurance  with  the  plaintiffs, 
or  either  of  them,  except  upon  the  conditions  and  rules  of 
the  policy  annexed  to  the  complaint;  denied  that  the  mill 
was  burned  without  any  fault  of  the  plaintiffs;  that  any 
sum  whatever  was  due  from  them  to  the  plaintiffs;  and  de- 
nied that  the  plaintiffs  had  performed  all  the  conditions 
and  requirements  of  the  policy.  Affirmatively  averred  the 
conditions  of  the  policy  mentioned  above,  and   farther 
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averred  that  the  fire,  by  which  the  property  mentioned  in 
the  complaint  was  destroyed,  was  kindled  or  caused  to  be 
kindled  by  the  plaintiff  Hart,  intentionally,  for  the  unlaw- 
ful purpose  of  thereby  procuring  from  the  defendant  and 
his  other  insurers  the  indemnity  by  them  stipulated  to  be 
paid  under  the  terms  and  conditions  of  the  several  policies; 
alleged  that  one  Joseph  F.  Smith  was  at  the  time  the  policy 
was  issued  the  owner  of  an  undivided  one-half  of  the  prop- 
erty insured,  and  continued  to  be  such  owner  until  Novem- 
ber, 1892. 

The  reply  averred  that  the  person  who  received  the  ap- 
plication for  the  policy  was,  before  said  policy  was  issued, 
specifically  and  fully  told,  informed  and  apprised  of  the 
fact,  and  fully  knew  that  the  property  stood  on  ground 
owned  and  held  by  the  State  of  Washington  as  school 
land,  etc. ,  and  that  the  policy  was  issued  with  the  knowl- 
edge of  such  facts ;  and  alleged  that  it  was  the  fault,  neg- 
lect and  wrong  doing  of  said  defendant  in  drawing  the  said 
policy  of  insurance  that  he  did  not  state  that  the  interest 
of  said  Hart  was  a  leasehold*  interest.  The  other  affirma- 
tive matters  in  the  answer  were  denied  by  the  reply. 
Upon  this  state  of  pleadings  the  case  went  to  trial.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  the  sum  of 
$940.79,  with  interest  and  costs. 

There  are  three  main  propositions  of  law  discussed  in 
this  case:  (1)  Did  the  court  err  in  instructing  the  jury 
that  the  defendant  company  was  estopped  from  denying 
the  ownership  of  Hart  in  the  ground  on  which  the  mill 
property  insured  was  located,  if,  prior  to  the  issuance  of 
the  policy,  no  questions  were  asked  of  Hart  relating  to  the 
title  of  the  ground,  and  no  references  were  made  by  him 
as  to  the  title?  It  is  conceded  by  the  appellant  that,  under 
the  undisputed  testimony  in  this  case,  this  instruction 
would  be  sustained  by  the  rule  announced  by  this  court  in 
Mestermom  v.  Home  Mutual  Ins.  Co,^  5  Wash.  624  (32 
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Pac.  458),  and  that  Hansen  would  be  considered  the  ageat 
of  the  defendant  company,  were  it  not  for  the  fact  that  the 
policy  contained  a  provision  that  ^Mn  any  matter  relating 
to  this  insurance  no  person,  unless  authorized  in  writing, 
shall  be  deemed  the  agent  of  this  company;'-  but  that,  by 
reason  of  the  incorporation  of  this  provision  in  the  policy, 
Hansen  became  the  agent  of  the  insured  instead  of  the  in- 
surer. If,  as  was  said  by  the  court  in  Mesterinan  v.  Home 
Mutxial  Iv8.  Co.^  8upra^  the  better  i*eason  is  in  favor  of  the 
rule  that  an  insurance  company  is  estopped  from  asserting 
the  invalidity  of  its  policy  at  the  time  it  was  issued  for  the 
violation  of  any  of  the  conditions  of  said  policy  or  the  ap- 
plication therefor,  if,  at  the  time  it  was  so  insured,  the 
fact  of  such  violation  was  known  to  the  company  or  its 
duly  authorized  agent;  the  respective  rights  of  the  parties 
ought  not  to  be  changed  by  any  mere  form  of  words  which 
is  placed  in  the  policy,  when  the  facts  and  the  relations  of 
the  parties  remain  exactly  the  same.  If,  under  the  legal, 
well  established  and  universally  understood  definition  of 
agency,  the  solicitor  is  in  law  and  in  fact  the  agent  of  the 
company,  it  should  not  be  allowed  to  escape  its  responsi- 
bilities by  a  simple  device  of  words  which  flatly  contradict 
the  true  meaning  of  the  contract. 

It  is  true  enough  that  it  is  in  no  sense  the  duty  of  the 
courts  to  make  contracts  for  parties,  but  it  is  equally  true 
that  it  is  their  duty  to  prevent  the  evasion  of  honest  re- 
sponsibilities by  the  interjection  into  one-sided  contracts  of 
statements  which  in  a  hidden  manner,  when  technically 
construed,  serve  only  to  destroy  the  honestly  intended  and 
mutually  understood  conditions  of  the  contract.  If,  in 
other  words,  the  solicitor  is  actually  the  agent  of  the  com- 
pany, sent  out  by  it  to  solicit  business  for  it,  receiving  his 
instructions  from  the  company,  receiving  his  pay  from  the 
company,  using  blank  forms  prescribed  by  the  company, 
and  liable  to  discharge  by  the  company,  it  would  be  a  trav- 
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esty  on  the  administration  of  justice,  which  would  shock 
the  sense  of  every  right  thinking  person,  to  allow  a  company 
to  escape  a  just  responsibility  by  interjecting  a  provision 
in  a  policy  denying  this  patent  fact;  especially  in  a  case  of 
this  kind  where  there  was  no  written  application,  which  is 
the  document  to  which  the  attention  of  the  assured  is  es- 
pecially called,  the  one  which  he  signs,  and  the  one  for 
which  he  ought  to  be  held  most  strictly  accountable.  Even 
when  a  written  application  is  made,  the  courts  have  almost 
universally  held  that  whei-e  the  assured  gave  proper  ans- 
wers to  the  questions  and  the  agent  who  acted  as  the 
scrivener  wrote  them  down  falsely,  the  company  could  not 
on  that  account  escape  its  liability  in  case  of  damage.  See 
5J  Wood,  Fire  Insurance,  p.  837,  and  cases  cited.  What 
difference  would  it  make  in  principle,  in  a  case  of  that  kind, 
to  state  in  the  policy  that  the  agent  should  be  considered 
the  agent  of  the  insured  instead  of  the  insurer  —  a  technical 
statement  of  which  only  a  lawyer  knows  the  meaning,  and 
which  is  incorporated  after  all  the  negotiations  are  com- 
pleted. This  position  is  not  only  sound  in  reason  and  in 
morals,  but  is  also  well  sustained  by  authority,  although  it 
must  be  regretfully  admitted  that  there  is  some  conflict 
of  authority  on  this  question. 

In  discussing  the  question  the  court,  in  Kausal  v.  Minne- 
sota Farmerd^  Mutual  Fire  Ins.  Ass'n,  31  Minn.  17  (16  N. 
W.  430),  after  stating  the  rule  that  the  agents  of  insurance 
companies  authorized  to  procure  applications  for  insurance, 
and  to  forward  them  to  the  companies,  must  be  deemed  the 
agents  of  the  companies,  among  other  things,  says: 

''After  the  courts  had  generally  established  this  doctrine, 
many  of  the  insurance  companies,  in  order  to  obviate  it, 
adopted  the  ingenious  device  of  inserting  a  provision  in  the 
policy  that  the  application,  by  whomsoever  made,  whether 
by  the  agent  of  the  company  or  any  other  person,  shall  be 
deemed  the  act  of  the  insured  and  not  of  the  insurer.  But, 
as  has  been  well  remarked  by  another  court,  '  there  is  no 

40  —  9  WA0H. 
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magic  in  mere  words  to  change  the  real  into  the  unreal.  A 
device  of  words  cannot  be  imposed  upon  a  court  in  pla(% 
of  an  actuality  of  facts.  ^  If  corporations  are  astute  in  con- 
triving such  provisions,  courts  will  take  care  that  they  shall 
not  be  used  as  instruments  of  fraud  or  injustice.  It  would 
be  a  stretch  of  legal  principles  to  hold  that  a  person  deal- 
ing with  an  agent,  apparently  clothed  with  authority  to  act 
for  his  principal  in  the  matter  in  hand,  could  be  affected  by 
notice,  given  after  the  negotiations  were  completed,  that 
the  party  with  whom  he  had  dealt  should  be*deemed  trans- 
formed from  the  agent  of  one  party  into  the  agent  of  the 
other.  To  be  efficacious,  such  notice  should  be  given  before 
the  negotiations  are  completed.  The  application  precedes 
the  policy,  and  the  insured  cannot  be  presumed  to  know 
that  any  such  provision  will  be  inserted  in  the  latter.  To 
hold  that,  by  a  stipulation  unknown  to  the  insured  at  the 
time  he  made  the  application,  and  when  he  relied  upon  the 
fact  that  the  agent  was  acting  for  the  company,  he  could  be 
held  responsible  for  the  mistakes  of  such  agent,  would  be 
to  impose  burdens  upon  the  insured  which  he  never  antici- 
pated. Hence  we  think  that  if  the  agent  was  the  agent  of 
the  company  in  the  matter  of  making  out  and  receiving  the 
application,  he  cannot  be  converted  into  the  agent  of  the 
insured  by  merely  calling  him  such  in  the  policy  subse- 
quently'^ issued.  Neither  can  any  mere  form  of  woixis  wipe 
out  the  fact  that  the  insured  truthfully  informed  the  in- 
surer, through  its  agent,  of  all  matters  pertaining  to  the 
application  at  the  time  it  was  made.  We  are  aware  that 
in  so  holding  we  are  placing  ourselves  in  conflict  with  the 
views  of  some  eminent  courts.  But  the  conclusion  we  have 
reached  is  not  without  authority  to  sustain  it,  and  is,  as  we 
believe,  sound  in  principle  and  in  accordance  with  public 
policy.  Wood  on  Insurance,  §139;  May  on  Insurance, 
§140;  OomvierciaZ  Ins.  Co.  v.  Ives^  56  111.  402;  Gafis  v. 
St.  Paul,  F.  dkM.  Im.  Co.,  43  Wis.  108;  Coluvihia  Ins. 
Co.  V.  Coopm\  50  Pa.  St  331." 

This  case  is  cited  by  2  Wood  on  Insurance,  p.  838,  and 
the  same  principle  is  announced  in  many  other  cases. 

Appellant^ s  second  objection  is,  we  think,  also  untenable. 
The  instruction  of  the  court  on  that  head  was  as  follows: 
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^^And  if  you  further  find  from  the  evidence  that  at  the 
time  of  the  loss  the  interest  of  the  plaintiff  Hart  and  Hiram 
Jewell  in  the  property  insured  was  sole  and  unconditional 
ownership,  excepting  as  to  the  interest  of  the  Pacific  Na- 
tional Bank,  then  the  defendant  company  is  estopped  from 
urging  these  differences  and  the  conditions  of  the  policy 
with  reference  thereto  would  be  immaterial." 

It  will  be  seen  that  under  the  instruction  of  the  court 
the  company  could  only  be  estopped  in  case  the  jury  found 
that  Hail;  and  Jewell  were  the  sole  and  unconditional  own- 
ers of  the  property  insured,  excepting  the  interest  of  the 
Pacific  National  Bank.  If  that  were  true,  of  course  the 
company  would  be  estopped  from  urging  the  defense  of 
non-ownership,  and  the  jury,  under  this  instruction,  could, 
and  doubtless  did,  determine  the  controversy  between  Hart 
and  Smith  in  relation  to  the  ownership  of  the  property  in- 
sured, and  evidently  found  on  that  proposition  in  favor  of 
Hart. 

The  third  contention  is,  that  the  court  erred  in  modify- 
ing the  request  of  the  defendant  to  charge  the  jury  that  if 
they  believed  from  the  evidence  that  if  at  any  time  during 
the  existence  of  the  policy  the  insured  failed  to  keep  a 
watchman  when  the  mill  was  not  in  operation,  plaintiffs 
could  not  recover,  by  adding  "unless  you  further  find  from 
the  evidence  that  said  fire  was  not  due  to,  or  the  result  of, 
their  failure  to  keep  such  watchman; "  the  provision  in  the 
policy  being,  ''It  is  understood  and  agreed  that  during 
such  time  as  said  mill  is  idle  or  not  in  operation  a  watch- 
man shall  be  employed  by  the  insured  to  be  in  and  upon 
the  premises  constantly  day  and  night."  The  contention 
of  the  appellant  is,  that  the  terms  of  the  policy  constitute 
the  measure  of  the  insurer's  liability,  and  in  order  to  re- 
cover the  insured  must  show  himself  within  these  terms. 
In  other  words,  that  compliance  of  the  insured  with  the 
terms  of  the  contract  is  a  condition  precedent  to  the  right 
to  recover. 
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The  respondents  seek  to  draw  a  distinction  between  a 
contract  with  an  accompanying  provision  that  if  a  certain 
agreement  is  broken  it  shall  work  a  forfeiture  of  the  con- 
tract, and  an  agreement  without  such  provision,  urging 
that,  in  this  instance,  if  it  had  been  the  intention  of  the 
parties  to  the  contract  that  a  breach  of  the  agreement 
should  work  a  forfeiture  they  would  have  expressly  said  so 
in  the  contract.  The  investigation  of  this  question  has 
been  somewhat  perplexing  owing  to  the  fact  that  the 
authorities  cited  are  not  exactly  in  point,  and  the  adjudi- 
cated cases  which  we  have  been  able  to  investigate  on  oar 
own  motion  in  but  very  few  instances  decide  this  identiod 
point.  Most  of  the  cases  cited  by  appellant  are  cases 
where  representations  have  been  made  in  the  surveys  or 
applications,  and  the  questiim  is  discussed  whether  such 
representations  are  continuing  representations,  or  promis- 
sory representations  or  warranties.  But  in  most  of  them 
it  appears  that  there  was  an  express  stipulation,  either  in 
the  application  or  the  policy,  that  the  violation  of  the 
agreement  should  work  a  forfeiture. 

Thus,  in  Blumer  ?;.  Phkmix  Ins.  Co. ,  45  Wis.  622,  in  the 
written  application  for  insurance  of  the  mill  against  fire, 
the  applicant,  in  answering  the  question  whether  the  mill 
was  ever  left  alone,  and  whether  there  was  a  watchman  in 
it  during  the  night,  said:  '^Not  a  i-egular  watchman,  bat 
one  or  two  hands  sleep  in  the  mill. "  By  a  stipulation  in 
the  same  instrument  it  was  held  that  the  statements  were 
a  full,  true  and  just  exposition  of  all  the  facts  and  circum- 
stances, and  were  offered  as  a  basis  of  the  insurance  re- 
quested, and  were  made  a  special  warranty.  And  the  court 
held  that,  ^Mn  view  of  these  stipulations  the  answer  above 
recited  was  an  express  warranty  by  the  assured  that  one  or 
two  of  his  employes  lodged  in  the  mill  each  night,  and  was 
also  a  promissory  and  continuing  undertaking  which  bound 
him  to  a  substantial  compliance  with  its  terms  during  the 
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life  of  the  policy. ' '  The  case  of  Blumer  v.  Phienix  Ins.  Co. , 
48  Wis.  536  (4  N.  W.  674),  was  on  the  same  state  of  facts. 
The  question  does  not  seem  to  be  discussed  at  all  in  appel- 
lant's third  citation,  Rankin  v.  Amazon  Ins.  Co.^  89  Cal. 
303  ( 26  Pac.  872 ).  In  that  case  the  court  simply  held  that 
under  the  undisputed  testimony  concerning  the  breach  it 
was  error  for  the  court  to  submit  the  question  to  the  jury. 
In  Gtendale  Mfg.  Co.  v.  Protection  Ins.  Co.^  21  Conn.  18, 
one  of  the  conditions  of  the  policy  was,  that  the  survey  and 
description  of  the  property  should  be  deemed  a  part  of  the 
policy  and  a  warranty;  thus  stipulating  the  existence  of  the 
fact  under  discussion  in  this  case.  In  Sheldon  v.  Hartford 
Fire  Ins.  Co.^  22  Conn.  235,  the  main  point  decided  was 
that  the  reference  to  the  survey  in  the  policy  conceded  it 
to  be  an  entire  contract;  but  the  court  decided  in  that  case 
that,  where  one  of  the  interrogatories  was,  ^^Is  there  a 
watchman  in  the  mill  during  the  night T' to  which  the  an- 
swer was,  '^ There  is  a  watchman  nights,"  the  answer  was 
not  a  warranty,  but  a  representation  material  to  the  risk 
to  l)e  substantially  kept  and  performed.  In  Wilson  v. 
Hampden  Fire  Ins.  Co.^  4  R.  I.  159,  the  court  was  only  con- 
struing what  the  parties  themselves  had  stipulated  to  be 
a  warranty.  This  plainly  appears  from  the  language  of 
the  opinion  on  page  170,  where  the  court  says: 

*' Considering  every  answer  in  this  application,  as  the 
parties  have  expressly  made  it,  a  warranty,  we  have  not 
asked  ourselves  how  material  the  answers  in  question  may 
be  to  the  risk,  since  that  has  been  already  determined  by 
the  parties  for  themselves.  They  have  made  the  truth  of 
each  and  all  of  the  answers  in  this  application  a  condition 
precedent  to  the  right  of  the  assured  to  recover  on  this 
policy,  and  we  have  therefore  confined  ourselves  to  the 
humbler  ofiice  of  construing  their  language,  instead  of  ris- 
ing to  the  consideration  of  the  materiality  of  the  facts  about 
which  they  have  chosen  to  employ  it.'' 

Thus  it  will  be  seen  that  the  question  at  issue  here,  was 


630  HART  V.  NIAGARA  FIRE  INS.  CO. 


OpiDion  of  the  Court — Dunbar,  C.  J.  [9  Wash. 


there  confessed,  and  the  argument  of  the  court  was  based 
on  that  confession.  And  so  with  most  of  the  cases  cited  bv 
appellant.  While  it  does  not  always  directly  appear,  in 
most  of  the  cases  it  can  be  plainly  inferred,  that  either  in 
the  application  or  policy  there  has  been  a  positive  assertion 
of  a  warranty.  The  citations  made  by  appellant  in  its  re- 
ply brief,  from  Wood  on  Insurance,  seem  to  be  in  point  so 
far  as  many  of  the  statements  made  by  the  author  are  con- 
cerned; but  when  the  cases  upon  which  the  author  bases 
the  statement  made  in  the  text  are  traced  out  they  are 
nearly  all  found  to  contain  a  stipulation  that  the  policy 
should  be  void  if  the  conditions  stipulated  are  not  true  or 
are  not  maintained,  as  the  case  may  be.  It  must  be  admit* 
ted,  however,  that  some  few  of  the  cases  seem  to  maintain 
appellant's  position,  notably  Ripley  v.  uEtna  Ins.  Co.^  30 
N.  Y.  136,  and  First  National  Bank  v.  Insurance  Com- 
pany of  North  America^  60  N.  Y.  45.  It  does  not  appear 
from  an  investigation  of  those  cases  that  any  substantial 
warranties  were  made,  and  the  definition  by  Wood  of  a 
promissory  warranty,  cited  in  appellant's  reply  brief,  is 
based  upon  these  two  cases,  which  are  cited  by  that  author- 
ity.  There  are  also  some  cases  which  sustain  respondents' 
contention,  although,  as  we  have  said  before,  this  identical 
question  has  been  seldom  adjudicated. 

It  will  be  observed  that  in  the  main  body  of  the  policy 
in  the  case  at  bar  there  is  no  agreement  concerning  a 
watchman.  That  provision  appears  on  a  small  slip  of 
paper  pasted  on  the  face  of  the  policy.  It  does  not  ap- 
pear with,  and  has  no  logical  connection  with  or  relation 
to,  the  warranties  expressed  in  the  policy.  It  is  especially 
stipulated  that  if  any  of  the  conditions  provided  for  be- 
tween lines  7  and  30  are  violated,  the  policy  shall  be 
deemed  void.  With  line  31  the  policy  begins  to  recite 
regulations  and  conditions  innumerable,  closing  with  line 
112;  but  in  none  of  the  conditions  mentioned  after  line  30 
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is  there  a  provision  for  a  forfeiture,  although  some  of  them 
are  probably  as  important  as  the  condition  concerning  the 
watchman.  Where,  then,  in  the  body  of  the  policy  does 
this  detached  condition  regarding  the  watchman  logically 
belong  i  What  more  ground  have  we  to  conclude  that  it 
was  the  intention  that  it  should  be  located  above  line  30 
than  that  it  should  be  located  after  line  30  or  than  after 
line  112,  which  is  the  last  line  of  the  policy?  If  it  had 
been  regularly  incoiporated  in  the  policy  anywhere  after 
line  30  it  could  not  possibly  be  construed  that  it  was  in- 
tended to  be  one  of  the  things  warranted,  for  the  things 
warranted  have  been  classified  and  specially  mentioned; 
and  under  the  rule  of  exp7*essio  unitut  est  e^rclvsio  alterius 
it  would  not  be  construed  to  be  a  warranty.  It  is  a 
stronger  case  than  if  it  stood  alone  for  construction,  for 
the  presumption  is  in  harmony  with  the  maxim  above  ex- 
pressed; if  it  had  been  the  intention  to  make  it  a  warranty 
it  would  have  been  mentioned  with  the  other  warranties. 

Again,  the  rule  is  universal  that  statements  contained  in 
the  application  will  not  be  construed  to  be  warranties  if 
elsewhere  in  the  contract  there  cdn  be  found  reason  to  sup- 
pose that  such  was  not  the  clear  understanding  of  the 
parties.  Forfeitures  are  not  favored  by  the  law,  and  con- 
structive warranties  which  warrant  a  forfeiture  are  most 
strongly  construed  against  the  party  for  whose  interest 
they  are  inserted  in  a  contract.  This  rule  is  laid  down  by 
May  on  Insurance,  and  in  fact  by  all  other  authorities. 
The  court  will  hold  a  stipulation,  whether  contained  in  the 
policy  or  the  application,  to  be  a  representation  rather  than 
a  warranty  when  there  is  room  for  doubt  or  ambiguity  of 
language  or  otherwise.  It  is  true  there  is  no  ambiguity 
of  language  here,  so  far  as  the  condition  to  be  performed 
is  concerned,  but  there  is  ambiguity  of  arrangement  which 
leads  to  grave  doubts  whether  it  was  the  intention  to  make 
the  performance  of  the  condition  a  condition  precedent  to 
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the  right  of  recovery;  and  whenever  such  a  doubt  is  raised 
it  must,  according  to  all  authority,  be  resolved  in  favor  of 
the  assured;  and  the  existence  of  a  provision  for  a  forfeit- 
ure cannot  be  established  by  inference  or  conjecture. 

And  this  is  right  and  in  perfect  consonance  with  the 
construction  of  the  contract  generally.  In  an  ordinary 
contract  no  damages  can  be  recovered  by  reason  of  a  breach, 
if  the  breach  does  not  result  in  damage.  In  this  ca^e,  if 
the  rule  contended  for  by  appellants  should  prevail,  if  the 
respondents  had  failed  or  neglected  to  keep  a  watchman 
for  one  day,  and  the  mill  had  not  burned  for  a  month  after- 
ward, and  it  positively  appeared  that  the  fire  was  in  no 
way  attributable  to  such  neglect  or  breach,  the  company 
could  escape  its  liability  by  reason  of  a  breach  which  was 
entirely  immaterial  and  which  in  no  way  contributed  to  the 
damage.  This  would  be  a  hard  and  unjust  condition,  and 
while  it  may  be  true  that  the  insurance  company  would 
have  a  right  to  make  a  contract  to  this  effect,  and,  if  such 
contract  were  made,  that  it  would  be  the  duty  of  the  court 
to  enforce  it  regardless  of  its  hard  conditions;  yet,  as  we 
have  before  said,  it  is  the  duty  of  the  court  to  see  that 
such  contract  has  actually  been  made,  and  it  must  be  es- 
tablished by  clear  and  convincing  testimony.  In  other 
words,  it  must  appear  from  the  whole  contract,  considering 
both  the  language  and  its  arrangement,  that  such  was  the 
intention.     As  is  said  by  1  May  on  Insurance,  §  164: 

"They  are  not  necessarily  warranties  because  they  ap- 
pear on  the  face  of  the  policy.  In  order  to  have  the  force 
of  a  warranty,  the  statement  must  indeed  constitute  a  part 
of  the  contract;  but  it  by  no  means  follows  that  every 
statement  which  constitutes  a  part  of  the  contract  is  there- 
fore a  warranty.  Whether  they  are  so  or  not  will  depend 
upon  the  form  of  expression  used,  the  apparent  purpose 
of  the  insertion,  and  sometimes  upon  the  connection  or  re- 
lation to  other  parts  of  the  instrument.'^ 

In  Goddard  v.  East  Texas  Fire  Ins.    Co.,  67  Tex.  69 
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(IS.  W.  906),  the  following  clause  appeared  on  a  piece  of 
paper  different  from  that  on  which  the  policy  of  insurance 
to  which  it  was  attached  was  printed,  and  was  attached  by 
mucilage  to  a  blank  space  on  the  face  of  the  policy: 

^^It  is  understood  and  agreed  that  the  assured  shall  keep 
a  set  of  books,  showing  a  record  of  his  or  their  business, 
including  all  purchases  and  sales  both  for  cash  and  on 
credit,  as  well  as  a  copy  of  his  or  their  last  inventory, 
warranted  to  be  kept  in  an  iron  safe  at  night." 

The  court  in  that  case  said  that  — 

"'The  place  on  the  policy  where  the  clause  was  thus 
posted  was  in  the  midst  of  a  sentence  on  the  face  of  the 
policy,  with  which  it  had  no  proper  connection,  and  which 
purported  to  contain  the  promises  entered  into  by  the  in- 
surance company,  and  not  those  made  by  the  insured. 
The  existence  of  the  clause  was  not  known  to  the  insured. 
In  a  suit  upon  the  policy  in  which  it  appeared  that  the 
stipulations  regarding  the  iron  safe  were  not  observed, 
there  being  no  evidence  of  fraud  committed  by  the  insured 
or  of  resulting  injury  to  the  insurer  from  a  failure  to  keep 
the  safe.     Held  — 

(1.)  '*That  the  clause  could  at  most  be  regarded  as  a 
representation  and  not  as  a  clause  of  warrantee. 

(2.)  '^The  method  of  attaching  the  clause  to  the  policy 
precluded  it  from  being  invested  with  any  higher  dignity 
than  a  mere  representation. 

(3.)  ''Words  purporting  to  be  a  condition  on  which  a 
policy  is  issued  must  be  set  forth  in  such  a  place  and  in 
such  a  manner  in  the  policy  as  to  leave  no  doubt  that  they 
were  so  intended,  and  words  inserted  promiscuously 
therein,  having  no  connection  with  the  other  conditions  of 
the  policy,  although  the  word  condition  is  used,  will  not 
be  treated  as  a  condition  of  the  policy,  citing  Kingsley  v. 
New  England  Mutual  Fire  Insurance  Company^  8  Gushing 
393." 

It  will  thus  be  seen  that  the  case  above  cited  was  identi- 
cal with  the  case  at  bar.  The  case  of  Au  Sable  Lmiiber  Co, 
V.  Detroit,  etc.,  Ins.  Co.,  89  Mich.  407  (60  N.  W.  870), 
also  sustains  the  contention  of  respondents. 
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The  appellant  insists  that  the  argument  that  a  party  who 
makes  a  contract  containing  a  continuing  promise  to  do  a 
particular  thing  can  with  impunity  violate  the  promise  be- 
cause the  contract  does  not  contain  a  clause  expressly  stat- 
ing that  a  failure  to  keep  the  promise  shall  render  the 
contract  void  is  too  absurd  to  merit  discussion.  This 
would  be  true  if  any  such  an  argument  were  made,  bnt  the 
criticism  made  by  appellant  would  apply  to  the  breach  of 
any  contract.  Of  course,  if  a  party  violates  his  coDtract 
he  does  it  at  his  peril  and  is  liable  for  any  damages  which 
may  flow  from  it,  but  the  contention  of  the  respondents 
simply  is  that  he  should  not  be  liable  for  damages  which 
did  not  flow  from  it.  As  this  is  a  new  question  in  this 
state  we  feel  justified,  under  the  authorities,  in  deciding  it 
in  consonance  with  our  views  of  right,  and  therefore  hold 
that  no  error  was  committed  by  the  court  in  the  instruc- 
tion complained  of,  as  the  instruction  placed  the  burden 
upon  the  plaintiff  to  show  that  the  breach  did  not  con- 
tribute to  the  loss. 

Appellant  also  urges  that  the  court  erred  in  instructing 
the  jury  as  asked  by  plaintiff^ s  request  No.  1,  the  error  of 
the  court  consisting  in  the  use  of  the  word  ''clear.""  The 
court  instructed  the  jury  as  follows: 

"The  burden  of  proof  is  on  the  defendant,  but  before 
you  can  so  find  you  should  be  satisfied  by  a  clear  prepon- 
derance of  proof  that  he  did  so  bum  said  buildings. ' ' 

Had  this  instruction  been  all  the  instruction  given  to  the 
jury  on  this  subject,  there  might  be  some  ground  for  the 
apprehension  of  the  appellant  that  the  jury  would  conclude 
that  the  court  was  invoking  the  rule  in  a  criminal  case,  that 
this  fact  would  have  to  be  established  beyond  a  reasonable 
doubt.  Even  if  we  consider  that  the  court  had  erred  in 
this  instruction,  the  instructions  asked  for  by  the  defend- 
ant, which  were  given  by  the  court,  it  seems  to  us  place 
the  question  of  the  sufficiency  of  the  proof  in  as  strong  a 
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light  before  the  jury  as  the  instruction  given  by  the  court, 
which  is  complained  of  by  the  defendant.  The  seventh  in- 
struction asked  by  the  defendant  was  as  follows: 

"In  order  to  show  fraud,  or  show  a  fraudulent  act  by 
proof,  the  proof  of  the  facts  and  circumstances  must  be 
such  as  will  convince  the  mind  of  an  ordinarily  prudent 
person  that  the  party  charged  is  guilty  of  such  charge;  and 
the  facts  and  circumstances  must  be'  such  as  not  to  be  sus- 
ceptible of  any  natural  or  reasonable  explanation  consist- 
ently with  the  honesty  and  integrity  of  the  person  charged 
therewith  in  respect  to  the  matters  in  issue. ' ' 

Instruction  number  eight  asked  by  the  defendant  was  as 

follows: 

"This  is  a  civil  action  and  it  is  not  required  in  a  civil 
action  to  establish  the  facts  beyond  a  reasonable  doubt  as 
in  a  criminal  case,  but  a  fair  preponderance  of  proof  is  all 
that  is  required  on  the  part  of  the  one  who  attempts  to 
establish  any  given  condition  of  affairs. ' ' 

Thus,  as  we  have  said  above,  putting  the  construction  on 

instruction  number  eight  as  qualified  by  number  seven 

asked  by  the  defendant,  there  is  certainly  no   room  for 

objections  to  the  instruction  actually  given  by  the  court. 

But  without  considering  the  action  of  the  defendant  and 

the   instructions  asked    by  it,   when  we    take   into   con- 

sideration  the  whole  of  the  instruction  on  this  point,  which 

was  as  follows: 

"This  is  a  civil  action,  and  it  is  not  required  in  a  civil 
action  to  establish  the  facts  beyond  a  reasonable  doubt  as 
in  a  criminal  case,  but  a  fair  preponderance  of  proof  is  all 
that  is  required  on  the  part  of  one  who  attempts  to  estab- 
lish any  given  condition  of  affairs;" 

And  the  further  charge  that  — 

"As  to  the  defense  that  George  E.  Hart  burned  or 
caused  to  be  burned  the  buildings  in  question,  that  the 
burden  of  proof  is  upon  the  defendants,  and  that,  before 
you  can  so  find,  you  should  be  satisfied  by  a  clear  prepon- 
derance of  the  evidence  that  he  burned  his  buildings  or 
caused  them  to  be  burned;" 
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We  think  the  idea  is  removed  that  the  jury  in  any  way 
got  the  impression  that  any  greater  amount  of  proof  should 
be  i*equired  than  that  required  in  a  civil  action.  The  court 
had  already  told  them  that  it  was  not  required  in  a  civil 
action  that  the  facts  should  be  established  beyond  a  reason- 
able doubt,  as  in  a  criminal  case;  and  had  also  informed 
them  that  the  burden  of  proof  was  upon  the  defendant 
It  seems  to  us  that  in  connection  with  the  instruction 
given  above,  the  phrase  "clear  preponderance  of  the  evi- 
dence ' '  amounts  to  nothing  more  than  a  preponderance  of 
evidence,  or  a  distinct  preponderance  of  evidence,  which 
would,  of  course,  be  necessary  to  a  verdict,  as  it  must  be 
a  distinct  preponderance  before  the  preponderance  can  be 
ascertained.  Construing  the  instructions  together  we 
think  the  jury  was  not  misled  by  the  instruction. 

The  claim  that  errors  were  committed  on  the  part  of 
the  court  in  the  admission  of  certain  testimony  we  do  not 
think  are  substantiated  by  the  record.  So  far  as  the  fur- 
ther contention  is  concerned,  that  the  verdict  of  the  jury 
was  contrary  to  the  evidence,  we  think  there  was  sufficient 
testimony  on  all  the  points  controverted,  including  the 
question  of  the  watchman,  to  sustain  the  verdict. 

The  judgment  will,  therefore,  be  affirmed. 

Anders  and  Stiles,  JJ.,  concur. 
HoYT  and  Scott,  JJ.,  dissent. 
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[No.  1458.    Decided  October  23, 18M.1 

H.  M.  Hekrin  et  al.^  Appellants^  v.  F.  K.  Pugh  et  aL^  \^  ^ 

Respondents. 

APPELLATE  JURISDICTION  — AMOUNT  IN  CONTROVERSY. 

The  allegation  of  the  pleader  that  the  value  of  the  property  in 
controversy  is  a  sum  in  excess  of  $200«  is  not  sufficient  to  give  the 
supreme  court  jurisdiction  on  appeal,  but  before  the  appellate  court 
will  assume  jurisdiction  there  must  be  a  finding  as  to  value  by  the 
lower  court. 

Appeal  from  Superior  Courts  Spoka/ne  County. 

Plummer  cfe  Thayer^  for  appellants. 
Forster  dd  Wakefield^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — Respondents  move  to  dismiss  this  appeal  on 
several  grounds,  one  of  which  is  that  this  court  has  no  juris- 
diction, for  the  reason  that  the  value  of  the  property  does 
not  exceed  the  sum  of  $200. 

The  appellants  were  claimants  of  certain  personal  prop- 
erty which  had  been  levied  upon  by  the  sheriff  of  Spokane 
county  as  the  property  of  one  J.  A.  Gonser.  They  filed 
their  affidavit  and  bond  and  thereby  secured  possession  of 
the  property  under  the  provisions  of  §  491  of  the  Code  of 
Procedure.  In  this  affidavit  the  value  of  the  property  was 
alleged  to  be  $1,000.  Upon  the  hearing  of  the  case  upon 
the  merits  the  court  found  that  the  claim  upon  which  the 
property  was  attached  by  the  sheriff  was  $101. 17,  and  that 
the  value  of  the  property  was  greater  than  the  amount  of 
such  claim.  This  is  the  only  finding  in  relation  to  value, 
and  it  does  not  appear  therefrom  that  the  value  of  the 
property  exceeds  $200.  It  follows  that  if  this  court  gets 
jurisdiction  at  all,  it  is  by  reason  of  the  allegation  of  value 
in  the  affidavit  of  claimants. 
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The  constitutional  provision  (art.  4,  §4)  upon  this  sub- 
ject is  that  the  appellate  jurisdiction  of  this  court  shall  not 
extend  to  civil  actions  at  law  for  the  recovery  of  money  or 
personal  property  when  the  original  amount  in  controversy, 
or  the  value  of  the  property  does  not  exceed  the  sum  of 
$200.  Under  this  provision-  it  has  been  held  that  the 
amount  claimed  by  the  plaintiff  in  his  complaint  is  the 
original  amount  in  controversy,  but  so  far  as  we  are  advised 
it  has  never  been  held  that  the  bare  allegation  that  property 
sought  to  be  recovered  is  of  a  certain  value  establishes  such 
value  for  the  purpose  of  giving  jurisdiction  on  appeal. 

An  examination  of  the  language  of  the  constitution  will 
lead  to  the  contrary  holding.  '^The  original  amount  in 
controversy"  is  the  language  pf  one  clause,  and  must  refer 
to  the  amount  claimed  and  not  to  the  amount  which  may 
ultimately  be  established  upon  trial.  But  the  language  of 
the  other  clause,  "the  value  of  the  property,"  is  not  quali- 
fied by  the  amount  in  controversy  or  by  the  word  ^ '  original, " 
and  must  be  construed  as  referring  to  such  value  as  found  by 
the  court  or  jury.  To  hold  otherwise  would  be  to  enable 
every  case  for  the  recovery  of  personal  property  to  be 
brought  within  the  jurisdiction  of  this  court  on  appeal. 
The  statement  of  the  value  of  the  property  is  purely  a 
matter  of  opinion  on  the  part  of  the  pleader,  and  such 
opinion  cannot  give  this  court  jurisdiction. 

This  construction  of  this  constitutional  provision  is  in 
accordance  with  the  practice  of  most  of  the  courts  whose 
jurisdiction  on  appeal  depends  upon  the  value  of  the  prop- 
erty sought  to  be  recovered.  The  universal  practice,  so 
far  as  we  are  advised,  is  to  require  a  finding  as  to  value  by 
the  lower  court,  or  some  member  thereof,  before  the  ap- 
pellate court  will  assume  jurisdiction. 

The  appeal  will  be  dismissed. 

Dunbar,  C.  J.,  and  Scott,  Anders  and  Stiles,  JJ.,  con- 
cur. 
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The  City  of  New  Whatcom,  Appellant^  v.  The  Belling- 
HAM  Bay  Improvement  Company,  Respondent. 

[  No.  126Q.    Decided  October  24, 18M.] 

The  City  of  New  Whatcom,  Appellant^  v.  The  Belling- 
HAM  Bay  Improvement  Company,  Respondent, 

[  No.  1315.    Decided  October  24,  ISiM.] 

The  City  of  New  Whatcom,  Appellant^  v.  The  Belling- 
HAM  Bay  Improvement  Company,  Respondent, 

[No.  1316.    Decided  October  24,  1894.] 

The  City  of  New  Whatcom,  Appellant^  v.  The  Belling- 
HAM  Bay  Improvement  Company,  Respondent, 

[  No.  1317.    Decided  October  24,  1894.] 

The  City  of  New  Whatcom,  Appellant^  v.  The  Belling- 
ham  Bay  Improvement  Company,  Respondent, 

[  No.  1313.    Decided  October  24, 1894.] 

The  City  of  New  Whatcom,  Appellant^  v.  M.  L.  Stang- 

ROOM  et  al, ,  Respondents, 

[  No.  1314.    Decided  October  24, 1894.] 

The  City  of  New  Whatcom,  Appellant^  v.  E.  R.  Mor- 
gan et  al. ,  Respondents. 

[No.  1337.    Decided  October  24, 1894.] 

The  City  of  New  Whatcom,  Appdlcmt^  v.  E.  F.  G.  Car- 

LYON  et  al.^  Respondents. 

STBKET    IMPKOVEMBNTS — ASSESSMENT  OF    BENEFITS — HOW   MADE. 

An  assessment  for  the  cost  of  a  street  improvement,  charging 
each  lot  with  the  expense  of  the  work  in  front  of  it,  is  invalid  under 
Gen.  St.,  §641. 

A  court  of  equity  is  not  barred  by  the  record  in  an  action  in- 
volving the  validity  of  an  assessment  for  a  street  improvement 
from  inquiring  into  the  facts  upon  which  the  assessment  is  based, 
by  the  admission  of  testimony  outside  the  record. 
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Appeal  from  Superior  Courts  Whatcom  County. 

Actions  by  the  City  of  New  Whatcom  against  the  Bel- 
lingham  Bay  Improvement  Company  (five  in  number),  M. 
L.  Stangroom  and  wife,  E.  K.  Morgan  and  wife,  and  £.  F. 
G.  Carlyon  and  others,  for  the  foreclosure  of  street  im- 
provement assessments.  Judgment  for  defendants,  and  the 
plaintiff  appeals.  The  actions  were  consolidated  for  hear- 
ing on  appeal,  and  one  opinion  rendered  in  the  eight  causes. 

Cade  <&  Freemcm^  and  John  H.  CriteSy  for  appellant. 
C.   W.  DorVy  and  Black  cfc  Ijeaming^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  The  above  entitled  cases  present  the  ap- 
peals of  the  city  of  New  Whatcom  from  judgments  of  the 
superior  court  of  Whatcom  county  dismissing  suits  for  the 
foreclosure  of  street  improvement  assessments,  commenced 
in  pursuance  of  Gen.  Stat.,  §  641,  applicable  to  cities  of 
the  third  class.  A  great  number  of  points  against  the  va- 
lidity of  the  assessments  are  made  by  the  respondents,  and 
in  support  of  the  court^s  action;  some  applying  to  all  of 
the  cases,  and  some  to  one  or  more  only.  But  there  is  one 
of  these  points,  which  is  raised  in  every  case,  which  the 
record  shows  was  probably  the  real  basis  of  the  judgnoents 
of  dismissal,  and  which  we  consider  as  conclusive  of  the 
correctness  of  the  action  taken.  When  it  came  to  the  point 
of  assessing  the  cost  of  the  several  improvements  upon  the 
lands  fronting  thereon,  the  city  sent  out  its  engineer,  who 
measured  and  estimated  the  cost  of  the  work  in  front  of 
each  lot,  and  reported  it  to  the  street  committee  of  the 
council.  The  committee  reported  the  engineer's  estimates 
as  the  ^^  expense  of  the  work  in  front  of  each  tract, '^  and 
the  council  adopted  the  same  as  its  equalization  and  assess- 
ment of  the  benefits  to  each  tract.     This  was,  if  anything, 
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a  more  odious  method  of  assessing  the  cost  of  street  work 
than  that  of  frontage,  which  was  recently  condemned  in 
Town  of  El/ma  v.  Co/mey^  ante,  p.  406,  and  finds  even  less 
justification  under  the  statute.  In  one  instance — Garden 
street,  from  Ivy  to  Cedar,  three  blocks,  including  forty- 
eight  lots,  each  of  the  same  size — the  assessments  varied 
from  $79.87  to  $494.98  per  lot.  On  another  portion  of 
the  same  street,  improved  under  the  same  resolution,  lot  6 
in  block  81,  valued  at  only  $600,  was  assessed  in  the  sum  of 
$500  for  this  improvement,  while  lot  3  in  block  90,  directly 
opposite,  was  valued  at  $700  and  assessed  for  only  $125. 02; 
the  reason  being  that  in  front  of  the  former  lot  there  was  a 
fill  of  twenty-seven  feet,  while  in  front  of  the  latter  there 
was  a  cut  of  seven  feet.  Dock  street  was  improved  for  two 
blocks  only,  the  assessment  embracing  sixteen  lots.  Two 
lots  valued  at  $7,000  and  two  valued  at  $6,200  are  as- 
sessed for  $15.41  and  $53.03,  respectively,  while  two  lots 
valued  at  $3,500  are  taxed  $1,813.03,  and  one  valued  at 
$1,000  is  taxed  $1,000.07. 

The  method  of  assessment  employed  appears  from  the 
face  of  the  rolls,  but  testimony  aliunde  was  admitted,  and 
we  see  no  valid  objection  to  that  course.  Unbber  Co.  v. 
Oommusioners,  38  N.  J.  Law,  190;  Johnson  v,  MUwavkee, 
40  Wis.  315.  The  various  certificates  attached  to  the  as- 
sessment roll  cannot  estop  a  court  of  equity  to  inquire  into 
the  facts  upon  which  they  are  based.  Boer  v.  Choi/r,  7 
Wash.  631-639  (32  Pac.  776,  and  36  Pac.  286). 

Judgments  affirmed. 

Dunbar,  C.  J.,  and  Anders  and  Scott,  JJ.,  concur. 

41  —  9  WASH. 
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[No.  1297.    Decided  October  24, 18M.] 

S.  J.  Bower,  Respondent^  v.  H.  B.  Bagley  and  K.  M. 

Bagley,  Appdlards. 

CONTRACT   FOR  SALE  OF   LAND  —  CONSTRDCTION — DIVISIBILITY  — 

SPECIFIC  PERFORMANCE. 

A  contract  for  the  sale  of  real  estate  for  a  stipulated  sum  In  ease 
payment  be  made  within  three  years,  which  further  provides  that 
the  vendor  will  give  a  deed  at  any  time  when  demanded  for  par- 
cels thereof  in  excess  of  twenty  acres,  provided  payments  have  been 
made  therefor  at  the  rate  of  $40  per  acre,  is  a  divisible  contract,  and 
specific  performance  of  a  part  only  of  such  contract  may  be  en- 
forced by  the  purchaser,  although  he  is  in  default  under  the  condi- 
tions for  the  purchase  of  the  entire  tract.  (Hoyt  and  Stiles,  JJ., 
dissent.) 

Appeal  froin  Superior  Courts  King  County, 

Burke^  Shepard  dd  Woods,  for  appellants. 

A.  W.  Ildstie,  and  W,  P.  McElwain^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J.  —  On  April  8,  1889,  the  appellants  signed, 
sealed,  acknowledged  and  delivered  the  following  contract: 

''Know  all  men  by  these  presents,  that  H.  B.  Bagley 
and  K.  M.  Bagley,  his  wife,  of  Seattle,  W.  T.,  are  held 
and  firmly  bound  unto  D.  B.  Ward,  of  Seattle,  W.  T.,  in 
the  sum  of  ten  thousand  dollars,  lawful  money  of  the 
United  States,  to  be  paid  to  the  said  D.  B.  Ward,  his 
executors,  administrators,  or  assigns,  for  which  payment 
well  and  truly  to  be  made  they  bind  themselves,  their 
heirs,  executors,  and  administrators  firmly  by  these  pres- 
ents. Signed  by  them  and  dated  the  eighth  day  of  April, 
one  thousand  eight  hundred  and  eighty-nine.  The  condi- 
tion of  the  above  obligation  is  such  that  if  the  above 
bounden  obligors  shall,  on  or  before  three  years  from  the 
date  of  these  presents,  make,  execute  and  deliver  unto  the 
said  D.  B.  Ward,  or  unto  such  persons  as  he  may  direct  (pro- 
vided that  the  said  D.  B.  Ward,  or  his  representatives  shall. 
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on  or  before  three  years  from  the  date  of  these  presents, 
have  paid  unto  the  said  obligors  the  sum  of  five  thousand 
five  hundred  dollars,  with  interest  in  the  following  manner, 
and  upon  the  following  terms,  one  thousand  dollars  cash  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged, 
one  thousand  five  hundred  dollars  on  or  before  six  months 
from  date,  one  thousand  five  hundred  dollars  on  or  before 
eighteen  months  from  date,  and  one  thousand  five  hundred 
dollars  on  or  before  thirty  months  from  date  with  interest 
on  all  deferred  payments  at  the  rate  of  ten  per  cent,  per 
annum  until  paid,  the  price  by  the  said  D.  B.  Ward  agi-eed 
to  be  paid.  And  it  is  hereby  agreed  by  and  between  the 
said  obligors  and  the  said  D.  B.  Ward  that  whenever  the 
said  D.  B.  Ward  or  his  representatives  shall  pay  unto  the 
said  obligors  a  sum  equal  to  forty  dollars  per  acre,  and 
shall  demand  it,  he  or  they  shall  receive  from  the  said  ob- 
ligors good  and  sufficient  deeds  of  general  warranty  to  any 
portion  of  the  lands  hereinafter  described,  provided  said 
portion  shall  not  be  less  than  twenty  acres  in  extent),  good 
and  sufficient  deeds  of  general  warranty  to  the  whole  of  the 
following  described  piece  or  parcel  of  land,  or  to  any  por- 
tion or  portions  of  the  same  of  not  less  than  twenty  acres  in 
extent,  which  said  land  is  situate,  lying,  and  being  in  the 
county  of  King,  Territory  of  Washington,  and  bounded 
and  particularly  described  as  follows:  Being  the  east  one- 
half  and  the  southwest  one-fourth  of  the  northeast  one- 
fourth  and  the  southeast  one-fourth  of  the  northwest 
one-fourth  of  section  eight,  in  township  twenty-six  north, 
of  range  five  east,  then  this  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue." 

The  premises  described  in  this  instrument  then  consisted 
of  wild,  unimproved  land;  a  portion  thereof  being  covered 
with  timber,  and  the  balance  being  low  or  bottom  land, 
with  nothing  but  patches  of  brush  upon  it.  It  will  be  ob- 
served that  the  land  described  in  this  bond  amounts  to  160 
acres.  Six  acres  thereof,  however,  had  been  previously 
sold  to  other  parties,  and  the  appellants  were  therefore  the 
owners  of  only  154  acres,  but  this  deficiency  was  mutually 
adjusted  by  allowing  the  value  of  it,  at  $40  per  acre,  to  be 
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credited  as  a  payment  made  by  the  respondent,  and  there 
is  therefore  no  controversy  as  to  the  number  of  acres  of 
land  agreed  to  be  conveyed. 

At  the  time  of  making  the  contract,  Ward  made  the  first 
payment  of  $1,000  as  therein  specified.  But  before  the 
second  payment  became  due,  and  on  July  29,  1889,  he»  for 
a  valuable  consideration,  sold  and  assigned  his  interest  in 
the  contract  to  the  respondent.  The  latter  made  payments 
to  the  appellants  as  follows:  On  October  J  8,  1889,  the  sum 
of  $1,204,  to  which  was  added  $240  for  the  deficiency  of 
the  six  acres  conveyed  to  other  parties;  on  December  19, 
1889,  the  sum  of  $600;  on  April  8,  1890,  the  sum  of 
$245.91,  claimed  by  appellants  as  being  the  amount  of  in- 
terest to  date;  and  on  September  11,  1890,  the  further  sum 
of  $100,  also  claimed  as  interest.  No  other  payments  have 
ever  been  made.  On  October  18,  1889,  for  and  in  consid- 
eration of  $1,600,  the  appellants  conveyed  to  the  respond- 
ent 40  acres  of  the  land  included  in  the  contract,  and  on 
June  17,  1890,  another  deed  was  given  by  appellants  to 
the  respondent,  conveying  ten  acres  of  land  in  addition  to 
the  land  already  conveyed,  correcting  an  error  in  the  pre- 
vious conveyance,  and  deducting  therefrom  the  six  acres  be- 
fore conveyed  to  other  persons,  making  the  whole  amount 
of  land  conveyed  by  the  appellants  to  the  respondent  44 
acres.  The  respondent  built  a  house  upon  and  cleared 
about  ten  acres  of  the  land  conveyed  to  him,  but  the  bal- 
ance remains  in  the  same  condition  it  was  in  at  the  time 
the  agreement  was  executed.  He  also  cut  hay  and  pas- 
tured his  cattle  to  some  extent  upon  portions  of  the  un- 
conveyed  land,  but  further  than  that  he  has  done  no  acts 
tending  to  show  possession  of  it  or  control  over  it.  It  will 
be  seen  that  $3,149.91  has  been  paid  upon  the  contract^ 
and,  as  we  have  before  said,  44  acres  of  land  only  have 
been  conveyed  by  the  appellants.  The  respondent  claimed 
that  by  the  terms  of  the  agreement,  and  on  account  of  pay- 
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ments  made,  he  was  entitled  to  a  conveyance  of  40^  acres 
more  of  said  land,  and  accordingly,  on  the  19th  and  20th 
of  September,  1892,  made  a  written  demand  therefor  of 
the  appellants,  with  which  they  refused  to  comply.  There- 
after, and  upon  October  3,  1892,  the  respondent  instituted 
this  action  to  compel  the  appellants  to  convey  to  him,  in 
accordance  with  the  terms  of  their  bond,  a  certain  40  acres 
of  land,  being  a  part  of  the  land  described  therein. 

The  complaint  alleges  the  making  of  the  contract,  its 
assignment  to  the  respondent,  the  payment  thereon  to  the 
appellants  of  $3,389.91,  and  demands  for  deeds  and  re- 
fusal of  api)ellants  to  convey  in  accordance  therewith. 
The  answer  admits  the  making  of  the  contract,  the  payment 
of  $3,149.91,  and  failure  to  convey  the  land  claimed  by  the 
respondent  and  described  in  the  complaint.  As  an  affirma- 
tive defense,  it  is  alleged  in  the  answer,  among  other  things, 
that  the  sums  of  money  paid  to  the  appellants,  amounting 
to  $3,149.91,  were  paid  upon  said  bond  without  specific 
direction  as  to  the  application  thereof,  and  were  applied  by 
appellants  in  payment  of  accrued  interest  upon  the  bond 
according  to  its  terms,  and  whatever  amount  remained  in 
excess  of  interest  was  applied  in  part  payment  of  the  prin- 
cipal of  the  bond;  that,  the  interest  having  been  deducted, 
there  was  a  balance  of  $2,300  to  be  applied  upon  the  bond; 
that  appellants  conveyed  to  the  respondent  forty-four  acres 
of  land,  which,  at  the  price  of  $40  per  acre,  amounted  to 
the  sum  of  $1,760,  which,  being  deducted  from  said  sum 
of  $2, 300,  left  a  balance  of  $540  to  be  applied  generally 
upon  said  bond  towards  payment  of  accruing  interest,  and 
for  further  conveyances;  that  said  sum  of  $640  is  insuffi- 
cient to  pay  for  twenty  acres  of  land  at  the  agreed  price  of 
$40  per  acre,  the  least  amount  agreed  in  said  bond  to  be 
conveyed;  that  the  respondent  had  failed  to  keep  and  per- 
..™  L  .er„„  .nd  eoLuon.  of  »id  bond  or  ^ment 
by  him  to  be  kept  and  performed,  and  has  been  guilty  of 
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great  laches,  and  that  by  reason  thereof  the  respondent  has 
forfeited  all  interest,  claim  and  right  accruing  to  him  under 
and  by  virtue  of  said  bond;  that  notwithstanding  the  fail- 
ure of  the  respondent  to  keep  and  perfonn  the  terms  and 
conditions  of  said  bond,  and  the  entire  lapse  of  time  within 
which  said  agreement  was  to  be  carried  out,  the  appellants 
are  ready  and  willing  to  convey  to  the  respondent  the 
whole  of  the  remainder  of  the  land  described  in  said  com- 
plaint, and  agreed  to  be  conveyed,  upon  payment  by  the 
respondent  of  the  amount  now  due  and  owing  to  the  appel~ 
lants  upon  said  bond,  which  sum,  after  deducting  the  said 
$540,  is  $2,600.  The  answer  then  prayed  for  judgment 
dismissing  the  action,  or  that  the  respondent  be  required  to 
pay  the  sum  of  $2,600  due  on  the  bond,  and,  in  case  of 
failure  to  pay  the  said  sum,  that  the  said  bond  be  canceled 
and  destroyed  of  record,  and  declared  null  and  void.  The 
reply  of  the  respondent  (plaintiff)  denies  each  and  every 
allegation  in  the  affirmative  matter  set  up  in  the  answer, 
except  the  payment  to  the  appellants  of  the  sum  of 
$3, 149. 91,  and  other  payments,  and  that  the  appellants  had 
conveyed  to  the  respondent  forty-four  acres  of  land  at  the 
price  of  $40  per  acre.  The  cause  went  to  trial  upon  the 
issues  thus  raised,  and  after  the  plaintiff  rested  the  defend- 
ants moved  for  a  non-suit,  which  motion  was  denied.  After 
the  close  of  the  testimony  the  defendants  interposed  a 
motion  to  dismiss,  which  motion  was  likewise  denied. 
Thereafter  a  decree  was  entered  that  the  agreement  set  forth 
in  the  complaint  be  specifically  performed,  and  that  the 
defendants  execute,  acknowledge  and  deliver  to  the  plaintiff 
a  good  and  sufficient  conveyance  in  fee,  free  from  all  in- 
cumbrances, with  full  covenants,  of  certain  lands  therein 
described,  amounting  in  all  to  30f  acres,  and  that  plaintiff 
recover  his  costs.  To  reverse  this  judgment  and  decree  the 
defendants  prosecute  this  appeal. 

The  appellants  allege  that  by  the  terms  of  the   bond 
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above  set  forth  the  respondent  is  precluded  from  maintain- 
ing this  action,  and  that  the  construction  of  the  instrument 
by  the  court  was  therefore  erroneous,  and  that  was  the 
principal  question  here  discussed.  It  is  the  contention  of 
the  appellants  that  the  agreement  upon  which  this  action 
is  founded  is  an  entire  and  indivisible  contract;  that  the 
whole  of  the  land  described  therein  was  to  be  bought  by 
the  purchaser,  Ward,  and  the  whole  of  the  same  land  was 
to  be  sold  by  the  appellants  under  this  contract;  and  that 
the  provision  allowing  a  conveyance  of  twenty  acres  of 
land  upon  the  payment  therefor  did  not  contemplate  a  part 
performance  of  the  contract  only,  but  was  merely  a  privi- 
lege granted  the  purchaser  to  obtain  a  deed  for  each  twenty 
acres  when  the  money  was  paid  for  the  same.  But,  con- 
ceding all  of  this  to  be  true,  it  does  not  necessarily  follow 
for  that  reason  alone  that  the  decree  of  the  court  is  errone- 
ous. Nor  does  it  follow,  as  urged  by  the  learned  counsel 
for  appellants,  that,  if  the  respondent  is  entitled  to  the  con- 
veyance of  the  land  decreed  by  the  court,  then  the  contract 
must  be  deemed  completed.  While  the  contract  clearly 
contemplates  the  sale  and  purchase  of  the  whole  tract  of 
land  therein  described,  and  in  that  respect  is  entire,  it  dis- 
tinctly provides  that  the  purchaser  may  pay  the  sum  of 
$5, 500  and  interest  within  the  time  and  in  the  manner  des- 
ignated, and  receive  a  conveyance  of  the  whole  thereof  at 
the  end  of  three  years,  or  pay  for  the  same  at  the  higher 
rate  of  $40  per  acre,  and  receive  deeds  for  any  portion  or 
portions  thereof,  in  tracts  of  not  less  than  twenty  acres, 
whenever  demanded.  When  the  appellants  deeded  to  the 
respondent  forty-four  acres  of  land,  they  evidently  did  it 
in  recognition  of  his  rights  under  their  contract.  No  claim 
was  made  at  the  time  either  of  the  two  deeds  above  men- 
tioned were  made  that  the  respondent  was  not  clearly  en- 
titled to  the  conveyances  under  the  second  condition  of  the 
agreement.     Nor  could  such  claim  have  been  made  with- 
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out  disregarding  the  plain  and  unambiguous  provisions  of 
the  contract.  The  respondent,  at  the  time  he  made  his 
first  payment  of  li>l,204,  elected,  as  he  had  a  right  to  do, 
to  pay  $40  an  acre  for  the  land,  and  then  demanded  a  deed 
for  the  amount  of  land  paid  for  at  that  rate  per  acre,  in 
tracts  of  not  less  than  twenty  acres.  The  right  to  make 
such  a  demand  was  not  then  or  at  any  other  time  after- 
wards, until  about  the  time  of  the  commencement  of  this 
action,  questioned  by  the  appellants.  In  fact  it  was  prac- 
tically conceded  in  the  argument  in  this  couil  that  the  re- 
spondent had  a  right  to  take  the  whole  of  the  land  in 
parcels  selected  and  paid  for  at  different  times. 

It  appears  that  the  only  reason  given  by  the  appellants 
for  not  conveying,  at  the  time  the  deed  of  forty  acres  was 
made,  land  for  the  full  amount  then  paid  ($2,204).  was 
that  the  first  payment  of  $1,000  made  by  Ward  was  to  be 
retained  as  a  foi*feit  in  case  the  contract  should  not  be 
fully  performed,  and  they  still  maintain  that  such  was  the 
fact.  There  is  no  such  provision,  however,  in  the  contract, 
and  to  incorporate  such  a  condition  into  it  now  would  be 
to  change  its  terms.  And,  even  if  such  a  clause  had  been 
expressly  inserted  therein,  it  was  waived  by  accepting  pay- 
ments after  the  time  fixed  in  the  contract,  and  especially 
by  applying  a  portion  of  it  as  a  part  of  the  consideration 
of  $1,600  mentioned  in  the  first  deed. 

All  parties  have  heretofore  acted  under  the  second  con- 
dition of  the  agreement,  and  we  think  the  respondent 
ought  still  to  be  permitted  to  avail  himself  of  it  in  this  ao- 

■ 

tion,  unless  he  has  forfeited  his  rights  under  the  contract. 
He  has  paid,  and  the  appellants  have  received,  sufficient 
money  to  entitle  him  to  the  conveyance  decreed  by  the 
court.  But  appellants  insist  that  he  is  not  entitled  to  the 
relief  granted,  by  reason  of  delay  and  failui*e  to  perform, 
or  offer  to  peiform,  his  part  of  the  contract.  We  think 
the  rule  is  well  settled  that  where  a  party  seeks  the  specific 
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performance  of  a  contract  he  must  first  show,  either  that 
he  has  performed,  or  is  willing  and  has  offered  to  perform, 
all  of  the  terms  of  his  contract  on  his  part  to  be  then  per- 
formed, and  that  he  is  ready  and  willing  to  do  all  things 
on  his  part  thereafter  to  be  performed.  Fry,  Spec.  Perf. 
(3d  ed.),  §903,  and  notes.  But  where  a  contract  itself 
provides  that  it  may  be  performed  in  separate  parts,  or  by 
piecemeal,  it  is  to  that  extent  treated  as  divisible,  and,  in 
an  action  to  enforce  the  performance  of  one  part,  it  is  no 
answer  to  show  that  it  has  not  been  performed  as  to  other 
parts.  Id. ,  §§  809,  846.  Tested  by  this  rule,  we  think  the 
respondent  must  be  held  to  have  offered,  and  to  have  been 
willing,  to  perform  the  particular  part  of  the  contract  now 
under  consideration.  As  to  the  performance  of  any  other 
portion  thereof,  nothing  need  now  be  said. 

Nor  do  we  think  that  the  respondent  should  not  succeed 
in  this  action  on  the  ground  of  laches.  Payments  were 
made  from  time  to  time  by  the  respondent,  and  the  appel- 
lants accepted  payments  before  as  well  as  after  they  were 
due,  under  the  first  condition  or  provision  of  the  contract. 
Delay  or  laches,  under  the  facts  in  this  case,  can  therefore 
only  relate  to  the  question  of  demands  for  deeds.  And 
there  is  evidence  from  which  it  might  well  be  concluded 
that  there  was  much  less  delay  in  demanding  conveyances 
than  is  claimed  by  the  appellants.  While,  as  we  have 
seen,  no  written  demands  for  deeds  were  served  on  appel- 
lants until  September,  1892,  there  is,  neveitheless,  testi- 
mony tending  to  show  that  an  oral  request  was  made  and 
refused  as  early  as  September,  1890,  at  which  time  a  pay- 
ment was  received  by  the  appellants.  And  if  that  be  true, 
under  our  construction  of  the  agreement,  the  appellants  have 
themselves  been  in  default,  in  not  conveying  the  amount 
of  land  paid  for,  and  therefore  have  no  reason  to  complain 
of  mere  laches  on  the  part  of  the  respondent.  Mudgett  v. 
Clay,  6  Wash.  110  (31  Pac.  424).     In  this  instance,  time 
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is  not  made  the  essence  of  the  contract,  by  its  terms. 
There  has  been  no  rescission,  and  the  contract  has  already 
been  partly  performed;  and  we  see  no  evidence  that  the 
respondent  has  refused  further  performance,  save  what 
may  be  implied,  if  anything  can  be  implied,  from  his  fail- 
ure to  offer  to  pay  for  the  whole  tract  of  land.  In  such 
cases,  equity  will  usually  award  a  specific  performance, 
notwithstanding  the  general  rule  that  he  who  seeks  the  aid 
of  equity  in  enforcing  a  contract  for  the  conveyance  of  land 
must  show  that  he  has  been  prompt,  ready  and  eager  to 
perform  the  contract  on  his  part.  2  Warv.  Vend.,  p.  758. 
Whether  the  performance  of  a  contract  will  be  specifically 
enforced  by  the  court  depends  upon  the  circumstances  of 
the  particular  case.  And  the  granting  or  refusing  of  the 
remedy  has  been  said  to  be  a  matter  resting  in  the  sound 
and  legal  discretion  of  the  court.  Simpson  v.  Atkinson^  39 
Minn.  238,  ( 39  N.  W.  323).  If  time  is  not  the  essence  of  the 
contract,  and  the  party  applying  to  the  court  has  acted  in 
good  faith,  and  his  cause  is  meritorious  and  equitable,  he 
will  obtain  the  relief  demanded,  even  although  the  time  for 
the  performance  has  elapsed.  Bish.  Cont,  §  1347.  See, 
also,  1  Story,  Eq.  Jur.  (10th  ed.),  §  776;  Leaird  v.  Smith, 
44  N.  Y.  618.  We  perceive  no  evidence  in  this  case  of 
bad  faith  on  the  part  of  the  respondent,  nor  are  we  con- 
vinced that  the  appellants  have  suffered  any  damage  solely 
by  the  delay  of  the  respondent.  In  our  opinion  it  would 
not  be  equitable,  under  the  circumstances,  to  compel  the 
respondent  at  this  time  to  either  pay  for  all  of  the  land 
not  heretofore  conveyed,  or  submit  to  a  forfeiture  of  the 
amount  already  paid,  and  also  to  a  cancellation  of  the  con- 
tract, as  prayed  for  by  the  appellants.  Upon  the  whole 
evidence  in  the  record,  we  are  of  the  opinion  that  the  re- 
spondent is  equitably  entitled  to  the  relief  granted  by  the 
court  below,  and  the  judgment  is,  therefore,  affirmed. 

Dunbar,  C.  J.,  and  Scott,  J.,  concur. 


BOWER  V.  BAGLEY.  651 

Oct.  1894.]  Dissenting?  Opinion— Ho yt,  J. 

HoYT,  J.  (dissenting). — Did  the  instrument  set  out  in 
the  foregoing  opinion  constitute  a  single  contract  for  the 
sale  of  the  entire  tract  of  land  therein  described,  or  did  it 
include  as  many  distinct  contracts  for  the  sale  of  separate 
parts  of  the  entire  tract  as  the  purchaser  saw  fit  to  divide 
it  into — each  of  not  less  than  20  acres?  If  the  latter,  the 
conclusions  drawn  therefrom  by  the  majority  of  the  court, 
as  to  the  rights  of  the  parties,  can  be  sustained,  for  it 
would  appear  from  the  record  that,  as  to  a  portion  of  these 
separate  contracts,  there  had  been  a  full  performance  by 
the  purchaser  and  his  assignee  of  the  conditions  on  their 
part;  and  this  being  so  they  wei'e,  under  the  familiar  rule 
of  equity  applicable  to  contracts  for  the  purchase  and  sale 
of  real  estate,  entitled  to  have  specific  performance  decreed 
against  the  seller.  If  it  constituted  but  a  single  contract 
for  the  sale  and  purchase  of  the  entire  tract,  then  the  con- 
clusions of  the  majority  of  the  court  seem  to  me  to  be  un- 
warranted, for  the  reason  that  it  clearly  appears  from  the 
record  that  at  the  time  when  this  suit  was  commenced 
the  purchaser  and  his  assignee  were,  and  had  for  a  long 
time  been,  in  default  as  to  many  of  the  conditions  of  the 
contract  on  their  part  to  be  performed.  In  fact,  it  is  not 
contended  by  counsel  for  respondent  that  he  and  his  as- 
signor were  not  in  default  as  to  the  payment  of  large  sums 
of  money  due  under  the  terms  of  the  contract.  This  being 
so,  the  respondent  was  not  entitled  to  any  relief,  for  the 
reason  that  he  had  not  complied  with  a  rule  of  equity  of 
such  universal  application  that  it  has  become  a  maxim,  to 
the  effect  that  one  who  seeks  equity  must  do  equity.  Not 
only  is  this  rule  one  of  general  application  to  all  suits  in 
equity,  but  has,  by  the  universal  practice  of  such  courts, 
become  of  special  application  in  suits  for  the  specific  per- 
formance of  contracts  for  the  sale  of  real  estate.  The 
language  of  the  courts  in  reference  to  such  contracts  is  that 
one  who  seeks  a  specific  performance  must  show  that  he 
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has  performed  all  the  conditions  on  his  part,  or  that  he  is 
ready,  willing  and  eager  to  perform  them.  In  view  of 
these  principles  it  is  difficult  to  conceive  upon  what  theory 
it  could  be  held  that  the  respondent  was  in  a  condition  to 
ask  relief  of  a  court  of  equity,  if  this  instrument  con- 
stituted but  a  single  contract  for  the  purchase  and  sale  of 
the  entire  tract.  If,  however,  it  included  separate,  entire 
contracts  for  the  purchase  of  the  smaller  tracts,  which  the 
purchaser  was  entitled  to  have  conveyed  to  him  upon  cer- 
tain conditions  therein  named,  it  will  follow  that  the  relief 
was  properly  granted.  The  important  question,  therefore, 
is  as  to  the  construction  of  this  instrument.  To  my  mind 
there  is  but  one  construction  possible,  and  that  is  that  the 
parties  thereby  intended,  the  one  to  sell  and  the  other  to 
purchase  the  entire  tract,  and  that  the  clause  therein  pro- 
viding for  the  conveyance  of  portions  thereof  upon  certain 
conditions,  before  the  expiration  of  the  time  in  which  all 
of  the  purchase  price  was  to  be  paid,  was  inserted  to  aid 
the  purchaser,  if  he  desired  to  sell  a  portion  of  the  tract 
before  he  had  acquired  title  to  the  whole  under  the  terms 
of  the  instrument.  There  is  nothing  in  such  conditions 
which  seems  to  in  any  manner  negative  the  positive  promise 
on  the  one  hand  to  sell  the  entire  tract,  and  on  the  other 
hand  to  buy  it,  and  to  hold  that  its  insertion  so  changed 
such  positive  provisions  that  a  portion  only  of  the  tract 
should  be  considered  within  all  the  terms  of  the  contract 
would  be  to  do  violence  to  the  language,  construed  in 
accordance  with  its  usual  significance.  I  think  the  contract 
was  an  entire  one,  that  the  respondent  was  in  default  as  to 
some  of  the  conditions  on  his  part  to  be  performed,  and 
that  for  that  reason  he  was  not  entitled  to  the  relief  granted. 

Stiles,  J. ,  concurs  with  Hoyt,  J. 
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[No.  1439.    Decided  October  26, 1894.] 

The  State  of  Washington,  on  the  rdcUion  of  George  ,-9  ^ 
W,  Smith  et  aZ. ,  v.  Emmett  N.  Parker,  Judge  of  the 
Superior  Court  of  Fierce  County. 

appeal  — STATEMENT  OF   FACTS  —  CERTIFICATE. 

Under  the  appeal  act  of  1898,  a  trial  judge  cannot  be  compelled 
to  certify  that  the  statement  of  facts  "contains  what  the  parties 
have  agreed  and  accepted  to  be  all  the  material  facts,  matters  and 
proceedings  heretofore  occurring  in  the  cause  and  not  already  a 
part  of  the  record  thereof,"  when  in  fact  only  a  part  of  the  testi- 
mony has  been  incorporated  therein. 

Original  Application  for  Ma/ndamys, 

Lenders  cfe  Leo^  for  relators. 
Walter  M.  Harvey^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J.  —  The  relators  show  by  their  petition  that  in 
a  certain  cause  pending  in  the  superior  court  of  Pierce 
county,  before  the  respondent  as  judge,  they  prepared, 
filed  and  served  a  statement  of  facts  on  appeal,  to  which 
the  opposing  party  in  the  action  offered  amendments,  which 
were  accepted.  These  facts,  they  contend,  justified  their 
demand  that  the  respondent  certify  the  statement,  with  the 
amendments  incorporated,  as  ^'such  facts,  matters  and  pro- 
ceedings heretofore  occurring  in  the  cause,  and  not  already  a 
part  of  the  record  therein  as  the  parties  have  by  such  pro- 
posed statement  of  facts  and  accepted  amendments  thereto 
agreed  to  be  all  the  facts,  matters  and  proceedings  material 
therein."  Upon  this  showing  a  mandamus  is  asked  to  I'e- 
quire  the  making  of  the  certificate  demanded. 

The  respondent's  answer,  after  admitting  the  material 
facts  of  the  petitioners'  statement  of  the  matter,  alleges 
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that  while  the  Btatement  of  facts  submitted  to  him  contaiDed 
a  part  of  the  evidence  preserved  by  a  stenographer,  it  did 
not  contain  all  of  the  evidence,  that  pertaining  to  some  of 
the  material  issues  being  entirely  omitted.  The  answer 
fui*ther  shows  that  the  form  of  certificate  demanded  of  him 
was  as  follows: 

'^That  the  matters  and  proceedings  embodied  in  said 
statement  of  facts  are  matters  and  proceedings  occurring 
in  the  cause,  and  contains  what  the  parties  have,  by  the 
proposed  statement  of  facts  and  proposed  amendments 
thereto,  agreed  and  accepted  to  be  all  the  material  facts, 
matters  and  proceedings  hei'etofore  occurring  in  the  cause 
and  not  already  a  part  of  the  record  thereof." 

This  cei1;ificate  the  respondent  refused  to  make,  because  it 
would  be  untrue;  but  he  offered  to  certify  that  the  matters 
and  proceedings  embodied  in  the  statement  were  ^^  facts, 
matters  and  proceedings  occurring  in  the  cause,''  etc. 

Section  11  of  chap.  60,  Laws  1893,  p.  115,  is  appealed 
to  by  the  relators  as  sustaining  their  contention  that  when 
a  statement  has  been  proposed,  and  amendments  are  made 
and  accepted,  the  engrossed  statement  and  amendments  are 
to  be  taken  as  an  agreed  statement  of  all  the  material  facts, 
and  must  be  so  certified  by  the  judge.  But  the  error  of 
this  construction  is  apparent  from  the  present  case.  ^The 
statute  does  not  contemplate  that  a  trial  judge  shall  be 
called  upon  to  certify  to  this  court  as  true  what  he  knows 
to  be  not  true.  The  relators  evidently  expect  to  have  their 
appeal  upon  some  error  alleged  to  have  occurred  in  con- 
nection with  the  trial,  and  they  consider  some  part  of  the 
testimony  as  necessary  to  explain  the  error.  To  this  end 
they  have  embodied  part  of  the  testimony  taken  from  the 
stenographer's  notes.  But  they  do  not  expect  to  urge  that 
the  verdict  or  decision  was  not  justified  by  the  evidence, 
and  therefore  the  rest  of  the  testimony  is  omitted.  The 
other  side  understands  it  in  the  same  way,  and  has  pro- 
posed as  amendments  only  so  much  of  the  testimony  as 
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they  deem  necessary  to  complete  that  which  was  offered 
by  the  relators,  to  explain  alleged  errors. 

To  this  extent  there  is  an  agreement,  perhaps.  But  a 
certificate  in  the  form  or  substance  proposed  would  import 
much  more  than  the  statement  is  entitled  to  credit  for.  Con- 
taining testimony  relative  to  the  issues  made,  it  is  open  to 
argument  whether  a  certificate  that  it  included  all  the  ma- 
terial facts  would  not  justify  the  court  in  considering  the 
cade  upon  the  ground  of  insufficiency  of  the  evidence,  in 
case  the  appellants  should  urge  that  as  a  ground  of  rever- 
sal, which  would  be  manifestly  unfair,  both  to  the  respond- 
ent on  the  appeal  and  to  the  court.  The  only  way  to 
obviate  such  a  surprise  would  be  for  the  respondent  to 
propose  as  an  amendment  all  of  the  testimony  in  the  case 
not  included  in  the  statement,  a  burden  not  intended  to  be 
imposed  on  the  successful  paity,  and  a  result  by  no  means 
desirable  upon  hearings  in  this  court. 

The  acts  governing  exceptions,  statements  of  facts  and 
appeals,  passed  in  1893,  are  so  framed  that  it  is  now 
possible  for  parties  aggrieved  by  a  decision,  in  either  a 
legal  or  an  equitable  action,  to  have  alleged  errors  passed 
upon  by  this  court,  without  imposing  upon  it  the  masses 
of  stenographer's  notes  heretofore  sent  up,  and  the  reform 
will  be  a  valuable  one,  if  carried  out.  But  were  we  to 
give  the  section  under  consideration  the  construction  con- 
tended for  by  relators  the  effect  would  be  to  compel  parties 
and  judges  to  see  that  in  every  case  all  the  testimony  was 
included  in  the  record.  Of  course,  when  it  is  intended  to 
urge  the  insufficiency  of  the  evidence,  an  appellant  must 
see  that  all  of  the  evidence  is  in  the  record,  under  a  proper 
certificate;  though  by  this  we  do  not  mean  necessarily 
stenographer's  notes  of  the  testimony.  The  act  does  pro- 
vide for  a  certificate,  in  certain  cases,  that  the  statement 
presented  contains  such  of  the  material  facts  as  the  parties 
have  agreed  to  be  all  that  are  material;  but  that  would  be 
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a  different  case  from  this  —  one  in  which  the  written  stipu- 
lation of  the  parties  would  be  necessary.  The  judge  in 
such  a  case  will  rely  upon  the  successful  party  to  protect 
himself  by  the  terms  of  the  stipulation  against  any  sur- 
prise of  the  kind  alluded  to,  and  his  certificate  amounts  to 
little  more  than  an  authentication  of  the  signatures  of  the 
stipulators. 

But  in  the  case  before  us  there  is  no  element  of  a  stipu- 
lation, or  an  agreement  of  any  kind.  The  relators  propose 
a  partial  statement,  and  their  opponents,  standing  at  arm's 
length,  protest  that  it  will  not  be  a  complete  partial  state- 
ment without  certain  amendments.  Whether  by  acceptance 
or  decision  of  the  court  does  not  matter;  the  amendments 
are  ordered  incorporated  and  then  the  document  is  ready 
for  certification  in  accordance  with  its  actual  contents.  In 
this  instance  it  includes  material  facts,  which  the  certificate 
offered  by  the  judge  fully  covers. 

The  writ  is,  therefore,  refused. 

HoYT  and  Anders,  JJ.,  concur. 
Dunbar,  C.  J.,  concurs  in  the  result. 


tt    OM  [No.  1061.    Decided  October  26, 1894.] 
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I  ~~g^i   Richard  Aoassiz,  Appellant^  v.  Daniel  Keixehbr,  Re- 
'^  M  spondent 

appeal— DISMISSAL  BY  APPELLANT  —  BIGHTS  OF  RESPONDENT. 

Although  an  appellant  has  a  right  ander  Laws  1898,  p.  119,  to 
dismiss  his  appeal  with  a  view  to  a  second  appeal,  such  dismissal 
will  not  be  granted  him  without  prejudice,  but  the  supreme  court 
will  retain  jurisdiction  for  the  purpose  of  affirming  the  judgment 
in  respondent's  favor,  in  case  the  appellant  fails  to  prosecute  a 
second  appeal  within  the  time  limited  by  law. 
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Appeal  from  Svpenor  Cowrt^  Emg  Comity, 

M.  L.  Baer^  for  appellant. 

Baus^ma/n.^  KeUeher  cfe  Emory^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

S€OTT,  J. — Appellant  moves  to  dismiss  his  appeal  herein, 
without  prejudice.  Notice  of  the  motion  was  given  re- 
spondent, who  appears  and  resists  the  same.  The  time  for 
taking  a  second  appeal  has  not  yet  expired,  and  appellant 
avows  that  his  intention  is  to  move  for  a  correction  of  the 
judgment  entry  in  the  lower  court,  and  to  take  another 
appeal  therefrom. 

The  appeal  act  is  silent  with  reference  to  the  right  of  an 
appellant  to  dismiss  his  appeal,  but  in  the  case  of  Allen  v, 
CaUin^  ante^  p.  603,  we  held  that  the  appellant  had  such  a 
right,  and  granted  his  motion  to  dismiss,  of  which  no  notice 
had  been  given  to  the  respondents.  Subsequently,  how- 
ever, the  respondents  appeared  and  moved  for  judgment 
against  the  appellant  and  his  sureties  upon  the  appeal 
bond,  giving  due  notice  thereof,  and  we  held  that,  notwith- 
standing the  prior  dismissal,  they  were  entitled  to  such 
judgment,  and  granted  their  motion.  In  that  case  there 
was  no  desire  upon  the  part  of  the  appellant  to  take  a 
second  appeal. 

We  are  still  satisfied  that  the  appellant  has  a  right  to  dis- 
miss his  appeal,  and  that  the  act  in  question  (Laws  1893, 
p.  129,  §  18),  gives  the  respondent  a  right  to  move  for  a 
dismissal  of  an  appeal  and  to  combine  therewith  a  motion 
for  an  affirmance  of  the  judgment,  and  as  §  24  (Laws  1893, 
p.  131 )  thereof  authorizes  him  also  to  move  for  a  judgment 
against  the  appellant  and  his  sureties  in  the  appeal  bond, 
appellant  cannot  deprive  the  respondent  of  his  rights  in 
the  premises  by  a  voluntary  dismissal. 

The  question  presented  here  is  somewhat  complicated. 

42—9  WASH. 
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Sec.  20  (Laws  1893,  p.  130)  provides  that  no  dismissal 
which  does  not  go  to  the  substance  of,  or  to  the  right  of, 
the  party  to  appeal  shall  preclude  him  from  taking  another 
appeal  in  the  same  cause  within  the  time  limited  by  law. 
We  are  not  disposed  to  grant  the  dismissal  in  the  language 
prayed  for,  viz.,  without  prejudice;  but  in  order  to  render 
the  various  parts  of  the  act  effectual,  and  to  preserve  the 
rights  of  all  parties,  we  will  grant  what  we  will  term  a 
qualified  dismissal;  that  is,  we  will  allow  the  appellant  to 
take  an  order  dismissing  his  appeal,  but  we  will  retain,  or 
will  resume,  jurisdiction  of  the  cause  for  the  purpose  of 
permitting  the  respondent,  after  the  time  for  taking  an  ap- 
peal has  expired,  to  move  for  an  affirmance  of  the  judg- 
ment, and  for  damages,  and  for  judgment  against  the 
appellant  and  his  sureties  on  the  appeal  bond,  etc.,  as  pro- 
vided in  the  act,  and  will  withhold  the  question  of  costs 
until  the  final  determination  of  the  matter. 

Dunbar,  C.  J. ,  and  Hoyt  and  Stiles,  J  J. ,  concur. 

Anders,  J.,  not  sitting. 


[  No.  963.    Decided  October  27, 18»L] 

Samuel  Livesley,  Appellant^  v.  George  W.  Pier,  Be^ 

spondent, 

APPEAL  — EFFICACY  OF  ORAL  STIPULATIONS. 

An  oral  stipulation  made  out  of  court  between  the  parties  to  an 
appeal  extending  the  time  for  filing  briefs  will  not  be  recognized 
by  the  supreme  court  as  binding. 

Appeal  from  Superior  Cowrt^  Evng  Gownty, 

Fishhack  cfe  Ferry  {Henry  F.  McClure^  of  counsel),  for 
appellant 

Thonipson^  Ed^en  i&  Humphries^  for  respondent. 


KELLEY  V.  GREENOUGH.  669 


Oct.  1804.]  Syllabus. 


Per  Ouriam. — The  respondent  moved  to  dismiss  the  ap- 
peal herein  on  the  ground  that  the  appellant  had  not  filed 
his  brief,  and  that  the  time  therefor  has  long  since  elapsed, 
more  than  two  years  having  expired  since  said  appeal  was 
taken.  The  brief  was  served  and  filed  within  a  few  days 
after  the  motion  was  made,  and  the  appellant  resists  the 
motion  on  the  ground  that  the  time  for  filing  said  brief 
was  extended  by  an  oral  stipulation  between  the  parties 
until  snch  time  as  they  should  notify  him  that  the  same 
was  at  an  end,  and  he  submits  an  affidavit  to  that  effect. 

We  will  not  recognize  oral  stipulations  of  counsel  made 
out  of  court  as  binding,  but  as  there  are  extenuating  cir- 
cumstances in  this  matter,  and  as  the  long  time  which  has 
elapsed  without  any  move  on  the  part  of  the  respondent 
would  of  itself  indicate  that  there  had  been  some  under- 
standing or  at  least  an  acquiescence  in  the  delay  on  his 
part,  we  will  not  grant  the  motion  at  this  time;  and  upon 
the  condition  that  the  appellant  shall  pay  to  respondent 
the  sum  of  twenty-five  dollars  within  ten  days  from  this 
time  the  motion  will  be  denied,  otherwise  it  will  be  granted 
at  the  end  of  said  time. 


[  No.  1410.    Dedded  October  27, 18M.] 

Kelley  &  Broi>ock,  Respondents^  v.  Thomas  Greenough, 

Appellant, 

ORDERS  —  ACTION  ON  — EVIDENCE — STATUTE  OF  FRAUDS. 

Under  a  contract  whereby  B  is  authorized  to  draw  orders  on  G 
for  the  pay  of  all  persons  performing  labor  or  furnishing  materials 
or  provisions,  in  connection  with  the  work  of  getting  out  a  certain 
number  of  railroad  ties  for  6.  a  third  person,  not  a  party  to  the 
contract,  who  has  agreed  with  G  to  purchase  such  drafts  or  orders 
on  G's  promise  to  accept  and  pay  the  same,  may  maintain  an  action 
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on  such  promise  and  introduce  in  evidence  the  terms  of  the  orl^nal 
contract. 

Where  defendant  has  contracted  with  plaintiffs  that  if  they  will 
pay  certain  orders  drawn  on  him  he  will  accept  and  pay  the  same, 
the  contract  is  an  original  undertaking  founded  upon  a  good  con- 
sideration, and  is  binding  without  being  in  writing. 

Appeal  from,  Superiar  Courts  Spokane  County, 

James  W.  Ma/rshall^  and  Thomas  C.  Marshall^  for  ap- 
pellant. 

A.  G.  Avery^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

DuKBAR,  C.  J. — The  complaint  in  this  case  alleges  that 
in  August,  1892,  defendant  entered  into  a  contract  with 
one  H.  A.  Brown,  in  the  state  of  Idaho,  by  the  terms  of 
which  Brown  was  to  get  out  and  deliver  to  defendant  a 
certain  number  of  railroad  ties,  at  a  stated  price  per  tie, 
defendant  agreeing  to  pay  all  persons  performing  labor  or 
furnishing  material  or  provisions  in  and  about  the  getting 
out  and  delivery  of  said  ties.  It  was  further  agreed  by  the 
said  parties  to  said  contract  that  defendant  would  accept 
and  pay  any  and  all  orders  or  drafts  in  writing  made  by 
said  Brown  on  defendant  for  the  payment  of  said  labor, 
material  or  provisions,  and  that  he  would  pay  the  same  on 
or  before  May  1,  1893,  or  as  soon  thereafter  as  presented 
to  him  by  the  persons  named  as  payees  in  said  orders  or 
drafts,  or  to  their  order  or  assigns.  That  pursuant  to  said 
contract  and  authority  said  Brown  did,  at  divers  times  be- 
tween said  last  named  date  and  May  1,  1893,  draw  orders 
and  drafts  on  defendant  in  the  manner  aforesaid  in  favor 
of  divers  persons  performing  labor  and  furnishing  mate- 
rial and  provisions  as  aforesaid.  That  on  or  about  October 
1,  1892,  in  Kootenai  county,  Idaho,  defendant  requested 
plaintiffs  to  purchase  and  pay  for  defendant  any  drafts  or 
orders  made  in  the  manner  aforesaid  by  said  Brown,  or  the 
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persons  in  whose  favor  they  were  drawn,  and  that  upon 
presentation  of  the  same  to  defendant  he  would  honor, 
accept  and  pay  to  plaintiffs  on  or  before  May  1,  1893,  or 
as  soon  thereafter  as  presented,  the  amount  in  said  drafts 
or  orders  called  for.  That  pursuant  to  said  request,  and  in 
consideration  of  said  promise,  plaintiffs  did,  at  divers  times 
between  March  1,  1893,  and  May  20,  1893,  purchase  of 
divers  persons  named  in  the  complaint  their  said  orders  and 
drafts.  That  said  orders  and  drafts  were  duly  presented  to 
defendant  for  acceptance  and  payment  demanded,  at  dif- 
ferent times  between  May  1,  1893,  and  May  20,  1893,  and 
were  by  defendant  duly  accepted.  That  said  orders  and 
drafts  have  been  repeatedly  presented  to  defendant,  and 
payment  duly  demanded,  and  refused,  and  that  they  are 
now  unpaid.  The  complaint  further  sets  forth  that  said 
Brown  and  the  parties  from  whom  said  orders  were  pur- 
chased were  insolvent  and  unable  to  pay  the  same,  and 
asked  for  judgment  for  the  amount  of  the  orders  purchased 
as  aforesaid. 

After  numerous  motions  to  strike,  which  were  denied  by 
the  court,  defendant  answered,  denying  certain  allegations 
of  the  complaint  and  denying  that  he  ever  agreed  in  writing 
to  pay  the  drafts  made  by  Brown  upon  him.  The  case 
proceeded  to  trial,  judgment  was  rendered  in  favor  of  the 
plaintiffs,  and  from  this  judgment  defendant  appeals. 

The  first  contention  of  appellant  is,  that  as  the  plaintiffs 
were  neither  parties,  nor  privies,  nor  beneficially  interested 
in  the  contract  at  the  time  it  was  made  between  defendant 
and  Brown,  they  cannot  make  the  contract  available  in 
their  interest,  and  consequently  cannot  sue  upon  the  same. 
This  contention,  we  think,  cannot  be  sustained.  The  rule 
is  thus  laid  down  by  Mr.  Pomeroy,  in  his  book  on  Code 
Remedies,  at  §139: 

^^It  is  now  the  settled  doctrine  in  so  many  of  the  states, 
that  it  may  be  called  the  American  doctrine — although 
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the  contrary  rule  has  been  established  in  England  and  in 
some  states,  and  notably  in  Massachusetts,  where  it  has 
been  very  recently  reaffirmed  with  emphasis — that,  where 
an  express  promise  was  made  by  A  to  B,  upon  a  consid- 
eration moving  from  B,  whei'eby  the  promisor  engages  to  do 
something  for  the  benefit  of  C,  as,  for  example,  to  pay  him 
a  sum  of  money,  although  C  is  both  a  stranger  to  the  con- 
sideration and  not  an  immediate  party  to  the  contract,  yet 
he  may  maintain  an  action  upon  the  promise  in  his  own 
name  against  the  promisor,  without  in  any  manner  joining 
as  a  party  the  one  to  whom  the  promise  was  directly  made. 
This  rule  was  originally  adopted  prior  to  the  reformed 
procedure,  and  was  based  partly  upon  considerations  of 
convenience,  and  partly  upon  a  liberal  construction  of  the 
nature  of  the  contract.  The  provision  of  the  codes  under 
review  places  the  matter  beyond  all  doubt;  for  the  person 
for  whose  benefit  the  promise  is  thus  made  is  certainly  the 
real  party  in  interest. ' ' 

The  allegations  in  this  complaint,  however,  go  far  be- 
yond the  rule  laid  down  above,  for  they  go  to  the  extent 
not  only  that  the  defendant  authorized  Brown  to  draw  the 
orders,  and  told  him  he  would  accept  them  and  pay  them, 
but  told  plaintiffs  he  would  accept  and  pay  them  if  they 
would  purchase  them,  and  in  consideration  of  that  prom- 
ise the  orders  were  purchased. 

The  next  proposition  urged  by  appellant  is,  that  the 
case  falls  within  the  statute  of  frauds.  It  appears  that  the 
statute  of  Idaho,  where  this  contract  was  made,  provides 
that  an  acceptance  of  a  bill  must  be  made  in  writing  by 
the  drawee  or  by  an  acceptor  for  honor,  and  may  be  made 
by  the  acceptor  writing  his  name  across  the  face  of  the 
bill  or  without  other  words.  We  are  unable  to  see,  even 
conceding  that  the  law  of  Idaho  governs  the  contract  in 
this  case,  in  what  manner  this  contract  can  be  subject  to, 
or  controlled  by,  the  statute  quoted.  This  was  not  a  case 
where  a  bill  was  presented  for  acceptance,  and  the  drawee 
accepted  it  orally,  and  afterwards  refused  to  pay  it,  but  it 
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was  a  distinct  and  independent  contract — a  contract  made 
with  plaintiffs  that  if  they  would  purchase  these  bills  or 
drafts  the  appellant  would  pay  them  the  amount  of  money 
they  had  expended  in  their  purchase.  The  distinction  be- 
tween promising  to  accept  a  bill  of  exchange  which  has 
been  issued,  or  which  is  to  be  issued,  and  an  authorization 
to  a  party  to  purchase  such  bills  of  exchange  or  drafts 
upon  a  promise  that  they  will  be  paid,  is  a  very  wide  one. 
The  case  of  Townsley  v.  Sumrall^  decided  by  the  supreme 
court  of  the  United  States,  and  reported  in  2  Pet.  170,  is, 
we  think,  exactly  in  point.     There  the  court  said: 

^^If  a  person  undertake,  in  consideration  that  another 
will  purchase  a  bill  already  drawn,  or  to  be  thereafter 
drawn,  and  as  inducement  to  the  purchaser  to  accept  it, 
and  the  bill  is  drawn  and  purchased  upon  the  credit  of  such 
promise,  for  a  sufficient  consideration,  such  promise  to  ac- 
cept is  binding  upon  the  party.  It  is  an  original  promise 
to  the  purchaser,  not  merely  a  promise  for  the  debt  of  an- 
other; and  having  a  sufficient  consideration  to  stipport  it, 
in  reason  and  justice,  as  well  as  in  law,  it  ought  to  bind 
him.  It  is  of  no  consequence  that  the  direct  consideration 
moves  to  a  third  person,  as  in  this  case  to  the  drawer  of 
the  bill;  for  it  moves  from  the  purchaser,  and  is  his  induce- 
ment for  taking  the  bill.  He  pays  his  money  upon  the 
faith  of  it,  and  is  entitled  to  claim  a  fulfillment  of  it. 
If  A  says  to  B,  pay  so  much  money  to  C  and  I 
will  pay  it  to  you,  it  is  an  original  independent  promise; 
and  if  the  money  is  paid  upon  the  faith  of  it,  it  has  been 
always  deemed  an  obligatory  contract,  even  though  it  be  by 
parol;  because  there  is  an  original  consideration  moving 
between  the  immediate  parties  to  the  contract.  Damage 
to  the  promisee  constitutes  as  good  a  consideration  as 
benefit  to  the  promisor.  .  .  .  Then  again,  as  to  the 
consideration,  it  can  make  no  difference  in  law  whether  the 
debt  for  which  the  bill  is  taken  is  a  preexisting  debt,  or 
money  then  paid  for  the  bill.  In  each  case  there  is  a  sub- 
stantial credit  given  by  the  party  to  the  drawer  upon  the 
bill,  and  the  party  parts  with  his  present  rights  at  the  in- 
stance of  the  promisee,  whose  promise  is  substantially  a 
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new  and  independent  one,  and  not  a  mere  guarantee  of  the 
existing  promise  of  the  drawer.  Under  such  cireumstanoes, 
there  is  no  substantial  distinction  whether  the  bill  be  then 
in  existence  or  to  be  drawn  afterwards.  In  each  case  the 
object  of  the  promise  is  to  induce  the  party  to  take  the 
bill  upon  the  credit  of  the  promise;  and  if  he  does  so  take 
it,  it  binds  the  promisor. ' ' 

Thus  it  will  be  seen  that  this  case  decides  both  of  the 
questions  raised  by  the  appellant,  viz.,  the  power  of  the 
respondents  to  sue  upon  the  contract,  and  the  avoidance  of 
the  contract  by  the  plea  of  the  statute  of  frauds.  The 
same  rule  is  laid  down  in  1  Daniel,  Negotiable  Instruments, 
§  570.  A  distinction  between  an  action  on  a  bill  as  an 
accepted  one,  and  one  founded  upon  a  breach  of  a  promise 
to  accept,  is  plainly  pointed  out  in  Boyce  v.  Edwards^  4: 
Pet.  111. 

We  think  there  are  some  allegations  in  the  complaint 
which,  if  construed  as  detached  allegations,  might  possibly 
lead  to  the  conclusion  that  the  action  was  founded  upon 
the  promise  alone  to  Brown,  but  when  the  allegations  of 
the  complaint  are  construed  together  it  plainly  appears  that 
the  real  basis  of  the  action  was  the  promise  made  by  the 
defendant  to  these  plaintiffs.  If  these  allegations  are  true, 
it  was  certainly  an  independent  contract  that  was  made 
between  the  appellant  and  respondents,  for  which  the  ap- 
pellant is  responsible.  Thei*e  was  some  conflict  of  testi- 
mony, but  the  trial  court  found  in  favor  of  the  contention 
of  the  respondents,  and  we  think  he  was  justified  in  so 
finding  by  the  testimony  as  sent  up  in  the  record. 

The  other  errors  alleged  by  the  appellant  are,  we  thinks 
without  merit.     The  judgment  will,  therefore,  be  afiSrmed. 

Anders,  Stiles,  Hoyt  and  Scott,  JJ.,  concur. 
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John  Watson,  Plaintiffs  H.  M.  Herein  et  al.^  Appd- 
Umts^  V.  F.  McK.  Pugh  et  al. ,  Respondents. 

APPEAL  — TIME  OP  SERVING  AND  FILING  NOTICE. 

Under  Laws  1803,  p.  120,  §4,  reqairing  notice  of  appeal  with 
proof  of  service  to  be  -filed  with  the  clerk  of  the  superior  court 
within  five  days  after  the  service  thereof,  it  is  not  sufficient  to 
serve  a  portion  only  of  the  respondents  and  file  proof  thereof  within 
the  statutory  time,  but  service  and  filing  should  be  made  as  to  all 
the  respondents. 

Appeal  from  Superior  Courts  Spokane  County. 

Plummer  dc  Thayer ^  for  appellants. 
Stauit  db  Iliggins^  Forster  cfe  Wakefield^  Hartson  t&  Tol- 
man,  and  Kennan  &  Belden,  for  respondents. 

Per  Curiam. — This  cause  was  submitted  on  briefs,  with- 
out oral  argument.  The  respondents  have  respectively 
appeared  by  different  attorneys,  and  in  their  briefs  have 
moved  to  dismiss  the  appeal  on  several  grounds,  one  of 
which  is  that  proof  of  the  service  of  the  notice  of  appeal 
was  not  filed  with  the  clerk  of  the  superior  court  within 
the  time  prescribed  by  law.  No  response  has  been  made 
thereto  by  the  appellants  by  answering  brief,  or  otherwise, 
and  it  appears  by  the  record  that  said  notice  of  appeal  was 
served  upon  certain  of  the  defendants  on  the  10th  day  of 
May,  1894,  and  proof  of  such  service  was  not  made  until 
the  25th  day  of  said  month.  The  statute  (§4,  Laws 
1893,  p.  120)  requires  the  notice  with  the  proof  of  service 
to  be  filed  with  the  clerk  of  the  superior  court  within  five 
days  after  the  service  thereof.  The  notice  was  filed  within 
the  time,  with  proof  of  service  upon  some  of  the  defend- 
ants, but  this  was  insufficient  under  the  statute. 

The  appeal  will  be  dismissed,  respondents  to  recover  for 
the  expense  of  one  brief  only. 
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[  No.  1537.    Decided  October  27,  1894.] 

D.  M.  Osborne   &  Co.,  Appellant^  v.  The  Columbia 
County  Farmers'  Alliance  Corporation,  Sespandr 

ent. 

SERVICE  OF  SUMMONS  ON  CORPORATION  — SUFFICIENCT  —  DEFEND- 
ANT'S KNOWLEDGE  OF  SUIT. 

Service  of  summons  upon  the  agent  of  a  domestic  corporation, 
in  charge  of  a  branch  store  of  his  principal,  is  not  sufficient  under 
Laws  1893,  p.  409,  §7,  subd.  8,  requiring  that  service  upon  corpora- 
tions, with  the  exception  of  certain  designated  classes,  be  made 
upon  the  president,  secretary,  cashier  or  managing  agent  thereof. 

The  fact  that  a  defendant  corporation  has  knowledge  of  the  pend- 
ency of  a  suit  against  it  will  not  dispense  with  the  necessity  for 
proper  service. 

Appeal  from  Superior  Cov/rt^  WaUa  Walla  County. 

B.  Z,  i&J,  L.  Sharpstein^  for  appellant. 

Wdlington  Clark^  and  Thonui8  H,  Brents^  for  respond- 
ent. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — This  is  an  appeal  from  an  order  vacating  a 
judgment  by  default  upon  the  petition  of  the  respondent. 
The  ground  upon  which  the  judgment  was  vacated  was 
that  there  had  been  no  proper  service  of  the  summons,  and 
that  for  the  want  of  such  service  the  judgment  was  void, 
or  at  least  had  been  irregularly  entered.  The  service 
upon  which  the  judgment  was  founded  was  made  upon  R. 
Yeend,  who  was  in  charge  of  a  branch  store  or  house  of 
the  defendant,  in  Walla  Walla.  The  defendant  was  a 
domestic  corporation,  having  its  principal  place  of  business 
in  Dayton,  Columbia  county,  and  having  a  president,  sec- 
retary, treasurer  and  general  manager.  The  latter  oiBScer 
had  general  control  of  the  business,  including  that  trans- 
acted by  the  person  in  charge  of  the  Walla  Walla  house. 
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Under  these  circumstances  it  was  held  by  the  superior 
court  that  the  summons  had  never  been  served  so  as  to 
bring  the  corporation  into  court.  The  statute  (Laws  1893, 
p.  409,  §  7,  subd.  8 )  provides  that  service  upon  a  corpora- 
tion of  the  nature  of  this  one  shall  be  made  by  delivering 
a  copy  to  the  president  or  other  head  of  the  company  or 
corporation,  secretary,  cashier  or  managing  agent  thereof, 
and  the  question  presented  for  our  determination  is  as  to 
whether  the  agent  upon  whom  service  was  made  was  within 
the  meaning  of  such  statute  a  managing  agent  of  the  cor- 
poration. The  term  managing  agent  would  seem  to  carry 
the  idea  that  such  an  agent  was  one  who  managed  the  af- 
fairs of  the  corporation,  and  not  some  particular  part  or 
branch  thereof  only.  If  we  give  to  the  language  of  the 
statute  its  ordinary  significance  it  would  not  include  Mr. 
Yeend,  who  was  only  in  charge  of  a  single  branch  of  the 
business  of  the  corporation,  among  those  upon  whom  serv- 
ice could  be  made.  And  if  there  is  doubt  as  to  the  con- 
struction of  the  language  used  standing  alone,  it  is  made 
certain  by  the  two  clauses  of  the  section  immediately  pre- 
ceding the  one  in  which  such  language  occurs.  In  one  of 
them  it  is  provided  that  an  insurance  company  may  be 
served  by  delivery  to  any  agent  authorized  to  solicit  insur- 
ance within  this  state,  and  the  other  provides  that  service 
may  be  had  upon  any  corporation  doing  an  express  busi- 
ness by  delivery  to  any  agent  authorized  to  receive  and  de- 
liver express  matter,  and  collect  pay  therefor,  within  this 
state. 

From  these  provisions  it  is  made  clear  that  when  the  legis- 
lature intended  to  provide  for  service  upon  other  than  those 
having  general  and  uniform  relations  to  all  of  the  business 
of  the  company,  they  made  special  provision  therefor;  from 
which  it  will  follow  that  as  to  corporations  as  to  which  no 
special  provision  was  made,  the  general  language  used  was 
intended  to  exclude  therefrom  all  other  classes  of  officers 
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and  agents.  Mr.  Yeend,  at  the  time  service  was  made,  was 
not  the  managing  agent  of  the  corporation,  within  the  mean- 
ing of  the  statute  providing  for  service  of  process  thereon. 

Two  other  reasons  are  suggested  why  the  order  of  the 
lower  court  should  be  reversed;  one  is,  that  the  defendant 
had  knowledge  of  the  pendency  of  the  suit,  and  that  soch 
knowledge  should  be  given  the  same  force  as  proper  serv- 
ice. But  we  are  aware  of  no  rule  which  compels  a  defend- 
ant to  appear  in  a  case  until  service  has  been  made 
requiring  such  appearance.  The  other  suggestion  is,  that 
there  was  laches  on  the  part  of  the  defendant  in  applying 
for  relief  against  the  judgment,  but  since  it  applied  within 
the  time  provided  by  the  statute,  and  since  one  of  the 
causes  recognized  by  the  statute  for  setting  aside  a  judg- 
ment existed,  we  do  not  see  that  there  was  any  laches  which 
should  deprive  it  of  the  remedy  for  which  the  statute  had 
provided. 

The  order  must  be  affirmed. 

Stiles,  Scott  and  Anders,  JJ.,  concur. 
Dunbar,  C.  J.,  dissents. 
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40  6661  The  State  of  Washington,  on  the  relation  of  S.  M. 
Allen^  v.  The  Superior  Court  of  Pierce  County 
AND  W.  H.  Pritchard,  Jxidge. 

change  of  venue  — county   of  defendant's  KE8IDENCS — AFFI- 
DAVIT OF  MERITS— SUFFICIENCY. 

Where  it  appears,  from  the  affidavit  of  merits  filed  by  a  defend- 
ant on  a  motion  for  the  removal  of  the  cause  for  trial  to  the  county 
where  he  resides,  that  he  is  entitled  to  file  an  answer  which  will 
raise  issues  for  trial  which  he  desires  to  have  tried  in  the  proper 
county,  the  affidavit  is  sufficient.    (  Dunbar,  C.  J.,  dissents.) 
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Ttie  application  for  the  transfer  of  a  cause  to  the  proper  county 
for  trial,  made  by  all  the  defendants  who  had  been  served  at  the 
time,  cannot  be  adversely  affected  by  the  fact  that  before  its  de- 
termination another  defendant  has  been  served,  but  has  failed  to 
join  in  the  application. 

Where  a  motion  for  the  transfer  of  a  cause  to  the  proper  county 
for  trial  has  been  made,  upon  a  sufficient  affidavit  of  merits,  the 
failure  of  the  applicant  for  transfer  to  appear  at  the  time  set  for 
the  hearing  of  his  motion  afiFords  no  ground  for  denying  the  appli- 
cation. 

Origi/nal  Application  for  Prohibition. 

The  affidavit  of  merits  filed  in  this  case  states,  among 
other  things:  "That  affiant  has  fully  and  fairly  stated  the 
facts  of  his  defense  of  the  case  to  his  counsel,  for  his  ad- 
vice, and  that  he  informed  affiant  that  affiant  and  his  co- 
defendants  had  a  good  and  valid  defense  upon  the  merits 
of  said  action,  and  to  all  of  it,  with  the  exception  of  eighty 
dollars,  all  of  which  affiant  verily  believes  to  be  true." 

Pratt  cfe  White^  for  relator. 
Walter  Christian^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Hoyt,  J. — By  this  proceeding  it  is  sought  to  prohibit 
the  superior  court  of  Pierce  county  and  W.  H.  Pritchard, 
respondents,  from  further  proceeding  in  a  certain  cause 
which  had  been  brought  in  that  court  against  the  petitioner 
and  other  defendants.  It  sufficiently  appears  from  the  re- 
turn to  the  alternative  writ  heretofore  issued  that,  within 
the  time  prescribed  by  law,  three  of  the  defendants  appeared 
in  the  action,  filed  a  demurrer  to  the  complaint,  and  an  affi- 
davit of  merits,  and  demanded  that  the  cause  be  removed 
for  trial  to  the  county  of  King,  in  which,  it  was  shown  by 
the  affidavit,  the  defendants  all  resided.  The  other  defend- 
ant was  not  served  until  some  time  after  this  proceeding 
was  had.  The  court  denied  the  demand  for  the  transfer  of 
the  cause,  and  proposed  to  further  proceed  therein,  and  the 
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only  question  presented  for  our  decision  is  as  to  whether  or 
not  it  has  the  right  so  to  do. 

Various  preliminary  questions  have  been  raised  by  re- 
spondents relating  to  the  jurisdiction  of  this  court  to  issue 
its  writ  of  prohibition  in  cases  of  this  kind,  and  as  to  other 
questions  going  to  the  procedure,  but  it  is  not  necessary  for 
us  to  say  more  in  regard  thereto  than  that  they  haire  been 
settled  by  several  decisions  of  this  court  adversely  to  the 
contention  of  respondents.  See  Sta;te^  ex  rd,  Oummings^  v. 
Superior  Court,  5  Wash.  518  (32  Pac.  457);  North  Yakima 
V.  Superior  Court,  4:  Wash.  655  (30  Pac.  1053);  State,  ex 
rel.  Campbell,  v.  Superior  Court,  7  Wash.  306  (34  Pac. 
1103). 

The  only  question  which  we  shall  consider  is  as  to  the 
sufficiency  of  the  proceeding  to  entitle  the  cj^^endants  to 
the  transfer  of  the  cause.  These  are  attacked  upon  two 
principal  grounds,  one  that  thfe  affidavit  of  merits  was  in- 
sufficient, and  the  other  that  all  of  the  defendants  did  not 
join  in  the  application.  In  determining  as  to  the  suffi- 
ciency of  the  affidavit  of  merits,  the  object  for  which  it 
was  filed  must  be  taken  into  consideration.  Under  our 
statute  a  resident  of  any  county  is  entitled  as  a  matter  of 
right  to  be  sued  in  the  county  in  which  he,  or  some  of  his 
co-defendants,  reside,  but  for  the  purpose  of  preventing 
judgments  rendered  in  good  faith  from  being  open  to  col. 
lateral  attack  by  a  showing  subsequent  to  their  becoming 
final,  to  the  effect  that  none  of  the  defendants  were  resi- 
dents of  the  county  in  which  they  were  rendered,  the  leg- 
islature has  wisely  provided  that  notwithstanding  this 
absolute  right  on  the  part  of  a  defendant  to  be  sued  in 
the  county  of  his  residence,  this  right  shall  not  so  avail 
him  as  to  deprive  the  court  of  another  county  in  which  an 
action  has  been  brought  of  jurisdiction,  unless  he  appears 
and  raises  the  question  as  to  which  is  the  proper  county  as 
provided  by  statute.     It  will  be  seen  that  the  right  to  have 
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the  case  tried  in  the  county  of  his  i-esidence  is  an  absolute 
one,  subject  only  to  certain  exceptions.  It,  therefore,  be- 
comes the  duty  of  the  courts  to  see  that  these  rights  are 
preserved,  and  that  the  exceptions  are  not  so  construed  as 
to  destroy  such  rights  by  reason  of  any  technical  or  slight 
mistake  on  the  part  of  the  party  in  attempting  to  negative 
the  exception.  The  retention  of  jurisdiction  by  the  court 
other  than  that  of  the  county  of  the  residence  of  the  party 
is  in  a  certain  sense  a  wrongful  one,  even  without  any  mo- 
tion being  made  for  a  transfer  to  the  proper  county,  and 
has  only  been  sanctioned  by  the  legislature  by  reason  of 
the  necessities  of  the  case  as  above  suggested.  It  follows 
that  the  proceedings  by  which  the  right  to  transfer  is  made 
absolute,  and  this  exception  negatived,  should  be  construed 
with  the  utmost  liberality,  and  that  if  it  appears  therefrom 
that  there  is  an  intent  on  the  part  of  the  defendant  to  avail 
himself  of  the  privileges  of  the  statute  for  the  purpose  of 
negativing  the  exception  contained  therein  which  author- 
izes the  court  to  maintain  jurisdiction,  it  should  be  held 
sufficient,  even  thougli  there  has  been  only  a  substantial 
and  not  a  technical  compliance  with  the  provisions  of  the 
statute. 

We  are  aware  that  the  decisions  in  the  State  of  Califor- 
nia, and  perhaps  in  some  of  the  other  states,  seem  to  have 
been  based  upon  a  different  theory,  but  in  our  opinion 
these  courts  have  lost  sight  of  the  fact,  that  the  exception 
by  which  the  court  in  which  the  action  has  been  brought 
is  allowed  to  retain  jurisdiction  is  one  of  necessity,  and  was 
only  enacted  to  effect  the  absolute  right  of  transfer  to  the 
county  of  the  residence  so  far  as  was  necessary  to  protect 
the  validity  of  judgments  rendered  where  no  motion  for 
transfer  had  been  made.  Under  the  liberal  construction 
of  this  statute,  which  we  think  it  should  receive,  the  affida- 
vit of  merits  in  the  case  at  bar  was  sufficient.  It  is  true 
that  it  is  not  therein  stated  that  the  whole  case  had  been 
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made  known  to  counsel,  but  it  is  stated  that  the  facts  con* 
stituting  the  defense  had  been  fully  made  known,  and  since 
the  only  object,  in  this  proceeding,  of  such  aflSdavit,  is  to 
show  that  there  is  something  to  try  as  between  the  plaintiff 
and  defendants,  the  object  is  fully  met  even  by  this  de- 
fective statement.  It  is  made  sufficiently  to  appear  there- 
from that  the  defendants  desired  to  put  in  a  defense,  and 
have  it  tried  in  the  proper  county,  and  therefrom  it  can  be 
fairly  gathered  that  they  will  be  entitled  to  file  an  answer 
which  will  raise  issues  for  trial,  and  thus  the  object  for 
which  the  legislature  required  an  affidavit  of  merits  has 
been  fully  subserved. 

The  other  objection  is  untenable,  for  the  reason  that,  at 
the  time  this  demand  for  transfer  was  made,  there  had  been 
no  service  upon  the  other  defendant,  and  the  fact  that  he 
was  served  before  the  court  had  passed  upon  the  sufficiency 
of  such  demand  could  not  ftffect  the  rights  of  the  parties 
as  determined  upon  its  presentation. 

There  was  another  suggestion  made  by  the  respondents 
growing  out  of  the  fact  that  the  defendants  did  not  appear 
at  the  time  the  motion  for  the  transfer  came  on  to  be  heard, 
but  we  think  it  sufficiently  appears  from  the  record  that 
the  court  did  not  deny  the  application  on  that  account,  but 
determined  it  upon  its  merits.  But,  whatever  may  be  the 
fact  as  to  this,  the  rights  of  the  defendants  could  not  be 
determined  by  the  action  of  the  court  in  regard  thereto. 
So  soon  as  the  defendants  had  made  the  demand  for  the 
transfer,  as  provided  by  the  statute,  the  right  of  the  court 
to  further  proceed  in  the  matter  was  terminated,  and  the 
only  thing  left  for  it  to  do  was  to  transfer  the  cause  to  the 
proper  county  for  trial. 

It  is  further  suggested  that  it  does  not  appear  that  there 
was  any  defense  to  the  entire  cause  of  action,  but,  in  our 
opinion,  it  was  sufficient  if  it  appeared  that  thero  was  some- 
thing to  try  between  the  parties,  and  that  this  did  appear. 
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The  alternative  writ  will  be  made  perpetual,  and  the 
superior  court  of  Pierce  county  will  be  prohibited  from 
taking  any  other  proceeding  in  this  action  than  to  cause  it 
to  be  certified  to  the  county  of  King. 

Anders,  Stiles  and  Scott,  JJ.,  concur. 

Dunbar,  C.  J.  (dissentifig). — I  think  the  affidavit  of 
merits  filed  in  this  case  was  entirely  insufficient  under  all 
the  authorities.  Neither  do  I  think,  as  is  indicated  by  the 
majority  opinion,  that  a  defendant  has  any  natural  right  to 
have  the  case  tried,  or  the  action  brought,  in  the  county 
where  he  resides.  He  has  a  right  to  have  it  tried  there 
simply  because  the  law  gives  him  that  right,  when  he  com- 
plies with  certain  conditions  which  the  law  imposes,  and  he 
should  be  held  to  as  strict  a  compliance  with  those  condi- 
tions as  with  any  other  conditions  imposed  by  the  law. 
Not  having  complied  with  the  requirements,  the  writ  should, 
therefore,  be  denied. 


[No.  1061.    Decided  October  27. 18»4.] 

The  State  of  Washington,  on  the  relation  of  Port 
Blakely  Mill  Company  et  al. ,  v.  The  Superior  Court 
OF  Skagit  County  et  al. 

JA)QS  and   logging  —  F0RECL08UBE   OF   LIEN  —  CONSTRUCTION   OF 
COMPLAINT  —  CHANGE  OF  VENUE  — CONVENIENCE  OF  WITNESSES. 

Where  it  sufficiently  appears  from  the  allegations  of  a  complaint 
that  the  action  is  intended  as  one  for  the  foreclosure  of  loggers' 
liens,  although  some  of  the  allegations  give  it  the  character  of  an 
action  for  damages  for  the  eloignment  of  logs,  the  court  is  war- 
ranted in  denying  a  motion  for  a  change  of  venue  based  on  the 
ground  that  as  an  action  for  damages  it  has  not  been  brought  in  the 
proper  county,  if,  by  amendment,  the  complaint  could  be  made  ade- 
quate in  the  foreclosure  proceedings  without  changing  the  nature 
of  the  action. 

43  —  9  WASH. 
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A  motion  for  a  change  of  venue  on  the  ground  that  the  conreni- 
ence  of  witnesses  and  the  ends  of  justice  would  be  forwarded  by 
the  change  is  addressed  to  the  discretion  of  the  court,  and  where 
such  discretion  has  not  been  abused,  the  order  of  the  court  denying 
the  motion  will  not  be  disturbed. 

Original  Application  for  Prohihition. 

R.  S,  Jonea^  for  relator. 

Nickeus  cfe  Va/n  Home^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  a  petition  for  prohibition  against 
the  superior  court  of  Skagit  county  to  prohibit  said  court 
from  trying  the  cause  of  W,  C.  Rogers  et  al.  v.  Port  BlaJcdy 
Mill  Co.  et  al.  When  the  complaint  was  filed  a  demurrer 
was  tendered  to  it  on  several  grounds.  During  the  pend- 
ency of  the  demurrer  the  relators,  defendants  below,  moved 
the  court  for  a  change  of  venue,  on  the  grounds:  ( 1 )  That 
the  county  mentioned  in  the  complaint  is  not  the  proper 
county  for  the  trial  of  the  action;  (2)  that  the  convenience 
of  the  witnesses  and  the  ends  of  justice  will  be  forwarded 
by  the  change. 

The  first  ground  mentioned  in  the  motion  is  based  on  the 
contention  that  the  complaint  filed  in  this  case  is  a  com- 
plaint for  an  eloignment  of  logs,  instead  of  an  action  for  a 
foreclosure  of  the  logger's  lien.  It  is  conceded  that  if  this 
contention  be  correct  the  action  was  brought  in  the  wrong 
county,  and  the  motion  for  a  change  of  venue  should  have 
been  granted  by  the  court.  It  is  also  conceded  that  if  the 
action  was  an  action  of  foreclosure  it  was  brought  in  the 
proper  county,  being  the  county  in  which  the  lien  was  filed. 

The  plaintiffs  confessed  the  demurrer  and  asked  leave  to 
file  an  amended  complaint.  Whereupon  the  court  over- 
ruled the  motion  for  a  change  of  venue  and  granted  leave 
to  file  an  amended  complaint  as  asked  for.  So  that  the 
only  question  for  this  court  to  determine  is  whether  or  not 
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the  original  complaint  filod  was  really  a  complaint  for  an 
eloignment  or  for  the  foreclosure  of  the  lien. 

Whether  the  complaint  was  such  a  complaint  as  would 
be  good  against  a  demurrer  to  its  sufficiency  it  is  not  neces- 
sary for  us  to  determine,  for  if  it  stated  enough  of  the 
necessary  elements  of  a  foreclosure  suit  so  that  by  amend- 
ment it  could  be  made  a  complete  complaint  in  foreclosure 
without  changing  the  nature  of  the  action,  it  would  be  suf- 
ficient to  warrant  the  court  in  denying  the  motion  for  a 
change  of  venue  and  in  granting  the  request  of  the  plaint 
iffs  to  file  an  amended  complaint.  We  think  it  can  be 
gathered  from  the  original  complaint  filed  in  this  case  that 
it  was  the  intention  of  the  plaintiffs  to  bring  an  action  of 
foreclosure  of  a  logger^  s  lien. 

It  is  true  that  the  complaint  alleges  in  paragraph  8  that 
^^the  said  defendant,  the  Port  Blakely  Mill  Company,  has 
purchased  of  said  Skagit  Boom  Company  and  E.  S.  Alex- 
ander, receiver,  and  had  delivered  to  it,  about  600, 000  feet 
of  said  logs,  upon  which  the  said  plaintiff  had  duly  and 
legally  filed  his  lien  within  the  said  thirty  days. "  Were  it 
not  for  this  allegation  there  certainly  could  be  nothing  in  the 
contention  that  it  was  an  action  for  eloignment.  But  this,  it 
seems  to  us,  is  nothing  more  than  an  assertion  that  the 
Skagit  Boom  Company  had  some  interest  in  these  logs, 
and  was  made  a  party  for  the  purpose  of  having  that  in- 
terest, whatever  it  might  be,  adjudicated.  Such  averments 
of  interests  are  common  in  foreclosure  cases.  In  this  par- 
ticular case  the  interest  is  set  forth  specifically.  But  the 
allegations  of  the  complaint,  viz.,  that  eight  calendar 
months  have  not  elapsed  since  the  filing  of  said  lien;  that 
the  lien  was  duly  filed;  that  it  was  filed  within  thirty  days 
of  the  date  within  which  the  plaintiff  ceased  to  perform 
work  and  labor  upon  said  logs;  that  fifty  dollars  is  a  rea- 
sonable attorney's  fee  to  be  allowed  plaintiff's  attorney  for 
the  foreclosure  of  this  lien;  and  the  other  allegations  of 
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the  complaint  throughout,  conviDce  us  that  enough  could 
be  gathered  to  warrant  the  court  in  concluding  that  the 
action  was  an  action  of  foreclosure  instead  of  eloignment 

The  other  ground  urged  for  the  change  of  venue,  viz., 
that  the  convenience  of  witnesses  and  the  ends  of  justice 
would  be  forwarded  by  the  change,  was  an  appeal  to  the 
discretion  of  the  court,  and  as  there  is  nothing  in  the  recoid 
to  show  that  this  discretion  was  abused,  and  the  court  found 
against  the  defendants  on  that  proposition,  the  finding  will 
not  be  disturbed  here.  On  the  whole,  we  think  the  court 
was  justified  in  overruling  the  defendant's  motion  for  a 
change  of  venue,  and  in  granting  the  plaintiifs'  motion  to  be 
allowed  to  amend  the  complaint. 

The  writ  will,  therefore,  be  denied. 

Anders,  Stiles,  Scott  and  Hoyt,  JJ.,  concur. 


[  No.  1560.    Decided  October  27, 1894.] 

Verona  Munch,  Appellant^  v.  Robert  McLaren,  Re- 
spondent, 

VALIDITY  OP  JUDGMENT  —  COLLATERAL  ATTACK. 

Although  the  form  of  a  deficiency  judgment  in  foreclosure  pro- 
ceedings may  be  objectionable,  yet  where  it  clearly  appears  there- 
from that  it  was  the  intent  of  the  court  to  have  the  mortgaged 
property  first  sold,  and,  if  the  proceeds  were  not  sufficient  to  pay 
the  amount  due,  that  execution  over  should  be  had  for  the  re- 
mainder, a  collateral  attack  on  the  ground  of  want  of  form  will  not 
be  sustained. 

The  failure  to  serve  defendants  with  a  copy  of  the  complaint  in 
foreclosure  proceedings  does  not  render  the  decree  therein  void, 
but  at  most  it  is  only  erroneous,  and  cannot  be  attacked  on  that 
ground  in  a  collateral  proceeding. 
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Appeal  from  Superior  Courts  Spokane  County, 

f  

Feighan^  Wells  cfe  Herman^  and  J.  W.  Merritt^  for  appel- 
lant. 

Jones^  Belt  cfe  Quinn^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

HoYT,  J. — This  action  was  brought  to  have  the  lien 
created  by  the  ifiling  of  a  judgment  in  Adams  county  upon 
lands  owned  by  plaintiff  removed  and  canceled,  upon  two 
grounds;  one  that  the  judgment  was  entirely  void,  the 
other  that  that  portion  of  it  was  void  which  purported  to 
authorize  the  collection  of  any  deficiency  that  might  result 
after  the  sale  of  the  property  covered  by  the  mortgage 
against  which  the  foreclosure  proceedings  were  had. 

The  last  objection  has  not  been  argued  to  any  great  ex- 
tent, and  we  shall  content  ourselves  with  the  statement  in 
regard  thereto,  that,  though  the  form  of  the  decree  is  some- 
what objectionable,  there  is  nothing  to  show  that  anybody 
could  have  been  injured  thereby,  and  it  appears  clearly 
therefrom  that  it  was  the  intent  of  the  court  to  have  the 
mortgaged  property  first  sold,  and  if  the  proceeds  there- 
from were  not  suflScient  to  pay  the  amount  due,  that  exe- 
cution over  should  be  had  for  the  remainder.  This  being 
so,  a  collateral  attack  on  the  ground  of  the  want  of  form 
should  not  be  sustained. 

The  other  objection  is  founded  upon  the  alleged  fact  that 
it  does  not  appear  from  the  record  in  the  case  in  which  the 
decree  was  rendered  that  a  copy  of  the  complaint  was  ever 
served  upon  the  defendant,  and  that  for  that  reason  there 
was  no  authority  in  the  court  to  render  a  judgment  by  de- 
fault. It  may  well  l)e  questioned  whether  it  can  be  as- 
sumed for  the  purposes  of  this  action  that  there  was  no 
service  of  the  copy  of  the  complaint.  It  is  true  that  it  does 
not  aflSrmatively  appear  from  the  record  that  such  was  the 
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fact,  but  it  does  appear  therefrom  that  the  court  had  juris- 
diction of  the  parties  and  of  the  subject  matter,  at  least  for 
certain  purposes,  and  it  might  well  be  held  that  under 
these  circumstances  the  rightfulness  of  the  action  of  a 
court  of  general  jurisdiction  would  be  presumed  in  favor 
of  the  validity  of  the  judgment  when  attacked  collaterally. 

But  even  if  it  is  true  that  no  copy  of  the  complaint  was 
ever  served,  it  would  not  follow  that  the  judgment  would 
be  void.  The  contention  of  the  appellant  that  such  would 
be  the  fact  is  founded  largely  upon  what  was  said  by  this 
court  in  the  case  of  Spokane  FalU  v,  Oxvrry^,  2  Wash.  541 
(27  Pac.  477).  But  what  was  said  in  that  case  must  be 
construed  in  the  light  of  the  facts  before  the  court  at  the 
time  the  decision  was  rendered.  In  that  case  the  judg- 
ment was  attacked  directly  by  a  proceeding  authorized  by 
the  statute,  and  it  was  the  duty  of  the  court  to  have  set  it 
aside  if  there  had  been  any  irregularity  in  the  proceeding 
leading  up  to  its  entry.  And  under  this  state  of  facts, 
when  this  court  said  that  the  service  of  a  copy  of  the  com- 
plaint was  a  prerequisite  to  the  entry  of  a. judgment  by 
default,  it  in  effect  only  held  that  to  enter  judgment  with- 
out such  service  was  an  irregularity  which  should  reverse 
the  judgment  on  appeal  or  set  it  aside,  when  directly 
attacked,  in  a  proper  proceeding.  It  cannot  be  gathered 
therefrom  that  this  court  intended  to  hold  that  a  judgment 
rendered  without  such  service  would  be  void;  on  the  con- 
trary, we  think  it  clearly  appears  from  that  case,  taken  as 
a  whole,  that  it  was  only  decided  therein  that  the  court 
committed  an  error  in  entering  the  judgment  without  ser- 
vice of  a  copy  of  the  complaint  having  been  made  and 
proved. 

In  addition  to  her  reliance  upon  this  case  the  appellant 
has  cited  a  large  number  of  other  cases,  and  from  them  has 
sought  to  establish  the  proposition  that  the  judgment  of  a 
court  of  general  jurisdiction  rendered  upon  default  will  be 
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void,  unless  from  the  record  it  aflSrinatively  appears  that 
all  the  steps  required  by  the  statute  to  authorize  a  default 
judgment  have  been  taken.  But  in  our  opinion  the  cases 
cited  do  not  warrant  the  conclusion  drawn  therefrom.  By 
the  filing  of  the  complaint  the  court  obtains  jurisdiction  of 
the  subject  matter,  and  by  the  service  of  the  summons,  of 
the  person  of  the  defendant;  and  every  fact  not  negatived 
by  the  record  will  be  presumed  in  aid  of  the  judgment,  and 
it  will  only  be  held  void  when  it  affirmatively  appears  from 
the  record  that  the  court  had  no  jurisdiction  to  render  it.  If 
the  service  of  a  copy  of  the  complaint  had  been  a  part  of  the 
process  necessary  to  bring  the  defendant  into  court,  there 
might  be  some  foundation  for  the  contention  of  appel- 
lant; but,  under  the  statute  in  force  at  the  time  the  action 
in  which  the  judgment  in  question  was  rendered  was  com- 
menced, the  service  of  the  summons  alone  was  all  that  was 
required  to  give  the  court  jurisdiction  of  the  person  of  the 
defendant;  and  all  other  steps  required  had  no  force  so  far 
as  the  question  of  jurisdiction  of  the  person  and  of  the 
subject  matter  was  concerned.  If  required,  it  was  error 
on  the  part  of  the  court  to  proceed  without  them,  for  which 
the  judgment  would  be  reversed  upon  appeal,  or  set  aside 
in  a  proper  proceeding  for  that  purpose. 

The  judgment  and  decree  sought  to  be  attacked  in  this 
proceeding  was,  at  the  time  of  its  entry,  at  most  only  er- 
roneous and  not  void.  This  being  so,  it  could  not  be  at- 
tacked in  a  proceeding  like  the  one  at  bar.  The  judgment 
of  the  superior  court  will  be  affirmed. 

Dunbar,  C.  J.,  and  Stiles,  Scott  and  Anders,  JJ., 
concur. 


680  STATE  v.  HOEPPNER. 

Opinion  of  the  Court — Stiles,  J.  [9  Wash. 


[No.  1440.    Decided  October  29,  IdM.] 

The  State  of  Washington,  AppdUmt^  v.  Albebt 

HoEPPNER,  Respondent 

INTOXICATING  LIQUORS —SALE  WITHOUT  LICENSE  —  PB08ECUTI0N. 

Sec.  133,  Penal  Code,  authorizing  prosecutions  by  the  state  against 
those  guilty  of  selling  intoxicating  liquors  is  not  impliedly  repealed 
as  to  municipal  corporations  by  the  act  of  1890,  giving  to  cities  of 
the  third  class  the  power  to  license  and  regulate  the  sale  of  intoxi- 
cating liquors  and  to  provide  for  the  collection  of  the  license  tax 
thereon  by  suit  or  otherwise. 

Appeal  from  Superior  Cowrt^  Whitvvan  County. 

J.  N.  Pichrdl^  Prosecuting  Attorney  {Trimble  c&  PaUi- 
8on^  and  ChadnoicJc^  Fvllerton  cfe  Wyman^  of  counsel),  for 
The  State. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — The  state  appeals  from  a  judgment  of  the 
superior  court  sustaining  a  demurrer  to  an  information 
charging  respondent  with  selling  intoxicating  liquors  within 
the  city  of  Colfax,  a  city  of  the  third  class,  without  first 
obtaining  a  license  from  the  proper  authorities  thei*efor. 
Respondent  does  not  appear,  but  it  seems  from  the  brief 
of  the  state  that  the  ground  of  the  court's  action  was,  that 
by  the  general  municipal  incorporation  act  of  1890  (Laws 
1889-90,  p.  131),  the  authority  of  the  state  to  prosecute 
violations  of  Penal  Code,  §  133,  was  impliedly  repealed. 
The  section  last  referred  to  was  part  of  an  act  passed  in 
1888,  entitled  "An  act  to  regulate,  restrain,  license  or  pro- 
hibit the  sale  of  intoxicating  liquors."  Laws  1888,  p.  124. 
By  that  act  the  mayor,  council,  or  other  governing  body 
of  each  incorporated  city  within  the  territory  was  given  the 
power  to  regulate,  restrain,  license  or  prohibit  the  sale  of 
intoxicating  liquors  within  the  limits  of  such  city,  and  upon 


STATE  V.  HOEPPNER.  681 

Oct.  1894.]  Opinion  of  the  Court— Stiles,  J. 

those  officials  was  imposed  the  duty  of  providing  for  the 
issuing  of  licenses,  unless  the  plan  of  prohibition  was  de- 
cided upon.  Under  that  law  the  state,  however,  reserved 
to  itself  the  right  to  punish  persons  selling  intoxicating 
liquors  without  obtaining  a  license,  and  such  remains  the 
law  unless  the  general  incorporation  law  has  changed  it. 
The  claim  that  the  same  has  been  so  changed  must  be  based 
entirely  upon  subd.  10  of  Gen.  Stat,  §  636,  which  concedes 
to  cities  of  the  third  class  the  following  powers: 

'  *  To  license,  for  the  purposes  of  regulation  and  revenue, 
all  and  every  kind  of  business,  including  the  sale  of  intox- 
icating liquors  authorized  by  law,  and  transacted  or  carried 
on  in  such  city,  and  all  shows,  exhibitions  and  lawful  games 
carried  on  therein;  to  fix  the  rates  of  license  tax  upon  the 
same,  and  to  provide  for  the  collection  of  the  same,  by  suit 
or  otherwise. ' ' 

Subd.  20  of  the  same  section  empowers  these  cities  to 
make  all  such  ordinances  as  may  be  deemed  expedient  to 
carry  out  the  provisions  of  the  act,  and  to  exact  and  en- 
force within  the  limits  of  such  city  all  other  local,  police, 
sanitary  and  other  regulations  as  do  not  conflict  with  gen- 
eral laws.  It  may  be  that  these  provisions  authorize  such 
municipal  corporations  to  impose  fines  and  penalties  for 
the  violation  of  any  ordinances  they  may  adopt  pertaining 
to  the  licensing  or  regulation  of  the  sale  of  intoxicating 
liquors.  But  it  will  be  observed  that  subd.  1 6  of  the  same 
section  limits  the  penalty  for  the  breach  of  any  such  ordi- 
nance to  a  fine  of  three  hundred  dollars,  or  imprisonment 
not  to  exceed  three  months,  whereas  the  Penal  Code  pre- 
scribes a  fine  of  not  exceeding  a  thousand  dollars,  or  im- 
prisonment not  exceeding  six  months,  or  both,  for  each 
offense.  The  rule  will  not  be  questioned  that  the  laws  of 
the  state  operate  within  the  limits  of  municipal  corpora- 
tions, and  upon  the  inhabitants  thereof,  the  same  as  else- 
where, unless   it   is   otherwise   clearly   provided   by   the 
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statute;  and  that  it  is  the  intention  of  the  statute  that  the 
general  law  shall  not  extend  to  inhabitants  of  municipal 
corporations,  or  that  those  corporations  shall  have  the 
power  by  ordinance  to  supersede  the  statute  law,  will  not 
be  inferred  from  mere  grants  of  power  general  in  their 
character,  nor  will  such  authority  be  held  to  exist  as  an 
implied  or  incidental  right.     1  Dillon,  Mun.  Corp.,  §367. 

At  most,  all  that  we  perceive  in  the  provisions  of  Gren. 
Stat.,  §636,  is  an  enumeration,  with  other  powers,  of  a 
power  already  existing  by  virtue  of  the  general  law  of  the 
state,  and  we  discern  no  good  reason  why  the  authority  of 
the  state  to  punish  infractions  of  Penal  Code,  §  133,  should 
be  thus  cut  off  by  a  mere  implication.  It  is  an  offense  to  sell 
intoxicating  liquors  without  a  license,  whether  in  town  or 
country,  and  the  state  has  not  yielded  its  right  to  prose- 
cute that  offense  by  the  indefinite  terms  of  the  municipal 
incorporation  act  of  1890. 

Judgment  is  reversed,  and  the  cause  remanded,  with  in- 
structions to  the  court  .to  overrule  the  demurrer  an<l  pro- 
ceed with  the  case. 

Dunbar,  C.  J.,  and  Hoyt,  Scott  and  Andebs,  JJ., 
concur. 
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^  ''2;  [  No.  1469.    Decided  November  2, 18M.] 

Patrick  McEneaney,  Respondent^  v.  G.  P.  Dart  et  al.^ 

Appellants. 

CERTIOKARI  to  justice  —  JUDGMENT  ON  MERITS  IN  SUPERIOR 

COURT. 

Under  §§1625,  1628,  Code  Proc,  the  superior  court  may,  upon 
the  trial  of  certiorari  proceeding  from  a  justice's  court,  either 
provide  for  a  trial  upon  the  merits  in  the  superior  court  or  remand 
the  cause  for  such  purpose  to  the  justice's  court;  but  where  the 
judgment  rendered  by  the  justice  has  been  vacated  by  him  the  su- 
perior court  cannot,  upon  certiorari,  set  aside  the  order  vacating 
the  judgment  and  affirm  the  judgment  originally  rendered  by  the 
justice,  so  as  to  cut  off  the  other  party  from  a  trial  upon  the  merits. 
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Appeal  from,  Superior  Courts  Spokane  County, 
A.  H.  Kenyon^  and  H,  J.  Brovm^  for  appellants. 

The  opinion  of  the  court  was  delivered  by 

Scott,  J.  —  Appellants  brought  suit  against  the  respond- 
ent in  a  justice's  court  of  Spokane  county,  and  obtained 
a  judgment  against  him  in  the  sum  of  $42  and  costs.  Sub- 
sequent to  the  rendition  of  the  judgment,  the  justice  under- 
took to  set  the  same  aside  on  the  ground  that  it  had  been 
prematurely  rendered,  and  entered  an  order  upon  his 
docket  to  that  effect,  whereupon  appellants  removed  said 
matter  by  certiorari  to  the  superior  court  of  said  county. 

Pending  the  certiorari  the  respondent  took  a  general  ap- 
peal from  said  judgment  to  said  superior  court.  Upon 
the  hearing  in  the  superior  court  of  the  certiorari  cause, 
judgment  was  rendered  for  appellants,  setting  aside  the 
order  entered  by  the  justice  to  vacate  the  judgment  ren- 
dered by  him  as  aforesaid,  and  for  costs,  and  instead  of 
remanding  the  cause  to  the  justice's  court,  or  retaining  the 
same  in  the  superior  court  for  trial  on  the  merits  of  said 
action,  said  court  also  in  said  judgment  affirmed  the  judg- 
ment previously  rendered  by  the  justice  in  favor  of  appel- 
lants. Application  was  made  by  the  respondent  to  said 
superior  court  to  vacate  that  part  of  said  judgment  which 
affirmed  the  judgment  previously  rendered  by  the  justice, 
which  motion  was  denied,  and  an  execution  was  issued  in 
favor  of  appellants  for  $42,  the  amount  of  said  judgment, 
with  costs  of  both  courts,  whereupon  the  respondent 
brought  this  action  to  enjoin  such  execution.  Issue  was 
joined  and  a  trial  had,  and  the  court  found  that  the  execu- 
tion  so  issued  was  void,  and  that  no  judgment  was  entered 
in  said  superior  court  upon  which  such  an  execution  could 
issue,  and  it  was  ordered  that  the  same  be  perpetually  en- 
joined,  and  that  appellants  be  restrained  from  issuing  any 
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execution  upon  said  judgment  excepting  for  the  costs  ad- 
judged in  their  favor  in  said  certiorari  proceeding,  and 
from  said  judgment  this  appeal  was  prosecuted.  There  is 
no  brief  or  appearance  upon  the  part  of  the  respondent 

The  practice  relating  to  certiorari  proceedings  from  jus- 
tices' courts  is  not  well  settled.  Section  1626,  Code  Proc., 
seems  to  contemplate  that  the  entire  cause  is  transferred  to 
the  superior  court  by  a  writ  of  certiorari,  as  it  requires  the 
justice  to  send,  in  addition  to  a  special  i-etum,  all  the  papers 
in  the  action,  and  this  would  indicate  that  the  entire  cause 
was  transferred  in  this  case,  and  not  merely  the  order  va- 
cating the  judgment.  If  this  were  so,  the  respondent's  ap- 
peal from  the  justice's  court  was  irregularly  taken.  But 
we  are  of  the  opinion  that  he  should  not  be  deprived  of  his 
right  to  appeal  therefrom,  and  to  obtain  a  trial  upon  the 
merits  in  consequence  of  said  certiorari  proceeding,  and 
that  he  would  have  the  time  allowed  to  appeal  after  the 
cause  was  remanded  to  the  justice. 

Furthermore,  as  §  1628  gives  to  the  superior  court  in 
such  matters  a  very  wide  latitude  with  regard  to  the  judg- 
ment which  may  be  rendered,  authorizing  such  court  to 
render  judgment  as  the  right  of  the  matter  may  appear, 
we  have  no  doubt  that  upon  a  proper  application  said  court 
could  have  provided  in  the  judgment  rendered  upon  the 
certiorari  for  a  trial  in  the  superior  court  upon  the  merits. 

Furthermore,  we  are  of  the  opinion  that  ordinarily  at 
least  a  party  must  prosecute  his  remedy  in  such  certiorari 
proceedings  in  case  of  an  erroneous  entry  of  judgment 
therein  against  him. 

Application  was  made  to  said  court  to  vacate  the  same, 
as  aforesaid,  which  was  denied.  No  appeal  could  have  been 
taken  therefrom  in  this  instance  in  consequence  of  the 
amount  of  the  recovery  teing  below  the  sum  of  ?200. 
The  statute,  §§  1429  and  1448  of  the  Code,  practically 
gives  the  same  latitude  with  i*eference  to  judgments  on  ap- 
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peals  to  this  court  as  is  given  to  the  superior  court  in  cer- 
tiorari proceedings,  and  if,  as  is  alleged,  a  judgment  has 
been  rendered  against  the  respondent  upon  the  merits  with- 
out his  having  had  a  day  in  court,  or  opportunity  to  de- 
fend the  same,  we  are  not  disposed  to  enter  a  judgment 
here  affirming  such  proceeding,  and  such  would  be  the 
effect  of  a  judgment  of  reversal  in  this  cause,  nor  do  we 
feel  that  we  are  called  upon  to  do  so  upon  the  law.  The 
judgment  rendered  by  the  superior  court  in  the  certiorari 
matter  was  so  clearly  irregular,  at  least  in  purporting  to 
affirm  the  judgment  upon  the  merits  as  originally  rendered 
by  the  justice,  that  it  is  difficult  to  understand  why  the 
same  was  not  immediately  set  aside  when  it  was  called  to 
the  attention  of  said  court.  The  present  cause,  although 
commenced  as  an  independent  proceeding,  was  begun  in 
that  same  court,  and  addressed  to  that  same  judgment  ren- 
dered by  that  court,  and  the  proceedings  therein  were  heard 
and  determined  by  said  court,  although  by  different  judges 
than  the  one  who  heard  the  certiorari.  Under  the  circum- 
stances, we  are  justified  in  looking  to  the  substance  rather 
than  to  the  form  of  the  proceeding,  and  we  shall  regard 
this  cause  as  practically  a  proceeding  in  the  original  cause, 
whereby  said  judgment  upon  the  certiorari  was  in  effect 
vacated  as  stated,  and  as  it  appears  that  said  court  has 
treated  said  cause  as  pending  for  a  trial  upon  the  merits 
upon  the  appeal  taken  by  the  respondent  from  the  justice's 
court,  we  shall  affirm  the  judgment  herein  and  i*emand  the 
cause  for  disposition  accordingly. 

DuNBAB,  C.  J.,  and  Hoyt,  Stiles  and  Anders,  JJ., 
concur. 
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[ No.  IIM.    Decided  November  6, 1894.] 

Cosh-Murray  Company,  Respondent^w ,  George  B.  Adair, 
Defendant^  Gordon  Hardware  Company,  Appellant. 

SALE  — action  POK  PRICE  —  EVIDENCE  —  NON-SUIT. 

In  an  action  to  recover  the  value  of  goods  alleged  to  have  been 
sold  defendants,  and  at  their  request  delivered  to  a  third  person, 
evidence  showing  an  arrangement  between  defendants  and  such 
third  person,  whereby  defendants  were  to  "look  after"  his  busi- 
ness, receiving  the  proceeds  thereof  and  disbursing  same,  with  the 
right  to  apply  any  surplus  to  the  payment  of  such  third  person*s  in- 
debtedness to  defendants,  is  incompetent  and  immaterial. 

In  an  action  against  a  corporation  and  its  general  manager 
jointly  to  recover  the  value  of  goods  sold  defendants,  and  delivered 
at  their  request  to  a  third  person,  the  corporation  is  entitled  to  a 
non-suit  when  the  evidence  fails  to  show  its  connection  with  the 
transactions  sued  upon,  and  there  is  no  showing  that  the  general 
manager  was  authorized  to  act  in  the  matter,  which  was  extrinsic 
to  the  general  business  of  the  corporation,  and  the  accounts  had  in 
fact  been  charged  on  the  books  to  such  third  person,  and  not  to  the 
corporation. 

Appeal  Jrom  Superior  Courts  King  County, 

Turner  dh  McCutcheon^  for  appellant. 
Allen  i&  Powell^  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Anders,  J. — This  action  was  instituted  by  the  plaintiff, 
as  assignee  of  the  claims  of  James  Cosh  &  Co.,  Risdon- 
Cahn  Co.,  Riley  &  Galbraith  and  Webb  &  Co.,  against 
George  B.  Adair  and  Gordon  Hardware  Co.,  to  recover  the 
value  of  goods  alleged  to  have  been  sold  to  the  defendants, 
and  at  their  request  delivered  to  one  J.  W.  Perkins. 

The  complaint  alleges  that  the  goods  were  sold  by  the 
several  assignors  to  the  defendants,  and  at  their  request 
were  delivered  to  Perkins,  states  their  value,  and  the 
amount  due  therefor^  and  that  the  respective  claims  were, 
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for  a  valuable  consideration,  assigned  and  transferred  in 
writing  to  the  plaintiff.  The  answer  denies  that  the  goods 
mentioned  in  the  complaint  were  sold  to  defendants,  or 
either  of  them,  or  were  delivered  to  said  Perkins  at  their 
request,  and  avers  that  the  defendants  did  not  at  any  time, 
jointly  or  severally,  promise  or  agree,  in  writing  or  other- 
wise, to  pay  the  price,  or  any  part  thereof,  of  any  goods 
sold  or  delivered  by  either  or  any  of  said  assignors  to  said 
Perkins,  nor  did  they,  jointly  or  severally,  or  otherwise, 
at  any  time  promise  or  agree  to  answer  for  any  debt  or 
default  of  the  said  Perkins,  to  either  or  any  of  said  alleged 
assignors,  upon  any  of  the  said  several  accounts  set  forth  in 
said  complaint,  or  upon  any  other  account,  claim  or  de- 
mand whatever. 

The  cause  was  tried  by  a  jury,  and  there  was  a  verdict 
and  judgment  for  plaintiff  against  the  Gordon  Hardware 
Company  alone  upon  all  the  causes  of  action  set  forth  in 
the  complaint,  except  the  account  assigned  by  Risdon-Cahn 
Company. 

At  the  close  of  the  evidence  on  the  part  of  the  plaintiff 
the  defendants  moved  for  a  judgment  of  non-suit,  on  the 
gi*ound  that  the  evidence  was  insufScient  to  support  a  ver- 
dict for  plaintiff.  The  motion  was  denied,  and  the  defend- 
ants excepted,  and  this  ruling  of  the  court  is  one  of  the 
principal  errors  alleged  by  the  appellant. 

The  Gordon  Hardware  Company  is  a  corporation,  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of  this 
state,  and  the  defendant  Adair  was,  at  the  time  the  goods 
in  controversy  were  sold,  and  for  some  years  prior  thereto, 
its  general  manager.  J.  W.  Perkins  was  engaged  in  the 
business  of  logging  in  Kitsap  and  King  counties,  from 
about  the  year  1885  until  some  time  in  the  summer  or  fall 
of  the  year  1892.  Some  time  prior  to  the  year  1889  he 
became  indebted  for  supplies  for  his  logging  camp  to  Jones 
&  Hubbell,  Chilberg  &  Son  and  the   Goi-don  Hardware 


688  COSH-MURRAY  CO.  v.  ADAIR. 

Opinion  of  the  Court — Anders,  J.  [9  Wash. 

Company.  It  appears  that  he  had  no  means  of  paying 
these  debts  except  out  of  his  logging  business.  The  three 
parties  above  mentioned,  in  order  that  they  might,  if  pos- 
sible, insure  the  payment  of  their  claims,  made  an  agree- 
ment between  themselves  and  Perkins  that  thev  would  take 
the  business  of  the  latter  in  hand  and  assume,  in  a  measure, 
its  management  and  supervision;  that  they  should  receive 
the  proceeds  of  his  logs  and  disburse  the  same,  and  if  there 
should  be  any  surplus  after  paying  the  necessary  running 
expenses  they  should  divide  it  in  proportion  to  their  re- 
spective claims.  In  this  arrangement  the  Gordon  Hard- 
ware Company  was  represented  by  the  defendant  Adair, 
and  it  was  agreed  that  he  should  look  after  the  interests  of 
the  business  for  all  parties  concerned.  The  testimony 
showing  this  agreement,  and  how  it  was  carried  out,  was 
admitted  over  the  objection  of  the  defendants,  who  insisted 
that  the  same  was  irrelevant  and  immaterial  to  the  issues 
in  this  case.  The  respondent  argues  that  the  testimony 
was  properly  admitted,  for  the  reason  that  it  showed  the 
relation  then  existing  between  the  defendants  and  Perkins, 
and  that  it  was  further  shown  that  the  same  relation  existed 
until  Perkins  discontinued  the  logging  business  in  the 
summer  of  1892.  But  what  was  that  relation?  Obviously 
it  was  simply  that  of  agent  and  principal.  Neither  the 
defendants  nor  Jones  &  Hubbell  nor  Chilberg  &  Son  under- 
took to  carry  on  a  logging  business  on  their  own  account. 
Their  purpose  was  to  '*look  after"  and  ''watch  closer" 
the  business  of  Perkins,  and  their  compensation  for  so 
doing,  if  any,  was  to  be  a  pro  rata  share  of  the  profits. 
And  it  is  impossible  to  see  how  such  an  agreement  in  any 
way  tended  to  prove  that  the  defendants,  or  either  of  them, 
bought  the  goods  in  question  from  plaintiflTs  assignors. 
We  think  the  objection  should  have  been  sustained,  even  if  it 
had  been  conceded  or  shown  that  the  relations  between  the 
defendant  company  and  plaintiff's  assignors  were  similar 
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to  those  shown  to  have  existed  between  said  defendant  and 
Jones  &  Hubbell  and  Chilberg  &  Son  several  years  prior 
to  the  time  when  the  transactions  occurred  out  of  which 
this  controversy  arose. 

Without  further  digression,  we  will  now  proceed  to  the 
consideration  of  the  ruling  of  the  trial  court  upon  the  mo- 
tion for  a  non-suit  It  is  insisted  by  the  appellant  that,  at 
the  time  the  motion  was  interposed,  the  plaintiff  had  failed 
to  prove  that  the  appellant  had,  in  any  manner,  been  con- 
nected with  the  transactions  sued  upon;  and  if  that  be  true, 
the  judgment  must  be  reversed,  even  if  the  other  objections 
raised  by  appellant  are  entirely  untenable. 

After  having  carefully  read  and  considered  all  of  plaint- 
iff's evidence,  we  are  constrained  to  conclude  that  the  con- 
tention of  the  appellant  is  not  without  merit  The  testimony 
adduced  by  the  plaintiff  is  somewhat  voluminous,  and  it  is, 
therefore,  impracticable  to  set  it  all  forth  in  this  opinion. 
But,  taken  as  a  whole,  we  think  it  fails  to  '^  prove  a  suffi- 
cient cause  for  the  jury." 

In  the  first  place,  it  must  be  borne  in  mind  that  the  action 
was  brought  against  Adair  and  the  hardware  company 
jointly;  and  this  would  seem  to  indicate  that  the  plaintiff 
did  not  consider  the  company  alone  liable.  In  the  sec- 
ond place,  neither  of  the  accounts  sued  on  were  charged  in 
the  original  books  of  entry  against  either  the  Gordon  Hard- 
ware Company  or  Adair,  although  the^  was  some  testi- 
mony tending  to  show  that  the  name  of  the  company 
appeared  on  the  ledger  of  Riley  &  Galbraith  in  connection 
with  that  of  J.  W.  Perkins.  All  of  the  other  accounts 
were  charged  on  the  books  to  Perkins.  Of  course  the 
charges  on  the  books  were  not  conclusive  as  to  the  plaintiff, 
and  did  not  preclude  proof  that  credit  was  really  given  to 
Adair,  or  to  the  appellant,  but  it  was  a  circumstance  re- 
quiring explanation,  and  which  the  plaintiff  undertook  to 
explain,  especially  as  to  the  Cosh  &  Co.  account,  by  show- 
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ing  that  it  resulted  from  the  particular  method  of  book- 
keeping adopted  by  that  firm.  The  explanation,  however, 
when  taken  in  connection  with  the  further  facts  that  all 
of  these  accounts  were  made  out  as  charges  against  Per- 
kins, and  were  from  time  to  time  presented  to  Adair  at  his 
place  of  business,  and  that  payments  were  made  thereon 
by  him  and  receipts  given  for  the  same  acknowledging 
payments  by  Perkins,  is  far  from  satisfactory. 

It  further  appears  from  the  evidence  that  all  of  the  goods 
in  question  were  ordered  by  Perkins  himself,  either  per- 
sonally or  by  mail.  It  likewise  appears,  in  fact  it  is  not 
disputed,  that  at  the  times  the  goods  were  ordered  by  Per- 
kins, Adair  was  assisting  him  in  '^ running  his  business,*' 
and  especially  in  collecting  his  money  and  paying  his  bills. 
And  we  think  the  evidence  sufficiently  shows  that  the  re- 
lations then  existing  between  Adair  and  Perkins  were 
understood  by  all  of  the  sellers  of  the  goods.  This  ac- 
counts for  the  fact  that  the  several  bills  were  presented  to 
him  for  payment. 

It  is  true  there  is  testimony  on  the  part  of  the  plaintiff 
tending  to  show  that  Mr.  Adair  told  some  of  these  parties 
to  ship  the  goods  and  he  would  pay  for  them  out  of  the 
proceeds  of  Perkins'  logs;  that  all  they  had  to  do  was  to 
bring  the  bills  to  him  at  his  office  at  the  Gordon  Hardware 
Company  and  they  would  be  paid.  But  it  must  be  re- 
membered that  th^  Gordon  Hardware  Company  was,  and 
is,  a  corporation.  There  is  no  evidence  that  it  ever  author- 
ized, or  intended  to  authorize,  Mr.  Adair,  or  any  other 
person,  to  purchase  or  pay  for  any  goods  whatever  to  be 
delivered  to  Mi.  Perkins. 

It  is  proper  to  state,  however,  that  one  of  the  witnesses 
for  the  plaintiff  testified,  in  substance,  that  goods  were 
shipped  to  Mr.  Perkins  by  the  express  permission  of  the 
Gordon  Hardware  Company;  but  his  testimony  as  a  whole 
shows  plainly  that  the  ^'permission''  spoken  of  was  the 
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permission  of  Mr.  Adair.  The  mere  fact  that  Mr.  Adair 
was  the  manager  of  the  business  of  the  hardware  com- 
pany by  no  means  proves  that  his  declarations  or  promises 
in  regard  to  matters  extrinsic  to  the  legitimate  business  of 
the  corporation  are  binding  upon  it,  without  some  showing 
of  antecedent  authorization  or  subsequent  ratification. 

In  our  opinion  the  evidence  on  behalf  of  the  plaintiff 
utterly  failed  to  prove  a  cause  of  action  against  the  appel- 
lant. It  therefore  becomes  unnecessary  to  consider  other 
objections  raised  and  discussed  in  the  brief  of  the  appellant. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
directions  to  enter  judgment  of  non-suit  on  defendants' 
motion. 

HoYT,  Scott  and  Stiles,  J  J. ,  concur. 

Dunbar,  C.  J.  {dissenting). — I  dissent.  I  think  there 
was  sufficient  testimony,  if  undisputed,  to  sustain  the  ver- 
dict. 


[No.  1489.    D«cided  November  6, 1894.] 

The  State  of  Washington,  Respondent^  v.  William 

Largent,  Appellant. 

ASSACLT  with  intent  to  murder  —  VERDICT  FOR  ASSAULT  WITH 
INTENT  TO  DO  BODILY  HARM— RES  JUDICATA. 

Under  an  information  charging  the  accused  with  an  assault  with 
an  intent  to  commit  murder,  a  verdict  finding  him  guilty  of  assault 
with  a  deadly  weapon  with  intent  to  do  bodily  harm  is  erroneous. 

Where  a  motion  for  a  new  trial,  in  which  over  fifty  distinct  as- 
signments of  error  are  alleged,  is  granted  without  specifying  the 
particular  ground  therefor,  the  ruling  of  the  court  cannot  be  urged 
as  res  judicata  upon  any  of  the  grounds  assigned. 

Appeal  from  Superior  Courts  Whitrrum  Covnty. 
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James  W.  Heid,  for  appellant. 

J.  If.  Pickrdl^  Prosecuting  Attorney  {Chadwick  & 
Ftdlei'ton^  and  C.  M,  Wyman^  of  counsel),  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Dunbar,  C.  J. — This  is  a  criminal  action,  tried  in  the 
month  of  March,  1892,  in  the  superior  court  of  Whitman 
county.  The  charging  part  of  the  indictment  was  as  fol- 
lows: 

''Said  William  Largent,  A.  D.  Thiriot  and  T.  R.  Man- 
ning, in  the  county  of  Whitman,  in  the  State  of  Washington, 
on  the  20th  day  of  May,  1891,  in  and  upon  the  person  of 
one  George  Comegys,  then  and  there  being,  did  unla\¥fully, 
feloniously,  purposely,  and  of  their  deliberate  and  premed- 
itated malice,  make  an  assault  with  an  intent  unlawfully, 
feloniously  and  purposely,  and  of  their  deliberate  and  pre- 
meditated malice,  him,  the  said  George  Comegys,  then  and 
there  to  kill  and  murder  by  then  and  there  unlawfully, 
feloniously  and  purposely,  and  of  their  deliberate  and  pre- 
meditated malice,  shooting  at,  upon  and  against  him,  the 
said  George  Comegys,  with  revolving  pistols,  then  and 
there  loaded  with  gunpowder  and  leaden  balls,  which  said 
revolving  pistols  they,  the  said  William  Largent,  A.  D. 
Thiriot  and  T.  R.  Manning,  then  and  thei^  held  in  their 
hands." 

Upon  trial  the  jury  rendered  a  verdict  of  guilty  of  an 
assault  with  a  deadly  weapon,  and  a  judgment  of  one  yearns 
sentence  in  the  penitentiary  was  pronounced.  A  motion 
was  made  for  a  new  trial,  which  was  overruled,  and  de- 
fendant appealed  to  this  court. 

This  case  falls  squarely  within  the  rule  laid  down  by 
this  court  in  State  v.  AcJclea^  8  Wash.  462,  where  it  was 
held  that  under  an  information  charging  the  accused  with 
an  assault  with  an  intent  to  commit  munler,  a  verdict  find- 
ing him  guilty  of  assault  with  a  deadly  weapon  with  intent 
to  do  bodily  harm  is  erroneous,  as  such  verdict  convicts 
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him  of  an  offense  other  than  the  one  alleged  in  the  infor- 
mation. 

In  consideration  of  the  probabilities  of  a  new  trial,  it  is 
probably  necessary  to  pass  upon  the  contention  of  the  ap- 
pellant that  the  order  made  by  Judge  Blake  on  July  3, 
1891,  was  res  adjvdicata.  Investigation  of  the  record 
will  not  bear  out  appellant's  contention,  as  the  motion  was 
made  upon  different  grounds,  and  it  does  not  appear  upon 
what  particular  ground  the  motion  was  granted,  as  there 
were  over  fifty  distinct  assignments  of  error  alleged,  the 
fortieth  of  which  was  that  the  information  did  not  state 
facts  sufiScient  to  constitute  a  crime.  The  ruling  of  the 
court  simply  was  that  **the  court  hereby  orders  the  mo- 
tion of  defendants  herein  for  a  new  trial  and  to  set  aside 
the  verdict  of  the  jury  rendered  herein  sustained,  and  it  is 
hereby  sustained.'' 

This  calls  to  our  notice  the  fact  that  sixty  errors  are  as- 
signed in  this  case,  and  it  seems  to  us  that  the  number  is 
sufficient  in  a  cause  of  this  kind  to  justify  this  court  in  re- 
fusing to  enter  into  their  discussion.  Those  of  them 
which  have  any  merit  the  court  will  probably  not  be  called 
to  pass  upon  in  a  new  trial,  so  that  we  will  content  our- 
selves with  simply  reversing  the  case. 

The  judgment  will,  therefore,  be  reversed,  and  the  cause 
remanded  with  instructions  to  grant  a  new  trial. 

Scott,  Hoyt  and  Stiles,  J  J. ,  concur. 
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[No.  1389.    Decided  October  12,  ISM.] 

The  State  of  Washington,  on  the  relation  of  A.  M.  Cannon,  Trus- 
tee, Bespondent,  v.  F.  K.  Pugh,  Sheriff,  Appellani. 

Appeal  from  Superior  Court,  Spokane  County. 

Fenton  &  Henley,  for  appellant. 

Turner,  Graves  &  McKinstry,  for  respondent. 

Per  Curiam. — The  question  Involved  in  this  case  is  this:  Where 
real  property  is  sold  by  the  sheriff  to  satisfy  an  execution  in  favor 
of  the  plaintiff  and  at  such  sale  is  bid  in  and  purchased  by  the  ex- 
ecution creditor,  no  money  in  fact  being  paid  into  the  sherifTs 
hands  except  costs,  is  the  sheriff  entitled  to  demand  and  receive 
from  the  execution  creditor  the  same  percentage  upon  the  amount 
bid  upon  said  land  which  he  would  be  entitled  to  receive  in  case 
the  land  had  been  purchased  by  a  third  party  and  the  money  actu- 
ally paid  into  the  sheriff's  hands?  Or,  in  other  words,  where  the 
execution  creditor  buys  the  land  to  satisfy  his  claim  and  pays  the 
costs  only  in  money,  must  he  pay  as  part  of  the  costs  the  percent- 
age demanded  in  §8017  of  the  General  Statutes  ? 

This  case  falls  squarely  within  the  rule  laid  down  by  this  conrt 
in  State,  ex  rel.  Thompson,  v.  Prince,  ante,  p.  107,  and  in  accordance 
with  that  decision  the  judgment  in  the  case  at  bar  will  be  affirmed. 


[  No.  1460.    Decided  October  16, 1894.] 

Jacob  A.  Fisher,  Appellant,  v.  Katherine  Fisher,  Respondent. 

Appeal  from  Superior  Court,  Spokane  Cotinty. 

McBroom  &  McBroom,  for  appellant. 
Richardson  &  Gallagher,  for  respondent. 

Per  Curiam. —  It  was  brought  to  the  attention  of  the  court  upon 
the  calling  of  this  case  that  no  appeal  bond  whatever  had  been  filed 
in  the  case,  at  least  none  accompanies  the  record.  This  being  juris- 
dictional, of  course  the  appeal  must  fail.  The  appeal  will,  there- 
fore, be  dismissed  and  the  judgment  below  affirmed. 
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[No.  1409.    Decided  October  27, 1894.] 

Butler  Brothers,  Respondents,  v.  Thomas  L.  Greenough, 

Appellant. 

Appeal  from  Superior  Court,  Spokane  County. 

James  W.  Marshall,  and  Thomas  C.  Marshall,  for  appellant. 
A.Q.  Avery,  for  respondents. 

Dunbar,  C.  J. — This  action  is  brought  upon  the  same  pleadings 
and  state  of  facts  as  the  case  of  Kelley  v.  Oreenough,  ante,  p.  659,  and 
for  the  reasons  assigned  by  us  in  that  case  the  judgment  here  will 
be  affirmed. 

Anders,  Hoyt,  Stiles  and  Scott,  JJ.,  concur. 


[  No.  1490.    Decided  November  6, 1894.] 

The  State  of  Washington,  Respondent,  v.  T.  R.  Manning,  Ap- 
pellant, 

Appeal  from  Superior  Court,  Whitman  County. 

James  W.  Reid,  for  appellant. 

J.  N.  Pickrell,  Prosecuting  Attorney  (Chadwick  &  Fullerton,  and 
C.  M.  Wyinan,  of  counsel),  for  The  State. 

Dunbar,  C.  J. — This  case  grows  out  of  the  same  state  of  affairs, 
and  out  of  the  same  indictment  as  the  case  of  Staie  v.  Largent, 
ante,  p.  691,  and  the  same  disposition  will  be  made  of  it,  viz.,  the 
judgment  will  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Hoyt  and  Stiles,  JJ.,  concur. 
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[No.  1029.    Decided  December  28, 1898.] 

Bertha  L.  Graetz  et  al,^  Respoiidents^  v.  Angus 
McKenzie  et  oZ.,  Appellants. 

PERSONAL  INJURIES  —  SUDDEN  FRIGHT — CONTRIBUTORY   NKGLI- 

GENCE. 

Where  parties  engaged  in  blasting  gave  timely  warning  of  an 
explosion,  and  a  person  warned,  after  taking  up  a  position  of  safety, 
became  so  alarmed  by  the  suddenness,  severity  and  volume  of  the 
explosion,  which  was  greater  than  customary,  that  his  fright  im- 
pelled him  to  rush  from  a  position  of  safety  into  one  of  danger,  in 
an  ill-judged  attempt  to  escape,  and  be  killed  thereby,  he  was 
chargeable  with  contributory  negligence,  barring  a  recovery  by  his 
widow  and  child  on  account  of  negligence  in  the  management  of 
the  blast.    (  Dunbar,  C.  J.,  and  Scott,  J.,  dissent.) 

Where  the  testimony  in  an  action  is  presented  in  the  shape  of 
depositions,  the  supreme  court  on  appeal  is  warranted  in  setting 
aside  the  verdict  of  the  jury  when  satisfied  it  is  against  the  evidence, 
as  neither  the  jury  nor  the  trial  court,  under  such  circumstances, 
can  have  any  advantage  over  the  appellate  court  in  passing  upon 
the  character  and  weight  of  the  testimony. 

Appeal  from  Superior  Courts  Spokane  Cawnty, 

Twrner^  Graven  <J&  McKinstry^  for  appellants. 

David  Herman^  James  Dawson^  and  Jones^  Belt  db 
Quinn^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Stiles,  J. — On  the  20th  day  of  June,  1890,  appellants^ 
while  in  the  prosecution  of  grading  work  in  the  city  of 
Spokane  Falls,  set  off  a  rock  blast  which  caused  the  death 
of  Louis  W.  Graetz,  husband  of  one  of  the  respondents 
and  father  of  the  other.     This  was  an  action  for  damages 
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alleging  negligence  in  the  management  of  the  blast. 
Among  other  defenses  was  that  of  contributory  negligence 
on  the  part  of  the  deceased,  and  it  is  urged  here  in  support 
of  appellants^  motion  for  a  non-suit. 

The  tracks  of  the  Union  Pacific  railroad,  running  east 
and  west,  cross  Washington  street  at  right  angles  a  few 
hundred  feet  noi*th  of  the  Spokane  river,  and  in  the  space 
between  the  railroad  and  the  river,  east  of  the  street,  ap- 
pellants were  removing  a  ledge  of  rocks  to  prepare  the 
ground  for  business  purposes.  South  of  the  railroad  and 
west  of  the  street,  and  exactly  at  their  intersection,  was  a 
one-story  wooden  freight  house,  some  forty  feet  in  width, 
and  seventy  or  eighty  feet  long.  The  floor  of  this  house 
was  raised  a  few  feet  from  the  ground,  after  the  manner 
of  such  buildings,  and  on  the  north  and  south  sides  and  at 
the  west  end  there  was  a  five-  or  six-foot  platform,  which 
was  overhung  by  a  projecting  roof.  The  east  end  of  the 
house  was  flush  with  the  street  without  platform  or  eaves. 
Steps  led  up  to  the  platform  at  the  northeast  corner  of  the 
liouse;  and  in  the  east  end  was  the  ofSce,  a  room  about 
sixteen  feet  square.  There  was  a  door  from  the  platform 
into  the  office,  a  few  feet  from  the  northeast  corner,  and 
there  were  two  windows  opening  into  the  office  in  the  east 
end  of  the  building. 

This  work  had  been  going  on  for  several  months,  and  on 
the  day  above  mentioned  a  blast  was  made  ready  to  be 
fired  at  noon,  at  a  point  about  one  hundred  and  fifty  feet 
southeast  of  the  northeast  comer  of  the  freight  house.  A 
few  minutes  before  the  blast  was  expected  to  occur,  the 
foreman  of  the  rock  work,  one  Gannon,  went  to  the  freight 
office,  gave  warning  of  the  explosion  to  the  railroad  em- 
ployes, and  stood  on  the  platform  at  the  comer  of  the 
building  to  watch  it.  The  employes,  several  in  number, 
left  the  office  and  took  positions  on  the  platform,  under 
the  projecting  eaves,  along  the  north  side  of  the  building. 
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After  the  fuse  had  been  lit,  and  a  little  time  before  the 
blast  exploded,  deceased  came  south  along  Washington 
street  toward  the  freight  house,  and  was  warned  by  Gan- 
non of  the  blast  and  told  to  stand  back.  He  stepped  up 
on  the  platform  and  stood  with  the  others,  but  when  the 
explosion  came,  instead  of  remaining  where  he  was,  which 
turned  out  to  be  a  perfectly  safe  place,  he  rushed  through 
the  office  door  directly  toward  one  of  the  windows.  At 
the  same  instant  a  piece  of  rock  weighing  forty  or  fifty 
pounds  crashed  through  the  windows,  struck  him  on  die 
head  and  shoulder  and  killed  him. 

The  explosion  was  more  severe  and  destructive  than  any 
that  had  previously  occuri'ed  in  connection  with  that  work. 
Cars  upon  the  railroad  tracks  had  their  sides  crushed  in, 
and  the  freight  house  walls  were  more  or  less  damaged; 
but  no  stones  except  those  which  went  through  the  win- 
dows entered  the  building.  Obviously,  the  safest  place 
within  the  range  of  the  flying  fragments  was  on  the  north 
platform  of  the  freight  house,  since  two  walls,  each  oblique 
to  the  direction  from  which  the  pieces  must  come,  pro- 
tected anyone  standing  there;  and,  as  obviously,  a  position 
in  front  of  one  of  the  windows  was  no  safer  than  the  open 
street.  Nobody  but  the  deceased  was  injured,  though 
another  man  who  was  also  a  stranger  there  followed  him 
into  the  office.  When  the  building  began  to  be  struck  the 
others  ran  farther  west  along  the  platform. 

Appellants  were  pursuing  a  lawful  work,  which,  for  the 
six  or  seven  months  during  which  they  had  carried  it  on, 
had  caused  injury  to  no  one.  But  by  carrying  it  on  in 
such  a  way  as  necessarily  to  throw  rocks  over  upon  the 
street  and  adjacent  property,  as  was  the  case  at  every 
blast,  they  maintained  a  nuisance  and  were  liable  for  such 
damage  as  they  might  do.  In  this  respect  this  case  differed 
from  Klepsch  v.  Donald^  4  Wash.  436  (30  Pac.  991), 
and  was,  in  principle,  like  Wright  v.  Ckympton^  63  Ind.  337; 
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St.  Peter  v.  Denison^  58  N.  Y.  416,  and  Munro  v.  Dredging 
Co.,  84  Cal.  515  (24  Pac.  303).  Fair  warning,  how- 
ever, of  an  impending  blast  was  impliedly  held,  in  Wright 
V.  Compton  and  St.  Peter  v.  Denison,  to  be  such  extraor- 
dinary care  as  would  have  absolved  the  defendants,  if  the 
plaintiffs  had  failed  to  heed  it;  and  such  must  be  the  case 
by  all  rules  of  good  sense. 

Under  the  motion  for  a  non-suit  made  in  the  court  below, 
the  question  of  warning  became  the  vital  one  in  the  case, 
and  the  only  theory  upon  which  the  motion  could  have 
been  denied  must  have  been  that  it  was  a  question  for  the 
jury,  whether  the  warning  given  was  not  so  shortly  before 
the  explosion  that  deceased  had  no  time  for  reasonable 
action. 

We  say  this  was  the  only  theory,  because,  to  a  man  of 
the  most  ordinary  intelligence,  the  mere  suggestion  of  a 
rock  blast  right  ahead  would  lead  to  his  taking  such  meas- 
ures as  lay  in  his  power  to  insure  his  safety;  and  deceased, 
in  the  language  of  the  complaint,  "was  a  strong,  healthy, 
sober  man,  twenty-four  years  of  age,  a  skilled  and  expert 
bricklayer  and  competent  carpenter  and  joiner;"  conditions 
not  attainable  without  intelligence.  The  evidence  on  this 
point  for  the  respondents  consisted  of  the  testimony  of  three 
eye  witnesses. 

A.  W.  Curtis  was  a  clerk  in  the  freight  office.  After 
Gannon  had  given  the  warning,  this  witness  went  to  the 
south  door  of  the  freight  house,  where  he  assisted  a  lady 
and  some  children  to  get  into  the  house,  and  then  walked 
across  to  the  north  platform  at  a  point  about  fifty  feet  west 
of  the  office  door,  and  almost  immediately  the  blast  went 
off.  He  placed  the  warning  at  a  minute  or  a  minute  and 
a  half  before  the  explosion,  and  testified  that  deceased  had 
just  reached  the  platform  at  the  moment  of  the  explosion, 
and  that  he  rushed  right  into  the  office.  Heard  nothing 
said  to  deceased  by  anyone.  He  did  not  quicken  his  pace 
at  all  until  he  got  on  the  platform;  after  that  he  seemed  to 
do  so. 


700  GRAETZ  V.  McKENZIE. 

Opinion  of  ttie  Court — Stiles,  J.  [0  Wash. 

P.  S.  Webb,  another  freight  clerk,  testified  to  a  mach 
more  deliberate  proceeding.  After  receiving  the  warning, 
witness  stepped  out  of  the  office  to  the  north  platform,  where 
Gannon  was.  There  was  no  one  else  there  for  some  time 
until  a  stranger  came  along  from  the  north,  and  was  stopped 
by  the  foreman  and  told  to  step  back  as  there  was  to  be  a 
blast.  Shortly  after  this  another  man  came,  and  was  also 
detained  for  the  same  reason.  The  foreman  said  all  there 
would  better  get  back  along  the  north  side  of  the  ware- 
house; but  none  heeded  the  advice.  The  second  man  to 
join  the  group  was  deceased;  and  his  arrival  was  about  five 
minutes  before  the  blast  occurred.  Deceased  said  nothing* 
but  remained  with  the  group  until  the  explosion  took  place. 
Immediately  upon  that,  witness  ran  west  along  the  plat- 
form, but  returned  at  once  and  found  deceased  inside  the 
office  on  the  floor. 

John  Williamson  came  from  his  home  on  his  way  to 
the  Review  building.  Saw  Gannon  and  two  other  men 
standing  at  the  corner  of  the  building  on  the  platform. 
Gannon  told  him  a  blast  was  going  ofi'  and  to  look  out  or 
stand  back.  Went  up  on  the  platform  and  stood  there 
with  Gannon,  deceased  and  a  railroad  official.  Stood  right 
alongside  of  deceased  for  four  or  five  minutes  until  the 
blast  went  off.  Heard  a  remark  passed  that  it  was  rather 
long  going  off.  As  soon  as  the  rocks  began  to  come  de- 
ceased ran  into  the  office  and  witness  as  close  behind  him 
as  he  could  get.  Deceased  was  standing  on  the  platform 
when  witness  came  up.  Stood  at  a  point  four  or  five  feet 
from  the  east  end  of  the  freight  depot  Deceased  was 
within  two  or  three  feet  of  the  window  when  struck  and 
right  opposite  to  it. 

None  of  these  witnesses  were  present  at  the  trial,  their 
testimony  being  presented  by  depositions  taken  at  times 
several  weeks  apart.  Neither  the  jury  nor  the  trial  court 
were,  therefore,  in  any  better  position  to  judge  of  this  testi- 
mony than  ourselves;  and  we  think  it  must  be  accepted 
that  Curtis  was  mistaken  in  his  statement. 

The  only  disagreement  between  Webb  and  Williamson 
is,  that  the  former  makes  deceased  the  second  man  to  reach 
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the  platform,  while  the  latter  says  that  Graetz  was  there 
first.  They  both  say  that  after  the  last  man  arrived  some 
five  minutes  elapsed  before  the  explosion.  Curtis  heard 
nothing  said  to  deceased,  but  the  others  did,  and  they  were 
within  a  very  few  feet  of  him  and  Gannon,  while  Curtis 
was  at  no  time  within  fifty  feet,  and  he  says  he  did  not  see 
any  of  them  until  just  at  the  instant  of  the  explosion.  In 
no  other  way  than  that  something  was  said  to  him  could 
the  presence  of  deceased  on  the  platform  at  all  be  accounted 
for;  otherwise  he  would  have  gone  on  his  way  down  the 
street.  And  if  he  was  spoken  to  and  called  to  the  plat- 
form, it  undoubtedly  was  coupled  with  information  con- 
cerning the  blast.  Nothing  was  visible  to  indicate  danger, 
and  it  must  have  been  the  warning  from  Gannon  that 
caused  him  to  stop,  go  up  the  steps  and  join  the  rest.  He 
was  warned,  therefore.  But  with  even  one  minute^s  warn- 
ing of  this  kind,  there  was  ample  time  to  avail  himself  of 
all  the  protection  the  building  afforded;  for  in  that  time 
he  could  have  walked  the  whole  length  of  it  at  a  pace  of  a 
mile  an  hour.  In«two  minutes,  walking  twice  as  fast,  he 
could  have  been  far  beyond  any  place  where  the  evidence 
shows  any  stone  to  have  fallen. 

There  was  a  small  triangle  at  the  east  end  of  the  plat- 
form, which  the  building  did  not  shelter  from  stones  hurled 
upon  it  in  a  direct  line;  but  the  rest  of  it  was  as  safe  as  the 
walls  of  the  building  were  strong.  Webb  and  Curtis  were 
both  called  out  of  the  office  and  to  the  platform  for  the  . 
purpose  of  getting  them  out  of  danger.  Webb  reports 
Gannon  as  advising  that  they  go  back  along  the  platform; 
Williamson  that  he  told  him,  in  the  hearing  of  deceased, 
to  stand  back.  They  did  not  stand  back,  but  argued 
rightly  that  they  were  safe  enough  where  they  were,  close 
to  the  wall  and  several  feet  from  the  corner.  Gannon  was 
nearer  the  comer  than  they  were. 

Now,  unless  appellants  are  responsible  for  the  impulse  or 
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fright  which  seized  deceased,  as  soon  as  the  crash  came,  to 
get  away  from  where  he  was,  they  are  not  liable  for  his 
death,  because,  although  they  did  not  point  out  to  him 
a  particular  spot  which  was  safe  and  say:   "You  stand 
there;"  they  informed  him  of  the  danger  in  time  for  him 
to  adopt  any  one  of  several  courses,  and  invited  him  to 
remain  either  with  them  or  along  on  the  platform,  one 
part  of  which  was  about  as  safe  as  another.     The  exercise 
of  ordinary  intelligence  only  was  necessary  to  insure  safety. 
To  be  sure,  the  hail  of  stones  upon  the  building  was,  doubt- 
less, alarming,  but  something  of  the  kind  was  to  be  ex- 
pected, else  there  would  have  been  no  occasion  for  taking 
refuge.     The  panic  which  led  the  deceased  into  the  office 
must  have  been  totally  unforeseen,  and  could  not  have 
been  provided  against. 

There  is  a  line  of  cases  which  hold  that  where  one  pre- 
cipitates a  danger  suddenly  upon  another,  the  liability  for 
damages  is  not  avoided,  although  the  person  threatened 
himself  cause  his  injury  by  an  ill-judged  attempt  to  escape, 
when  if  he  had  remained  quiet  the  injui^  would  not  have 
occurred.  But  no  such  case  is  reported  where  timely  warn- 
ing of  the  peril  had  been  given  and  the  person  warned, 
after  taking  up  a  position  of  safety,  had  abandoned  it  and 
sought  some  other,  in  doing  which  the  casualty  happened. 

Respondents  were  responsible  for  the  testimony  of  wit- 
nesses Webb  and  Williamson,  and  for  the  credibility  of 
each,  and  their  depositions  furnished  a  clear  preponderance 
of  the  evidence  that  it  was  four  or  five  minutes  after  de- 
ceased went  upon  the  platform  before  the  blast  went  oflf, 
and  that  it  was  his  own  voluntary  act  which  caused  him  to 
go  into  the  office,  abandoning  his  safe  position  on  the  plat- 
form. The  jury  were  not  at  liberty  to  disregard  the  evi- 
dence and  find  but  a  momentary  warning  upon  the  testimony 
of  Curtis,  and  the  court  was  bound  to  take  notice  of  the 
state  of  the  evidence  which  would  require  the  granting  of 


GRAETZ  V.  Mckenzie.  703 

Dec.  1893.]  Opinion  of  tlie  Court —Stiles,  J. 

a  new  trial  if  a  verdict  were  found  for  plaintiflfs.  Thomp- 
son on  Trials,  §  2250,  and  cases  cited. 

There  must  be  a  reversal  of  the  judgment,  and  remanding 
of  the  cause  with  directions  to  sustain  the  motion  for  a 
non-suit. 

So  ordered. 

HoYT  and  Anders,  JJ.,  concur. 
Dunbar,  C.  J. ,  and  Scott,  J. ,  dissent. 


ABATEMENT,  PLEA  OF.    See  Pleading,  2. 

ACCORD  AND  SATISFACTION. 

1.  Accord  Without  Performance,  In  an  action  against  a  city 
for  the  recovery  of  damages  for  injuries  received  through 
the  city's  negligence,  an  answer  alleging  that  plaintiff 
agreed  to  accept  a  certain  sum  from  the  defendant  in  full 
discharge  and  satisfaction  of  his  claim,  which  sum  defend- 
ant agreed  to  pay,  and  that  thereafter  the  city  council  of 
defendant  directed  the  issuance  of  warrants  payable  from 
its  treasury  for  said  sum,  which  were  ready  for  delivery  to 
plaintiff,  is  not  sufficient  as  a  plea  of  accord  and  satisfaction, 
since  it  appears  from  the  answer  itself  that  it  was  not  the 
city's  promise  to  pay  that  was  to  be  received  in  satisfaction, 
but  the  payment  of  the  sum  agreed  upon,  and  that  this  sum 
had  neither  been  paid  nor  tendered  at  the  time  of  the  ac- 
cord.— Rogers  v.  Spokane 168 

2.  WJuU  Constitutes.  An  agreement  between  grantor  and  a 
grantee,  subsequent  to  the  conveyance,  whereby  the  former 
places  a  certain  sum  of  money  in  the  hands  of  a  third  per- 
son to  be  forfeited  to  the  grantee  in  full  satisfaction  of 
any  damage  he  may  sustain  through  the  failure  of  a  tenant 
to  deliver  up  the  premises  conveyed  upon  demand,  consti- 
tutes an  accord  and  satisfaction  for  the  breach  of  a  cove- 
nant of  warranty. — Reichel  v.J^rey 250 

ACCOUNTING.    See  Equity,  2,  4,  5. 

APPEAL. 

\.  Extent  of  Review — Order  Appointing  Receiver.  On  an  ap- 
peal from  an  order  appointing  a  receiver,  the  appellate 
court  is  authorized  to  examine  fully  into  the  matter,  and  de- 
termine from  the  law  and  facts  of  the  case  whether  the 
discretion  reposed  in  the  trial  court  has  been  abused. — 
Roberts  v.  Washington  National  Bank 12 

2.  Review  of  Sufficiency  of  Evidence — Necessity  of  Motion  for 
New  Trial.  The  insufficiency  of  the  evidence  to  sustain 
the  verdict,  where  there  was  no  motion  for  a  new  trial 
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upon  that  ground,  cannot  be  raised  upon  an  appeal  from 
an  order  denying  defendant's  motion  for  judgment  upon 
answers  to  special  issues  submitted  to  the  jury,  as,  upon 
such  motion,  the  pleadings  together  with  the  findings  re- 
turned by  the  jury  as  the  facts  of  the  case  are  all  that  the 
court  is  called  upon  to  consider. — Tingley  v.  Fairhaven 
Land  Co 34 

3.  Statement  of  Facts.  Where  the  testimony  taken  in  an  equity 
cause  is  sent  up  with  the  transcript  on  appeal,  but  had  not 
been  served  on  the  respondents  and  is  without  any  certifi- 
cate showing  it  is  all  the  testimony  taken  in  the  cause,  it 
will  be  stricken  from  the  record,  although  in  the  statement 
of  facts  filed  there  is  the  allegation  that  the  entire  record  in 
the  case,  the  testimony  taken  therein,  and  the  exhibits 
therein  filed,  are  hereby  expressly  referred  to  and  made  a 
part  of  this  statement.— Ccw6  v.  Ham 54 

4.  Verdict — Cor^icting  Evidence.  In  an  action  on  a  foreign 
judgment,  the  verdict  of  the  jury  in  favor  of  defendant  will 
not  be  disturbed,  although  the  only  evidence  supporting 
the  verdict  is  the  uncontradicted  testimony  of  the  defend- 
ant denying  the  verity  of  the  record. — AtiUman  v.  Mills 68 

5.  Api^eal  Bond  —  When  Additional  Bond  Ne^xssary.  Parties 
joining  in  an  appeal  subsequent  to  the  original  notice,  as 
permitted  under  Laws  1893,  p.  121,  §5,  must  file  an  appeal 
bond  in  addition  to  that  filed  by  the  parties  first  appealing. 
Stans  V.  Baitey 115 

6.  Weight  of  Testimony — When  Findings  Will  Not  he  Dis- 
turbed. Where  the  evidence  in  an  equitable  action  is 
conflicting  and  stands  substantially  balanced,  the  findings 
of  the  trial  court  should  be  adopted  on  appeal,  although 
not  entirely  satisfactory  to  the  supreme  court,  unless  the 
preponderance  of  evidence  against  such  findings  clearly 
shows  that  they  are  the  result  of  error. — Hamar  v.  Peterson,  152 

7.  Form  of  Briefs.  Where  appellant  rests  the  prosecution  of 
an  appeal  upon  a  typewritten  brief,  contrary  to  the  provis- 
ions of  rule  8  of  the  supreme  court,  the  brief  will  be  struck 
from  the  record  on  motion,  and  the  judgment  affirmed. — 
State  V.  Oleson 186 

8.  Reception  of  Immaterial  Evidence.  Where  it  appears  from 
the  findings  of  fact  made  in  an  action  tried  by  the  court 
without  a  jury  that,  although  incompetent  and  immaterial 
testimony  had  been  admitted  in  evidence,  the  findings  of 
the  court  against  defendant  were  not  based  thereon,  the 
error  is  not  prejudicial. — Merchants  National  Bank  v.  Peet...  337 
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9.  New  Trial — Discretion  of  Trial  Court.  It  is  not  an  abuse 
of  the  discretion  reposed  in  a  trial  court  for  it  to  award  a 
new  trial  in  an  action  for  damaf^es,  unless  the  plaintifif  will 
remit  $1,600  of  a  verdict  for  $3,000,  when  the  evidence  is 
too  indefinite  and  unsatisfactory  to  support  the  verdict. — 
Rigney  v.  Tacoma  Light  &  Water  Co 245 

10.  Notice,  The  fact  that  a  written  notice  of  appeal  has  not 
been  served  upon  all  the  parties  to  the  action  is  immaterial, 
when  oral  notice  has  been  given  in  open  court  after  the 
rendition  of  judgment,  and  an  appeal  bond  given  thereafter 
within  the  time  required. — Seattle  v.  Liberman 276 

11.  Effect  of  Stipulation  Disposing  of  Subject  Matter  of  Action. 
A  stipulation,  entered  into  after  an  appeal  is  taken,  pro- 
viding for  a  distribution  of  a  portion  of  the  fund  in  contro- 
versy in  the  action,  will  not  deprive  appellants  of  the  benefit 
of  their  appeal,  when  the  stipulation  itself  shows  that  it  was 
not  intended  as  an  abandonment  of  the  appeal. ~/c^ 276 

12.  Trial  by  Court — Exceptions  to  Findings.  Where  an  action 
has  been  tried  by  a  court  without  a  jury,  and  findings  of 
fact  made  by  the  court,  the  party  aggrieved  must  except 
to  the  findings,  under  Laws  1898,  p.  112,  §§2,  3,  7,  and  id. 
p.  180,  §  1,  in  order  to  raise  any  question  thereon  upon  ap- 
peal.— Bice  V.  Stevens 298 

18.  Record  —  Absence  of  Evidence.  Where  the  evidence  is  not 
contained  in  the  record  on  appeal,  the  appellate  court  will 
not  consider  general  exceptions  to  the  findings  of  fact  and 
the  decree. — Blackwell  v.  McLean 801 

14.  Time  of  Taking.  Under  Laws  1893,  p.  119,  an  appeal  will 
not  be  dismissed  for  failure  to  give  notice  thereof  within 
the  prescribed  time,  when  the  record  does  not  show  that 
the  respondent  ever  served  notice  in  writing  upon  the  ap- 
pellant of  the  entry  of  the  order  complained  of. — Debenture 
Corporation  v.  Warren 812 

15.  Ti7ne  of  Filing  Bond.  Under  the  appeal  act  of  1898  an  ap- 
peal bond  may  be  filed  before  the  date  of  the  taking  of  the 
appeal. — Id 812 

16.  Bill  of  Exceptions — Sufficiency.  Where  a  bill  of  exceptions 
does  not  make  a  record  of  what  actually  happened  upon 
the  trial  of  the  cause,  but  of  what  occurred  on  the  hearing 
of  the  motion  for  a  new  trial  it  is  not  entitled  to  consid- 
eration by  the  appellate  court. — Waite  v.  Stroud 838 

17.  Renuxnd  with  Right  to  Amend  Pleadings.  Where,  upon  the 
review  of  an  equitable  cause  upon  appeal,  it  appears  from 
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the  evidence  that  respondent,  who  was  plaintiff  below, 
might  be  entitled  to  relief  upon  another  theory  of  the  case 
than  the  one  upon  which  it  was  tried,  the  appellate  court 
will,  upon  a  reversal  of  the  judgment,  grant  leave  to  the 
respondent  to  amend  its  complaint  in  accordance  with  the 
facts  proven. — Qreer  v.  Squire 350 

18.  Appeal  from  Justice  of  the  Pectce — Want  of  Jurisdiction. 
Where  a  justice  of  the  peace  has  no  jurisdiction  of  the  sub- 
ject matter  of  an  action  brought  before  him,  the  superior 
court  cannot  acquire  jurisdiction  thereof  by  appeal  from 
the  justice. — State,  ex  rel.  Egbert,  v.  Superior  Court 369 

19.  Dismissal.  An  appeal  from  a  judgment  denying  an  appli- 
cation for  an  injunction  to  prevent  a  county  treasurer  from 
paying  a  warrant,  is  not  subject  to  dismissal  because  of  the 
act  of  the  treasurer  in  making  payment  subsequent  to  the 
appeal. — Hartson  v.  Dale 379 

20.  Statement  of  Facts — Subsequent  Incorporation  of  Additional 
Matter.  The  fact  that  additional  matter  has  been  incorpo- 
rated in  a  statement  of  facts  on  appeal  after  its  service 
upon  respondent  is  not  ground  for  striking  the  statement 
when  a  portion  of  such  additional  matter  consists  of  the 
pleadings,  journal  entries  and  referee's  report,  which,  by 
the  law  in  force  at  the  time,  the  clerk  was  required  to  make 
a  part  of  the  record,  and  the  balance  is  made  up  of  the  evi- 
dence in  a  cause  consolidated  for  trial  with  the  one  to 
which  respondent  was  a  party,  and  has  no  effect  upon,  or 
application  to,  the  rights  of  the  respondent.—  United  Slates, 
etc..  Building  Co.  v.  Jones 434 

21.  New  Trial —  When  Lower  Court  Will  be  Sustained  in  Grant- 
ing. The  action  of  the  lower  court  in  granting  a  new  trial 
will  not  be  reversed  on  appeal  if  there  is  any  theory  upon 
which  such  action  can  be  sustained. — Trumbull  v.  Jackman .  524 

22.  Statement  of  Facts — Insertion  of  Additimial  Matter  in  Ap- 
pellate Court.  An  appellant  cannot,  by  motion,  after  a 
statement  of  facts  has  been  settled,  certified  and  filed  in 
the  supreme  court,  secure  the  insertion  therein  of  matters 
eliminated  by  the  trial  court,  although  the  statement  had 
been  amended  by  the  trial  court  of  its  own  accord,  without 
the  service  upon  appellant  of  proposed  amendments  thereto 

by  the  respondents. — Warburton  v.  Ralph 587 

23.  Same -^Settlement.  Under  Laws  1893,  p.  114,  §9,  the  settle- 
ment of  a  statement  of  facts  is  valid  and  legal  upon  the 
day  set  for  hearing,  when  no  amendments  have  been  pro- 
posed within  ten  days  of  service  of  notice  of  settlement 
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upon  the  adverse  party,  although  the  court,  by  an  order 
made  prior  to  said  date,  has  extended  the  time  for  settle- 
ment for  the  purpose  of  allowing  amendments  to  be  pro- 
posed.—Jd 587 

24.  Same — Amendment  After  Settlement.  Where  a  statement 
of  facts  has  been  settled  on  the  day  named  therefor,  with- 
out any  amendments  having  been  proposed  within  the  time 
specified  by  statute,  and  the  court  has  certified  that  the 
statement  contains  all  the  material  facts,  etc.,  occurring 
in  the  cause,  the  court  cannot  subsequently  alter  or  amend 
the  statement  and  then  amend  his  certificate  so  as  to  make 

it  conform  to  the  statement  as  thus  altered. — Id 537 

25.  Dismissal — Defective  Briefs.  The  fact  that  appellant's 
brief  does  not  designate  all  of  the  defendants  as  respond- 
ents is  not  a  ground  for  dismissing  the  appeal,  if  the  notice 
of  appeal  was  properly  entitled  and  was  served  upon  all 
the  parties  appearing  in  the  action. — Id 537 

26.  Objections  to  Appeal  Bond — Where  Raised.  When  no  ex- 
ception is  taken  in  the  trial  court  to  the  affidavit  of  sureties 
upon  an  appeal  bond,  the  defect  is  waived  and  cannot  be 
urged  in  the  supreme  court. — Id 587 

27.  Settlement  of  Statement — Ilffectof  Law  of  1893  on  Pending 
Proceedings.  The  appeal  law  of  1893  (Laws  1893,  p.  Ill) 
providing  that ''  this  act  shall  govern  proceedings  had  after 
it  shall  take  effect,  in  actions  then  pending  as  well  as  those 
in  actions  thereafter  begun,"  affects  only  the  subsequent 
proceedings  in  actions  then  pending;  and  where  the  right 
of  appeal  was  acquired  prior  to  the  time  of  the  taking  effect 
of  the  law  of  1898,  and  the  right  to  settle  a  statement  of 
facts  has  been  lost  prior  thereto,  under  the  provisions  of 
the  appeal  law  in  force  at  the  time,  the  court  has  no  juris- 
diction to  extend  the  time  of  settlement  of  the  statement, 
nor  to  settle  the  same. —  Oliver  v.  Lewis 572 

28.  Dismissal — Judgment  Against  Sureties  on  Appeal  Bond. 
The  dismissal  of  an  appeal  upon  motion  of  appellant  will 
not  oust  the  supreme  court  of  jurisdiction  to  thereafter 
enter  judgment  in  favor  of  respondents  against  the  appel- 
lant and  his  sureties  in  the  appeal  bond,  as  under  Laws 
1893,  p.  131,  §24,  it  is  the  duty  of  the  court  in  affirming 
the  judgment  of  the  lower  court  to  enter  such  judgment 
without  motion  therefor  on  the  part  of  the  respondent. — 
Allen  V.  Catlin 608 

29.  Appellate  Jurisdiction — Amount  in  Controversy  Must  be 
Found  by  Lower  Court.    The  allegation  of  the  pleader  that 


710  INDEX— Vol.  9. 


APPEAL—  Continued. 

the  value  of  the  property  in  controversy  is  a  sum  in  excess 
of  $200,  is  not  sufficient  to  give  the  supreme  court  jurisdic- 
tion on  appeal,  but  before  the  appellate  court  will  assume 
jurisdiction  there  must  be  a  finding  as  to  value  by  the  lower 
court. —  Herrin  v.  Pugh 637 

30.  Statement  of  Facts — Certificate.  Under  the  appeal  act  of 
1893,  a  trial  judge  cannot  be  compelled  to  certify  that  the 
statement  of  facts  "contains  what  the  parties  have  agreed 
and  accepted  to  be  all  the  material  facts,  matters  and  pro- 
ceedings heretofore  occurring  in  the  cause  and  not  already 
a  part  of  the  record  thereof,"  when  in  fact  only  a  part  of 
the  testimony  has  been  incorporated  therein. — State,  ex  rel. 
Smith,  V.  Parker 653 

31.  Dismissal  by  Appellant — Bights  of  Bespondent.  Although 
an  appellant  has  a  right  under  Laws  1893,  p.  119,  to  dis- 
miss his  appeal  with  a  view  to  a  second  appeal,  such  dis- 
missal will  not  be  granted  him  without  prejudice,  but  the 
supreme  court  will  retain  jurisdiction  for  the  purpose  of 
affirming  the  judgment  in  respondent's  favor,  in  case  the 
appellant  fails  to  prosecute  a  second  appeal  within  the  time 
limited  by  law. — Agctssiz  v.  Kelleher 656 

32.  Efficacy  of  Oral  Stipulations.  An  oral  stipulation  made 
out  of  court  between  the  parties  to  an  appeal  extending 
the  time  for  filing  briefs  will  not  be  recognized  by  the  su- 
preme court  as  binding. — Livesley  v.  Pier 658 

38.  Notice — Service  and  Filing  Where  Several  Bespondents. 
Under  Laws  1893,  p.  120,  §4,  requiring  notice  of  appeal 
with  proof  of  service  to  be  filed  with  the  clerk  of  the  su- 
perior court  within  five  days  after  the  service  thereof,  it  is 
not  sufficient  to  serve  a  portion  only  of  the  respondents  and 
file  proof  thereof  within  the  statutory  time,  but  service  and 
filing  should  be  made  as  to  all  the  respondents. —  Watsaii 
V.  Pugh 665 

34.  Weight  of  Testimony — Depositions — Liberty  of  Appellate 
Court  to  Disregard  Verdict.  Where  the  testimony  in  an  ac- 
tion is  presented  in  the  shape  of  depositions,  the  supreme 
court  on  appeal  is  w^arranted  in  setting  aside  the  verdict 
of  the  jury  when  satisfied  it  is  against  the  evidence,  as 
neither  the  jury  nor  the  trial  court,  under  such  circum- 
stances, can  have  any  advantage  over  the  appellate  court 
in  passing  upon  the  character  and  weight  of  the  testi- 
mony.—  Oraetz  v.  McKenzie 696 

See  Executors  and  Administrators,  2;  Homicide,  4; 
Prohibition,  Writ  of;  Trial,  1, 10. 
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ARSON. 

1.  Information — Averment  of  Place.  An  information  suffi- 
ciently alleges  the  place  of  the  commission  of  the  crime  of 
arson  when  it  charges  that  the  defendants,  on  a  day  named, 
''in  the  county  of  Spokane,  State  of  Washington,  did  then 
and  there  unlawfully,  willfully  and  maliciously  set  fire  to 
and  burn  a  certain  store  house  building,  the  property  of 
another,"  etc. —  State  v.  Meyers 8 

2.  Evidence — Ownership  of  Building  Burned.  Where  the  in- 
formation alleges  ownership  of  the  building  burned  in  one 
Kingman,  the  ownership  is  sufficiently  proven  when  the 
only  evidence  on  the  subject  is  in  response  to  the  question, 
"  Do  you  know  who  the  owner  of  the  building  and  premises 
was  or  is?"    To  which  the  witness  answered,  "Yes,  sir,  Mr. 

C.  E.  Kingman."— /(i 8 

ASSAULT  AND  BATTERY.    See  Criminal  Law,  5. 

ASSIGN  MENT. 

1 .  Assignment  of  Fund  Due  CojUractor  on  Public  Work  —  Lia- 
bility of  City.  The  acceptance  by  a  city  comptroller  of 
orders  drawn  by  a  contractor  upon  a  street  improvement 
fund  binds  the  city  to  make  payment  thereof,  and  when  the 
city  has  ignored  the  equities  of  diiferent  claimants  in  the 
division  of  payments  due  from  such  fund,  the  city  becomes 
liable  therefor  to  the  party  injured. —  Seattle  v.  Liberman...  276 

2.  Same.  Under  a  contract  providing  that  seventy  per  cent, 
of  the  contract  price  of  the  estimated  amount  of  work  upon 
a  street  improvement  should  be  paid  monthly  and  the  bal- 
ance of  thirty  per«cent.  retained  until  the  completion  of  the 
work  and  the  satisfaction  of  claims  for  material  furnished 
and  labor  performed  thereon,  an  order  drawn  by  the  con- 
tractor in  favor  of  a  third  person  for  payment  at  the  rate 
of  seven  dollars  per  thousand  feet  of  lumber,  to  be  made 
according  to  the  partial  and  final  estimates  of  the  city  en- 
gineer, as  the  work  progresses,  entitles  such  assignee  to  the 
full  payment  of  said  seven  dollars  per  thousand,  when  that 
sum  is  less  than  seventy  per  cent,  of  the  sum  due  under 
contract;  and  does  not  restrict  the  assignee  to  seventy  per 
cent,  of  the  seven  dollars  per  thousand. —  Id 276 

3.  Same  —  Estoppel.  The  fact  that  the  payee  of  an  order  on 
a  street  improvement  fund  accepts  without  protest  but  sev- 
enty per  cent,  of  the  amount  he  is  entitled  to,  does  not  work 
an  estoppel,  when  he  supposes  that  is  all  he  is  entitled  to 
under  the  estimates  made  by  the  city  engineer  as  the  work 
progresses. —  Id. 276 
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4.  Equitable  Assignment — Order  Upon  Rental  Agents  to  Pay 
Bent  Collected.  An  order  by  a  lessor  upon  her  afi^nts  to 
pay  the  money  collected  by  them  as  rent  from  certain  prem- 
ises to  a  person  named,  does  not  constitute  sach  an  equita- 
ble assignment  of  the  rent  due  from  the  lessees  as  to 
prevent  the  lessor's  interest  in  the  rent  not  yet  collected 
from  passing  under  a  subsequent  assignment  made  for  the 
benefit  of  creditors. — In  re  Gleary 605 

See  Mechanics'  Liens,  3. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1 .  Rigid  of  Possesidon  to  Mortgaged  Personalty.  Where  a  mort- 
gagee of  chattels  has  taken  possession  thereof  for  alleged 
breach  of  the  condition  providing  for  payment,  he  is  enti- 
tled to  retain  possession  as  against  a  subsequent  assignment 
by  the  mortgagor  for  the  benefit  of  creditors,  until  it  is 
determined  by  legal  proceedings  that  the  assignee  has  a 
superior  right  thereto. — Sanders  v.  Main 46 

2.  Biffed  Upon  Attachment  Lien.  Under  the  insolvency  act  of 
March  10, 1893  (Laws  1893,  p. 247),  the  lien  of  an  attachment 
is  not  discharged  by  the  subsequent  filing  of  an  assignment 
by  the  attachment  debtor  for  the  benefit  of  his  creditors. — 
Bierer  v.Blurock 63 

3.  Community  Bealty — Assignment  by  Husband  Alone.  An  as- 
signment by  a  husband  of  all  his  property  for  the  benefit  of 
creditors,  under  Laws  1889-90,  p.  83,  operates  as  a  transfer 
of  community  property,  real  and  personal,  to  the  assignee 
in  trust  for  the  payment  of  the  community  debts. — Thyge- 
sen  V.  Neufelder 455 

4.  Same.  An  assignment  of  community  real  estate  for  the 
benefit  of  creditors  by  a  husband  alone  is  not  such  a  con- 
veyance or  incumbrance  of  the  property  as  will  violate  the 
statute  (Gen.  Stat.,  §1400),  invalidating  the  conveyance  or 
incumbrance  of  community  real  estate  unless  husband  and 
wife  join  in  the  making  thereof. — Id _  455 

See  Assignment,  4. 

ASSUMPSIT. 

Action  for  Money  Due  —  Necessity  for  Demand.  Where 
money  is  owing  to  plaintiff  from  the  defendants,  demand 
before  suit  for  the  amount  due  is  unnecessary. — Chappell 
V.  Woods 134 


L 
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ATTACHMENT. 

1.  Claims  by  Third  Persons  —  Bond  of  Claimant  —  Failure  to 
Return,  Where  property  levied  upon  under  attachment 
proceeding's  has  been  released  to  a  third  person  claiming 
the  same,  who  makes  affidavit  of  ownership  and  gives  bond 
for  the  return  of  the  property  or  its  value,  if  judgment 
shall  go  against  him  upon  the  trial  of  title,  the  laches  of  the 
sheriff  in  returning  and  filing  the  bond  and  affidavit  will 
not  deprive  the  superior  court  of  jurisdiction  to  try  the 
question  of  title. — Peterson  v.  Wright 202 

2.  Same — Verdict.  Although  the  verdict,  when  against  claim- 
ant upon  the  trial  of  title  to  property  levied  upon  under 
an  attachment,  should  find  that  the  claimant  was  not  the 
owner  and  should  further  find  its  value,  yet  a  verdict  is  not 
defective  nor  prejudicial  when  it  is  in  favor  of  the  attach- 
ing creditor  and  within  the  value  of  the  property  as  ad- 
mitted by  the  pleadings. — Id 202 

3.  Action  of  Claim  and  Delivery — Evidence.  In  an  action  of 
claim  and  delivery,  where  the  defense  gives  no  evidence 
showing  a  greater  value  than  that  stated  by  the  claimant  in 
his  affidavit,  there  is  no  issue  as  to  value  to  be  submitted 
to  the  jury,  but  the  claimant  is  bound  by  the  amount  set 
forth  in  his  affidavit.— Peterson  v.  Woolery 390 

4.  Same.  In  such  an  action  it  is  unnecessary  to  show  that 
the  attaching  creditor  was  a  bona  fide  one  until  that  fact 
has  been  attacked  by  the  adverse  party. —  Id 390 

See  Assignment  for  Benefit  of  Creditors.  2. 

BANKS  AND  BANKING. 

Collection  by  Insolvent  Bank — Relations  of  Bank  and  Corre- 
.  spondent.  Where  a  draft  is  sent  to  a  bank  for  collection 
and  remittance,  and  the  bank  collects  same  and  places  the 
proceeds  in  its  vaults,  merely  forwarding  a  draft  in  pay- 
ment, the  bank  does  not  thereby  assume  the  position  of 
trustee  for  the  sum  collected,  but  the  relation  between  the 
correspondent  and  the  bank  is  that  of  creditor  and  debtor. 
— Bowman  v.  First  National  Bank .* 614 

See  Receivers,  1 ;  Taxation,  1 . 

BONDS. 

Bond  to  City  for  Ben^t  of  Materialmen — Action  on  by  Third 
Party.  Inasmuch  as  the  provisions  of  §  2415,  Gen.  Stat.,  re- 
quiring a  corporation  making  public  improvements  to  take 
a  bond  from  contractors  for  the  protection  of  materialmen 
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and  laborers,  are  not  applicable  to  street  grading  contracts, 
the  fact  that  such  a  bond  has  been  voluntarily  given  by  a 
contractor  will  not  estop  his  sureties  from  denying  their 
liability  to  parties  furnishing  the  contractor  with  materials 
for  such  contract,  when  such  materialmen  are  not  parties 
to  the  instrument,  and  at  the  time  of  its  execution  were 
not  interested  in  the  subject  matter  thereof,  although,  as 
between  the  city  and  the  obligors  thereon,  the  bond  may 
be  a  valid  one. —  Sears  v.  Williams 428 

See  Injunction,  4,  5. 

BOUNDARIES. 

Comers  of  Oovemment  Surveys.  The  true  corner  of  a  gov- 
ernment quarter  section  of  land  is  where  the  United  States 
surveyor  established  it,  notwithstanding  its  location  may 
not  be  such  as  is  designated  in  the  plat  or  field  notes. — 
Oreer  v.  Squire 3o9 

BURGLARY. 

Sufficiency  of  Information.  An  information  for  burglary, 
which  charges  the  unlawful  and  burglarious  entry  of  a 
dwelling  house  with  intent  to  commit  a  felony  therein,  is 
sufficient.  ( Linbeck  v.  Statey  1  Wash.  886,  and  State  v.  An- 
derson, 5  Wash.  350,  iollovred.)— Stale  v.  Wilson ^  218 

See  Statutes,  1 . 

CERTIORARI. 

1.  WJien  Lies — Mailers  Within  Judicial  Discretion.  Certiorari 
will  not  lie  to  review  the  action  of  the  superior  court  in 
denying  plaintiff's  motion  for  judgment  after  a  finding  in 
his  favor  upon  a  plea  in  abatement,  and  granting  leave  to 
defendant  to  further  plead. — State,  ex  rel.  McLeod,  v.  Su- 
perior Court 366 

2.  To  Justice  of  the  Peace — Judgment  on  Merits  in  Superior 
Court.  Under  §§1625,  1628,  Code  Proc,  the  superior  court 
may,  upon  the  trial  of  certiorari  proceedings  from  a  jus- 
tice's court,*  either  provide  for  a  trial  upon  the  merits  in 
the  superior  court  or  remand  the  cause  for  such  purpose 
to  the  justice's  court;  but  where  the  judgment  rendered  by 
the  justice  has  been  vacated  by  him  the  superior  court 
cannot,  upon  certiorari,  set  aside  the  order  vacating  the 
judgment  and  affirm  the  judgment  originally  rendered  by 
the  justice,  so  as  to  cut  off  the  other  party  from  a  trial  upon 
the  mer'iU. —McEneaney  v.  Dart 682 
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CHATTEL  MORTGAGES.  See  Assignment  for  Benefit  of 
Creditors,  1 ;  Judgment,  2. 

COMMUNITY  PROPERTY.  See  Assignment  for  Benefit 
OF  Creditors.  8, 4;  Execution,  1, 2;  Husband  and  Wife, 
1-4;  Mechanics'  Liens,  11. 

CONSTITUTIONAL  LAW. 

1.  Police  Poiver  of  State.  A  law  providing  for  the  taking  of 
private  property  withoat  compensation,  for  the  purpose  of 
constructing  ditches  to  drain  swamps,  cannot  be  upheld  as 
being  an  exercise  of  the  police  power  of  the  state  for  the 
abatement  of  a  nuisance,  when  the  act  does  not  declare  the 
nuisance  to  be  of  such  imminent  danger  to  the  public  wel- 
fare as  to  require  the  private  property  of  others  than  those 
maintaining  the  nuisance  to  be  taken  without  compensa- 
tion.— Askam  V.  King  Co 1 

2.  Appropriation  of  Land  for  County  Road.  The  act  of  March 
9,  1898  (Laws,  p.  237),  providing  for  the  location  of  county 
roads  and  award  of  damages  therefor,  is  unconstitutional 
as  to  resident  owners  of  lands  appropriated,  for  the  reason 
that  it  does  not  provide  for  personal  service  upon  them  of 
notice  of  the  proceeding,  and  for  the  further  reason  that  it 
provides  for  the  awarding  of  compensation  upon  the  re- 
port of  the  viewers,  without  the  submission  of  the  question 

to  a  jury. — In  re  Smith's  Petition 86 

3.  Same — Compensation.  The  issuance  of  a  warrant  upon  a 
county  treasurer  in  payment  of  an  award  of  damages  for 
lands  appropriated  by  the  county  is  a  sufficient  compliance 
with  the  constitutional  provision  requiring  the  making  of 
just  compensation  in  such  cases,  when  there  are  funds  in 
the  treasury  out  of  which  such  warrant  can  be  paid. — Id...    85 

4.  Right  to  Speedy  Trial.  Section  1374,  Code  Proc,  providing 
that  the  discharge  of  an  accused  person  for  want  of  a 
speedy  trial  shall  not  be  a  bar  to  a  further  prosecution  does 
not  violate  the  constitutional  guaranty  to  the  accused  in 
criminal  prosecutions  of  a  speedy  public  trial. —  State,  ex 
rel.  Repaih,  v.  Caldwell 336 

See  Counties,  6;  Eminent  Domain. 

CONTINUANCE. 

1.  Terms  Imposed.  Under  §832,  Code  Proc,  a  court  in  post- 
poning a  trial  on  the  application  of  one  of  the  parties  can- 
not impose  as  a  condition  therefor  that  the  applicant  pay 
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more  than  the  sum  of  ten  dollars  to  the  adverse  party,  in 
addition  to  witness  fees. —  Tacoma  National  Bank  v.  Peet..,.  225 

2 .  Same  —  Presumption  of  Regularity .  The  presn  m  ption  th at 
the  proceedings  of  courts  are  regular  does  not  obtain  where 
the  court  has  imposed  an  excessive  condition  for  the  post- 
ponement of  a  trial,  when  the  adverse  party  has  failed  to 
comply  with  a  request  of  the  party  applying  for  postpone- 
ment to  show  the  costs  incurred. —  Id ^  222 

8.  Same  —  Effect  of  Non-Compliance  With  Conditions.  Where 
a  court  has  Imposed  the  payment  of  attorney  and  witness 
fees  as  a  condition  for  postponement  of  trial,  but  has  not 
required  immediate  payment,  the  party  upon  whom  the 
condition  was  imposed  has  a  right  to  appear  and  defend 
at  the  trial,  notwithstanding  his  failure  to  make  payment. 
—  Id 222 

See  Criminal  Law,  1,  2. 

CONTRACTS. 

1.  Modification — What  Constitutes.  A  written  contract  for 
the  sale  of  logs,  providing  for  their  delivery  at  the  pur- 
chaser's mill,  may  be  modified  by  a  subsequent  parol  agree- 
mei^t  whereby  the  purchaser  waives  delivery  at  the  mill 
and  accepts  possession  of  the  logs  as  afloat  in  a  certain 
river  and  in  certain  booms  therein,  without  requiring  any 
consideration  for  the  new  agreement,  and  without  violat- 
ing the  statute  of  frauds. —  Tingley  v.  Fairhaven  Land  Co..    84 

2.  Rescission  —  Sufficiency  of  Evidence.  Where  a  written  con- 
tract for  the  conditional  sale  of  certain  machinery  is  made, 
payments  for  which  are  to  be  made  in  installments  one  and 
five  months  from  date,  the  fact  that  on  the  same  day,  sub- 
sequent to  such  contract,  another  agreement  is  made 
whereby  the  seller  accepts  an  order  on  a  third  party  pro- 
viding for  payment  of  the  machinery  within  sixty  days,  out 
of  moneys  due  from  such  third  party  to  the  purchaser,  is 
not  sufficient,  in  the  absence  of  direct  proof  of  rescission 
of  the  contract  of  conditional  sale,  to  establish  that  the  first 
contract  was  thereby  abrogated,  and  the  delivery  of  the 
chattels  an  absolute  instead  of  a  conditional  one. — Quinn 
V.Parke  &  Lacy  Machinery  Co ^ 186 

3.  Extension  of  Time  of  Payment — D^niteness  of  Terms, 
Where  a  debtor,  in  order  to  gain  time  on  his  account  with  a 
creditor,  goes  to  the  latter  and  tells  him  that  he  has  ob- 
tained a  contract  for  doing  certain  work  for  the  county, 
that  he  will  get  his  first  estimate  upon  said  work  from  the 
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12th  to  the  15th  of  August,  and  that  he  will  then  pay  the 
bill  with  interest  at  the  usual  rate  of  ten  per  cent.,  to  which 
the  creditor  replies  that  it  is  all  right,  he  will  wait,  such 
agreement  does  not  constitute  a  contract  for  the  extension 
of  the  payment  of  the  account  to  a  certain  definite  time. — 
Stickler  v.  Giles 147 

4.  Same — Consider cUion.-  A  stated  account  between  parties 
draws  interest  at  the  legal  rate,  and  a  promise  to  pay  the 
legal  rate  of  interest  on  such  an  account  does  not  consti- 
tute a  consideration  for  an  extension  of  the  time  of  pay- 
ment.—/c?  147 

5.  Action  for  Breach  —  Sufficiency  of  Evidence.  In  an  action 
against  a  steamship  company  for  damages  for  a  violation 
of  a  contract  to  furnish  one  of  its  steamers  for  an  excur- 
sion, a  verdict  in  favor  of  plaintiff  is  unwarranted  when  it 
appears  from  the  evidence  that  it  was  understood  between 
the  parties  that  if  the  steamship  was  to  be  made  use  of  for 
excursion  purposes  it  would  be  necessary  for  the  company 
to  have  knowledge  of  the  fact  on  the  morning  of  its  arrival 
in  port  on  a  certain  day,  and  such  assurances  of  the  fulfill- 
ment of  the  contract  on  the  part  of  the  plaintiff  as  would 
authorize  the  incurring  of  expense  and  malj:ing  prepara- 
tions for  such  use  of  the  steamer;  that,  in  view  of  such  cir- 
cumstances, a  written  memorandum  of  agreement  between 
the  parties,  stipulating  that  plaintiff  should  pay  $500  of  the 
charter  price  "on  the  morning  of  August  15,  1892,  and  $500 
on  August  18,  1892,  before  sailing  of  steamer.*'  made  time 
of  the  essence  of  the  contract;  and  that  there  was  no  proof 
of  a  tender  of  such  sum,  at  any  time  during  the  forenoon 
of  August  15, 1892,  nor  of  any  act  of  the  defendant  excusing 

it. — Goffv.  Pacific  Coast  Steamship  Co 386 

6.  Building  Contract — Construction  of  ^Action  on.  Where,  by 
the  specifications  governing  the  erection  of  a  building  en- 
tered into  between  the  owner  and  a  contractor,  all  differ- 
ences between  them  are  to  be  submitted  to  a  superintendent, 
whose  decision  shall  be  final,  there  can  be  no  action  upon 
the  contract  until  matters  in  dispute  between  owner  and  * 
contractor  have  been  submitted  to,  and  decided  by,  such 
superintendent. — Hughes  v.  Bravinder 595 

7.  Same — When  Damages  Cannot  be  Counter  claimed.  Where, 
under  such  a  contract,  there  is  no  dispute  as  to  the  con- 
tract price,  and  the  superintendent  has  allowed  certain 
items  for  extra  work,  the  contractor  may  recover  there- 
for, and  the  owner  cannot  set  up  any  claim  for  damages 
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in  reduction  of  the  contract  price  or  the  extra  work  when 
he  has  not  presented  such  claim  to  the  superintendent  at 
a  meeting  of  both  parties  to  the  contract  held  for  the  pur- 
pose of  settling  the  account  between  them. — Id 595 

See  Corporations,  1;  Counties,  1,  3;  Custom  and 
Usage;  Frauds,  Statute  of,  1,  2;  Interest,  1; 
Municipal  Corporations,  1;  Specific  Perform- 
ance. 

CORPORATIONS. 

1.  Foreign  Corporations  —  Blffect  of  Failure  to  Comply  with 
Statutes  —  Validity  of  Contracts.  Where  a  penalty  is  at- 
tached to  the  violation  of  a  statute  requiring  foreign  cor- 
porations doing  business  in  this  state  to  first  tile  copies  of 
their  charters  and  the  appointment  of  an  agent,  etc.,  and 
there  is  no  provision  in  the  statute  imposing  the  penalty 
that  the  contracts  of  such  corporations  not  complying  with 
the  law  shall  be  void,  a  party  contracting  with  such  corpo- 
ration is  estopped  from  pleading  its  want  of  compliance 
with  the  statute. — La  France  Fire  Engine  Co.  v.  Town  of 
Mt.  Vernon 142 

2.  Stock — Liability  of  Stockholders  for  Subscriptions.  Sub- 
scribers to  the  stock  of  a  corporation  cannot  escape  liability 
as  against  creditors  thereof  on  the  ground  that  a  portion 
of  the  stock  was  illegally  subscribed  for  by  another  corpo- 
ration, when  the  other  stockholders  have  all  taken  with 
knowledge  of  that  fact,  and  have  paid  a  portion  of  their  sub- 
scriptions for  the  purpose  of  enabling  the  corporation  to 
commence  business  and  incur  indebtedness. — Cole  v.  ScU- 
sop  R.  R.  Co 487 

3.  Same.  Although  stock  in  a  corporation  has  been  sub- 
scribed for  by  an  individual  "as  trustee," an  action  to  re- 
cover on  the  subscription  may  be  maintained  against  the 
real  parlies  in  interest,  when  the  complaint  alleges  that 
such  trustee  made  the  subscription  as  the  agent  of  the  de- 

,  fendants,  who  were  subscribers  to  the  stock,  at  their  request 
and  for  the  benefit  of  each  of  them  in  proportion  to  his  in- 
dividual subscription. — Id 487 

4.  Same — Right  of  Receiver  to  Enforce  Subscriptions.  Where 
a  receiver  has  been  appointed  for  an  insolvent  corporation 
in  a  proceeding  prosecuted  by  creditors,  the  receiver  has 
the  rights  of  the  creditors  at  whose  instance  he  was  ap- 
pointed, and  may  maintain  an  action  to  enforce  subscrip- 
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tions  to  stock,  although  the  corporation  itself  might  not  be 
authorized  to  sue  on  the  subscriptions. — Id 487 

See  Fraudulent  Conveyances;  Receivers,  1,  8,  4; 
Writs  and  Process.  1. 

COSTS. 

1 .  Right  to.  Where  an  action  for  the  reformation  of  a  deed  is 
brought  without  prior  demand  upon  the  defendant  for  a 
correction,  and  the  defendant  has  at  all  times  disclaimed 
title  to  the  disputed  parcel,  the  costs  of  the  action,  upon  a 
decree  of  reformation,  should  be  assessed  against  the 
plaintiff. —  Seward  v.  Spurgeon 74 

2.  Taxation.  Where  costs  in  an  action  depend  on  facts  not 
ascertained  from  the  record  of  the  case,  the  cost  bill  should 
itemize  the  charge. —  Poiwin  v.  Blashtr 460 

3.  Same.  Costs  on  execution,  being  accruing  costs  which  the 
sheriff  adds  as  they  are  made,  have  no  place  in  a  cost 
bill.— /rf 460 

See  Continuance,  1-8;  Sheriffs  and  Constables. 

COUNTIES. 

1.  Contracts  ^Employment  of  County  Physician — Rescission. 
Where  a  physician  has  been  employed  for  the  term  of  one 
year  by  county  commissioners  to  attend  the  poor  of  the 
county  and  has  accepted  the  employment  and  entered  upon 
the  discharge  of  his  duties,  the  contract  cannot  be  after- 
wards rescinded  by  the  county,  although  extending  for  a 
period  beyond  the  terms  of  the  commissioners  making  it. 
--Webb  V.  Spokane  Co 103 

2.  Establishment  of  County  Road — County  Surveyor  as  Viewer 
— Compensation.  A  county  surveyor  appointed  as  one  of 
the  viewers  for  the  establishment  of  a  public  highway  can- 
not compel  the  county  commissioners  to  pay  him  the  salary 
prescribed  for  public  services  by  the  surveyor,  but  he  stands 
in  the  position  of  any  other  viewer  and  is  not  entitled  to 
compensation  until  the  costs  have  been  taxed  and  an  order 
made  for  payment  by  the  court  before  whom  the  proceed- 
ings are  pending. —  State,  ex  ret.  Ames,  v.  Oasch 226 

3.  Contracts — Use  of  Abstract  Books  by  Assessor — Liability  of 
County.  A  county  cannot  be  rendered  liable  for  the  use 
made  of  a  set  of  abstract  books  by  its  assessor  in  making 
the  county  assessment,  although  the  books  may  have  been 
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of  great  assistance  in  the  work. —  Snohomish  Co.  Abstract 
Co.  V.  Anderson 349 

4.  County  Commissioners  —  Extra  Services  —  Allowance  for. 
The  claim  of  a  county  commissioncF  for  services  and  ex> 
penses  in  attending  a  session  of  the  state  board  of  equaliza- 
tion in  the  interests  of  his  county,  to  prevent  an  increase  in 
the  county  valuation  by  the  state  board,  must  be  presented 
to  the  superior  court  for  allowance  by  petition,  under 
Laws  1893,  p.  176,  §  3,  and  the  allowance  of  such  claim  by 
the  board  of  county  commissioners  is  illegal  and  unau- 
thorized.—  Hartson  v.  Dale 379 

5.  Same.  The  claim  of  a  member  of  the  board  of  county 
commissioners  for  compensation  for  extra  services,  when 
allowed,  cannot  be  ordered  paid  out  of  the  salary  fund.— 

Id 379 

6.  Same — Terms  of  Office  —  Constitutimial  Law.  The  act  of 
March  26, 1890,  providing  that  counties  shall  be  divided  into 
commissioner's  districts  and  county  commissioners  elected 
therein,  and  the  act  of  February  28, 1891,  fixing  the  term  of 
office  of  county  commissioners  in  the  various  districts,  do 
not  violate  art.  6,  §8  of  the  constitution,  providing  that  the 
election  of  county  and  district  officers  must  be  held  bien- 
nially, as  such  section  must  be  construed  in  connection 
with  art.  11,  §5  of  the  constitution,  which  authorizes  the 
legislature  to  provide  for  the  election  of  county  commis- 
soners  and  fix  their  terms  of  office — State,  ex  rel.  Hays,  v. 
Twichell _ 580 

CRIMINAL  LAW. 

1.  Continttance.  The  granting  of  a  continuance  being  largely 
discretionary  with  the  trial  court,  a  judgment  will  not  be 
reversed  because  of  the  refusal  of  a  continuance  for  the 
purpose  of  procuring  evidence  of  certain  facts,  when  it  is 
not  made  to  appear  that  the  same  evidence  could  not  be 
procured  from  other  witnesses. — State  v.  Murphy 204 

2.  Same.  The  refusal  of  the  court  to  grant  a  continuance  in 
a  criminal  prosecution,  on  account  of  the  absence  of  wit* 
nesses,  is  not  an  abuse  of  discretion,  when  the  only  showing 
therefor  is  the  general  allegation  that  defendant  could  prove 
an  alibi  by  said  witnesses,  and  that  said  witnesses  were  in 
the  jurisdiction  of  the  court,  but  their  whereabouts  could 
not  be  ascertained  by  defendant,  although  his  counsel  had 
made  unceasing  efforts  to  ascertain  their  location. — State 

V.  Wilsoh 218 
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8.  Proof  of  Venue — Embezzlement,  In  a  prosecution  for  em- 
bezzlement, when  there  is  proof  that  the  moneys  came  into 
the  hands  of  the  accused  in  a  certain  county,  and  that  all 
his  duties  growing  out  of  his  trust  were  confined  to  that 
county,  the  proof  is  sufficient  to  prima  facie  establish  the 
fact  that  his  conversion  of  the  funds  was  in  the  same  county. 
— State  V.  Wkiteman 402 

4.  When  Improper  Testimony  Not  Pr^'udicial.  In  such  a  prose- 
cution, error  in  the  admission  of  testimony  tending  to  prove 
the  crime  is  not  prejudicial,  when  the  admissions  of  the  ac- 
cused, that  he  had  converted  certain  of  the  moneys  to  his 
own  use,  are  alone  sufficient  to  authorize  a  finding  of 
guilty.— /tf 402 

5.  Assault  With  Intent  to  Murder — Verdict  for  Assault  With  In- 
tent to  do  Bodily  Harm.  Under  an  information  charging 
the  accused  with  an  assault  with  an  intent  to  commit  mur- 
der, a  verdict  finding  him  guilty  of  assault  with  a  deadly 
weapon  with  intent  to  do  bodily  harm  is  erroneous. — Stale 

V.  Largent 691 

See  Arson;  Burglary;  Constitutional  Law,  4;  Em- 

BEZZLBMBNT;  FORGERT;  GaMING;  HOMICIDB;  IN- 
TOXICATING Liquors;  Jury;  Larceny;  Statutes, 
1,  8. 

CUSTOM  AND  USAGE. 

When  May  be  Proven.  Where  a  definite  contract  has  been 
made,  and  the  controversy  is  not  aa  to  the  meaning  of  the 
terms  used  by  the  parties,  but  as  to  what  precise  terms  had 
in  fact  been  used,  evidence  of  custom  is  not  admissible.— 
Vollrath  v.  Crowe 874 

DAMAGES. 

If^uries  to  Residence  Lot — Measure  of  Damages.  In  such  an 
action,  an  instruction  states  the  proper  measure  of  dam- 
ages when  it  charges  the  jury  that  the  amount  of  the  re- 
covery would  be  such  an  amount  as  would  put  the  premises 
in  as  good  condition  as  they  were  in  before  the  gravel  and 
debris  was  washed  upon  them,  making  allowance  for  such 
benefits  as  the  premises  may  have  received  from  the  de- 
posit of  gravel,  etc.,  upon  them. — Koch  v.  Investment  Co 405 

See  Appeal,  9;  Injunction,  8. 

DEDICATION. 

Dedication  of  Street  by  Implication.  Where  a  property  owner 
joins  in  a  petition  to  a  city  council  to  improve  a  certain 

46—9  WASH. 
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street,  whose  improvement  as  prayed  for  would  necessitate 
the  appropriation  of  a  portion  of  such  petitioner's  land,  and 
the  city  has  acted  upon  such  petition  and  improved  the 
street  and  occupied  it  as  a  public  highway  for  upwards  of 
three  years,  a  dedication  will  be  presumed,  and  the  owner 
can  recover  nothing  for  the  land  so  taken  and  occupied  by 
the  city  as  a  street. — Ball  v.  Tacoma 593 

DEMAND.    See  Assumpsit. 

DESCENT  AND  DISTRIBUTION. 

Action  by  Heir — Necessity  for  Prior  Administration.  Where 
the  complaint  in  an  action  by  an  heir  sets  up  facts  showing 
that  there  is  no  necessity  for  an  administration  of  his  ances- 
tor's estate,  the  complaint  will  not  be  held  insufficient  on 
the  ground  that  plaintiff  is  suing  as  heir,  when  there  has 
been  no  distribution  of  the  estate  of  his  ancestor.  ( Batch 
V.  Smith,  4  Wash.  497,  and  Bill  v.  Young,  7  Wash.  33.  distin- 
guished.)—  Tucker  v.  Brown 357 

DIVORCE.    See  Estoppel,  2,  8. 

EJECTMENT. 

1.  Necessary  Farties — Tenants  in  Corntnon.  The  tenant  in 
possession  is  the  only  necessary  party  defendant  in  an  ac- 
tion of  ejectment;  and,  although  he  may  set  up  that  there 
are  tenants  in  common  with  him  and  ask  that  they  be  made 
parties,  the  plaintiff  cannot  be  compelled  to  bring  them 

in. —  Baymond  v.  Morrison 156 

2.  Pleadings — Reply.  Judgment  on  the  pleadings,  in  an  ac- 
tion of  ejectment,  is  erroneous,  when  grounded  on  plaintifiTs 
failure  to  reply  to  an  allegation  of  the  answer  "  that  neither 
the  plaintiffs  nor  either  of  them,  nor  the  ancestors  or  pre- 
decessors of  either,  have  been  seized  or  possessed  of  the 
premises  in  question,  or  any  part  or  parcel  thereof,  within 
ten  years  next  preceding  the  said  filing,"  as,  when  the  com- 
plaint has  alleged  that  plaintiffs  were  so  seized  on  a  cer- 
tain day,  such  allegation  of  the  answer  is  equivalent  merely 
to  a  denial  of  the  corresponding  allegation  of  the  com- 
plaint.—i(/  156 

8.  Pleading — General  Denial.  Under  §582,  Code  Proc,  re- 
quiring the  defendant  in  ejectment  proceedings  to  plead 
the  estate  or  license  whereby  he  holds  possession,  an  an- 
swer of  general  denial  will  create  no  issue;  and  where 
plaintiff,  in  such  an  action,  pleads  and  proves  any  legal 
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right  to  the  premises,  he  thereby  establishes  a  prima  facie 
case  against  defendant. — Allen  v.  Biggins 446 

4.  Action  by  Tenant  in  Common,  A  tenant  in  common  is,  as 
against  every  person  but  his  co-tenant,  entitled  to  every 
part  of  the  common  land,  and  may  recover  the  possession  of 
all  such  land  in  an  action  of  ejectment  brought  against  a 
stranger  to  the  common  title. — Id 446 

See  Descent  and  Distribution. 

ELECTIONS    AND    VOTERS.     See  Municipal   Corpora- 
tions, 14. 

EMBEZZLEMENT. 

1.  Sufficiency  of  Information.  An  information  for  embezzle- 
ment which  charges  that  the  defendant,  in  Ring  county, 
State  of  Washington,  on  a  day  named,  was  the  agent  of  a 
certain  person,  and,  as  such  agent,  was  then  and  there  en- 
trusted with  a  certain  sum  of  money,  the  property  of  his 
principal,  and  that  thereafter,  on  a  day  named,  he  did  unlaw- 
fully convert  the  same  to  his  own  use,  is  insufficient  on  the 
ground  that  it  does  not  charge  the  conversion  as  taking 
place  within  said  county  of  King. —  Stale  v.  Mayberry 193 

2.  Sufficiency  of  Information.  An  information  charging  that 
a  sum  of  money  had  come  into  the  hands  of  the  accused  as 
assignee  of  certain  persons,  and  that  at  a  certain  time  and 
place  he  had  unlawfully  and  fraudulently  converted  the 
same  to  his  own  use,  sufficiently  charges  the  crime  of  em- 
bezzlement under  §55,  Penal  Code,  when  interpreted  in  the 
light  of  §1244,  Code  Proc,  which  declares  that  an  informa- 
tion shall  be  sufficient,  if  the  necessary  facts  are  so  stated 
that  a  man  of  common  understanding  can  determine  there- 
from the  offense  with  which  he  is  charged. —  State  v.  White- 
man 402 

See  Criminal  Law,  3,  4. 

EMINENT  DOMAIN. 

Appropriation  of  Land  for  Ditches  Without  Compensation. 
The  drainage  law  of  this  state  (Gen.  Stat.,  tit.  21,  ch.  1)  is 
unconstitutional,  as  it  provides  for  the  taking  of  private 
property  without  there  having  been  an  assessment  of  dam- 
ages or  the  payment  of  compensation  therefor. — Askarn  v. 
King  Co 1 

See  Constitutional  Law,  1-3. 
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1.  Befarmation  of  Deed.  Reformation  of  a  deed  will  be  denied 
where  it  is  not  clearly  shown  that  the  parties  to  the  contract 
intended  to  convey  a  particular  piece  of  land  other  than  the 
one  described  in  the  deed. —  Seward  v.  Spurgcon 74 

2.  Accounting  Between  Partners — Right  to  Jury  Trial.  An 
action  for  an  accounting  between  partners  being  an  equita- 
ble one,  neither  party  to  the  action  has  a  right  to  have  the 
questions  in  relation  thereto  determined  by  a  jury. — Hamar 

V.  Peterson 152 

3.  Objection  That  There  is  Remedy  at  Law — How  Raised. 
Where  all  parties  voluntarily  submit  a  matter  in  contro- 
versy to  the  equity  side  of  the  courts  the  fact  that  the  plaint- 
iff has  an  adequate  remedy  at  law  cannot  be  raised  by 
motion  to  dismiss  upon  the  trial  of  the  cause. —  Wilkeson 
Coal  &  Coke  Co.  v.  Driver 177 

4.  Action  for  Accounting  by  Agent.  Where  an  agent  has  been 
intrusted  with  the  money  of  his  principal  for  the  purchase 
of  hops,  and,  after  purchasing  hops,  sells  them  on  his  ow^n 
account  and  returns  the  money  advanced  by  his  principal, 
the  latter  is  entitled  to  an  accounting  in  equity,  although 
no  fraud  on  the  part  of  the  agent  is  alleged  or  proveo. — 
Neis  V.  Farquharson 508 

5.  Same— Decree.  The  failure  of  the  trial  court  to  order  a 
technical  accounting  is  not  a  ground  for  reversal  of  the  de- 
cree, when  the  court  itself  finds  the  amount  due  and  such 
amount  is  not  larger  than  the  evidence  warrants. — Id 508 

6.  Equitable  Reli^— Amount  of  Damage.  Although  the  actual 
damage  to  a  riparian  proprietor  by  reason  of  the  diversion 
of  water  from  a  stream  flowing  over  his  land  may  be  slight, 
from  a  pecuniary  point  of  view,  still  he  is  entitled  to  relief 

in  a  court  of  eqnit j.—Rigney  v.  Tacoma  Light  &  Wetter  Co,,  576 

7.  Same  ^Adequate  Remedy  at  Law — Continuing  Injury.  The 
fact  that  the  complainant  in  a  suit  to  restrain  the  diversion 
of  a  stream  from  its  natural  flow  has  a  right  to  an  action 
for  the  recovery  of  damages  does  not  afford  such  an  ade- 
quate and  effectual  relief  at  law  as  to  bar  recourse  to  a 
court  of  equity,  when  the  diversion  is  a  continuing  one, 
constantly  operating  to  his  injury. — Id 576 

See  Assignment,  4;  Mobtgaoks;  Municipal  Cobpo- 
BATioNs,  80;  Specific  Pebfobmance;  Watebs  asi> 
Wateb  Coubses,  2-4. 
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ESTOPPEL. 

1.  In  Pais.  One  who,  while  elected  as  a  county  attorney,  as- 
sumes the  duties  applicable  by  law  to  the  office  of  prose- 
cuting attorney,  and  collects  delinquent  taxes  as  such 
prosecuting  attorney,  is  estopped  to  deny  that  he  was  in 
reality  filling  the  office  of  prosecuting  attorney,  when  action 
is  instituted  against  him  by  the  county  to  recover  the  sums 
collected  by  him  under  such  law. — Spokane  County  v.  Allen..  229 

2.  By  Record — Vacation  of  Decree  of  Divorce — Want  of  Juris- 
diction. A  decree  of  divorce  granted  in  favor  of  the  wife 
upon  her  cross  complaint  will  not  be  set  aside  after  the 
lapse  of  three  years,  upon  her  application  therefor  on  the 
ground  that  the  court  never  had  jurisdiction  of  the  action 
because  of  the  non-residence  of  plaintiff  as  the  appearance 
of  defendant  in  the  cause,  and  her  filing  of  a  cross  complaint 
therein  upon  which  she  procured  a  decree  in  her  favor, 
estops  her  from  now  denying  the  jurisdiction  of  the  court. 
—Ferry  v.  Ferry 239 

3.  In  Pais.  A  decree  of  divorce  procured  by  a  wife,  which  in- 
cludes a  division  of  property,  will  not  be  set  aside  on  the 
ground  of  fraud  in  that  the  division  was  based  upon  a  valu- 
ation of  property  represented  by  the  husband  as  a  true  one, 
while  in  fact  it  was  but  one-fifth  of  the  actual  value,  when 
the  wife  was  fully  acquainted  with  the  various  parcels  of 
land  involved  and  could  have  readily  discovered  the  valua- 
tion thereof  by  inquiry. — Id 239 

See  Assignment,  3;  Bonds;  Insurance,  3;  Municipal 
Corporations,  25;  Parent  and  Child,  8;  Waters 
AND  Water  Courses,  3. 

EVIDENCE. 

1.  Hearsay — What  Constitutes.  A  witness  cannot  fortify  his 
testimony  by  reference  to  memoranda  when  the  entries 
were  not  made  at  the  time  as  the  result  of  matters  wholly 
within  his  own  knowledge,  but  were  derived  from  the  re- 
ports of  servants. —  Tingley  v.  Fairhaven  Land  Co 34 

2.  Best  Evidence  — Proof  of  Record.  The  original  mortgage 
filed  for  record,  with  the  certificate  of  the  auditor  under  his 
hand  and  seal  stating  the  time  of  filing  and  the  volume 
and  page  where  the  instrument  is  recorded,  is  competent 
evidence  of  the  record. — Peters  v.Oay 383 

3.  Declarations  of  Agent,  The  fact  that  plaintiff  left  a  promis- 
sory note  for  a  certain  sum  in  the  hands  of  the  cashier  of 
a  bank,  with  authority  to  cancel  it  upon  the  execution  by 


1 
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EVIDENCE — Continued. 

the  parties  thereto  of  two  new  notes  covering  the  same 
sum,  constitutes  such  cashier  an  agent  of  plaintiff,  so  that 
his  declarations  concerning  the  subject  matter,  made  in  the 
absence  of  plaintiff,  are  admissible  in  evidence. — War  bur- 
ton V.  Ralph 587 

See  Appeal,  84;  Arson,  2;  Custom  and  Usage;  Judg- 
ment, 7;  Municipal  Couporations,  15,  17;  Negli- 
gence, 2;  Orders;  Sale,  8;  Witness,  1,  2,  4. 

EXECUTION.  ^ 

1.  Belief  Against — It^function.  Injunction  will  not  lie  to  re- 
strain the  sale  of  community  real  estate  against  which  a 
decree  of  sale  had  been  entered  in  a  proceeding  for  the 
foreclosure  of  a  mechanic's  lien,  to  which  the  wife  had  not 
been  made  a  party. — Turner  v.  Bellingham  Bay  Lumber, 
etc,  Co 484 

2.  Same.  Where  a  judgment  has  been  rendered  against  the 
husband  alone  for  a  community  debt,  the  levy  of  execution 
thereunder  against  the  separate  property  of  the  husband 
or  the  community  property  of  husband  and  wife  cannot  be 
enjoined. — Curry  v.  Catlin 495 

See  Costs.  3;  Mortgages,  1,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Allowance  of  Demand  —  PresentcUion  to  Adminisiralor. 
Where  a  demand  against  a  decedent's  estate  is  merely  for 
equitable  relief,  or  for  uncertain  and  unliquidated  dam- 
ages, it  is  not  necessary  to  present  it  to  the  administrator 
for  allowance  or  rejection  prior  to  the  institution  of  suit 
thereon. — Neis  v.  Farquharson 508 

2.  Same — When  Objection  Must  be  Raised.  The  objection  that 
there  was  no  presentation  of  plaintifiTs  claim  or  demand  to 
the  administrator  prior  to  suit  cannot  be  urged  for  the  first 
time  in  the  appellate  court. — Id 508 

See  Witness,  4. 

FORGERY, 

Information — Description  of  Crime.  Under  the  provisions  of 
our  code  ( Code  Proc,  g§  1284, 1235, 1244. 1245 ),  it  is  unneces- 
sary, in  an  information  charging  the  crime  of  forgery,  to 
set  forth  a  copy  of  the  forged  instrument,  as  the  acts  con- 
stituting the  crime  may  be  fully  and  plainly  set  forth  other- 
wise by  appropriate  words  of  description.— 5^0^  v.  Wright..    96 
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FRAUD. 

1.  Pleading  and  Proof.  Although  a  pleading  may  not  in  di- 
rect terms  allege  fraud,  yet,  if  the  acts  constituting  the 
fraud  are  set  forth,  the  pleading  sufficiently  alleges  fraud  to 
admit  of  proof  thereunder. —  Rathbone  v.  Frost 162 

2.  Same.  In  an  action  upon  a  written  contract  by  defendant 
guaranteeing  payment  of  all  bills  of  merchandise  which 
plaintiff  might  thereafter  sell  a  third  person,  to  which  the 
defendant  sets  up  the  defense  that  on  a  certain  date  he  exe- 
cuted a  contract  of  guaranty  for  goods  already  sold  to  such 
third  person;  that  thereafter  plaintiff  sent  him  another 
form  of  guaranty,  claiming  it  to  be  the  form  generally 
used,  which  he  was  desired  to  sign  and  return,  represent- 
ing that  such  new  guaranty  was  simply  for  the  purpose  of 
carrying  out  the  original  agreement  and  contract  signed 
by  defendant;  and  that  relying  upon  said  representations, 
without  paying  any  attention  to  the  form  inclosed,  defend- 
ant signed  the  new  agreement  and  forwarded  it  to  plaint- 
iff, the  same  being  the  instrument  set  forth  in  plaintiff's 
complaint,  evidence  is  admissible  showing  the  receipt  by 
defendant  of  a  letter  from  plaintiff  in  regard  to  the  substi- 
tution of  another  form  of  guaranty,  in  which  it  was  alleged 
that  ''there  is  but  little  difference  in  the  blanks,  but  we 
prefer  to  have  our  own  regular  forms,"  and  that  the  origi- 
nal contract,  which  had  been  lost  or  retained  by  plaintiff, 
limited  defendant's  liability  to  the  sum  of  $500  for  a  bill  of 
merchandise  sold,  and  that  said  indebtedness  had  been 
wholly  paid.— 7rf 162 

8.  Same  —  Instructions.  In  such  a  case  it  is  erroneous  to  re- 
fuse defendant's  request  for  a  charge  to  the  jury  that 
plaintiff  is  not  entitled  to  recover,  if  they  find  that  the 
original  contract  limited  defendant's  liability  as  guarantor 
to  five  hundred  dollars  and  that  the  guaranty  sued  upon 
was  obtained  through  the  fraud  and  misrepresentation  of 
plaintiff.— JW  162 

FRAUDS,  STATUTE  OF. 

1.  Promise  to  Pay  Debt  of  Another.  The  agreement  of  a  cred- 
itor to  forbear  the  enforcement  of  his  debt  is  not  a  sufficient 
consideration  to  support  an  oral  promise  of  a  third  person 
to  pay  that  debt,  although  such  third  person,  at  the  time 
of  making  the  promise,  may  be  of  the  opinion  that  such 
payment  would  subserve  and  promote  his  own  pecuniary 
interests  in  the  debtor's  property. —  McKenzie  v.  Puget 
Sound  National  Bank 442 
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FRAUDS,  STATUTE  OF— CoirriKUBD. 

2.  Original  UndertaJdng — Promise  to  Accept  Draft.  Where 
defendant  has  contracted  with  plaintiffs  that  if  they  will  pay 
certain  orders  drawn  on  him  he  will  accept  and  pay  the 
same,  the  contract  is  an  original  undertaking  founded  upon 
a  good  consideration,  and  is  binding  without  being  in  writ> 
ing. — Kelley  v.  Qreenough 059 

See  Contracts,  1. 

FRAUDULENT  CONVEYANCES. 

Intention  to  Defraud— Insolvent  Corporation  —  Preferences. 
Where  a  corporation  is  conducting  a  profitable  business  it 
is  not  chargeable  with  insolvency  from  the  fact  that  ts  in- 
debtedness is  in  excess  of  its  assets;  and  e^bonafide  chattel 
mortgage  given  under  such  circumstances  is  not  invalid 
on  the  ground  of  being  a  preference  by  an  insolvent  cor- 
poration.—  Brooks  V.  Skookum  Mfg.  Co 80 

GAMING. 

1.  Conducting  Faro  Oame — Information.  An  information 
charging  defendant,  in  the  language  of  the  statute,  with 
conducting  a  game  of  faro  is  sufficient  without  describing 
the  offense,  under  the  provisions  of  Penal  Code,  §  140,  as  the 
offense  is  so  fully  individuated  by  the  statute  that  the  de- 
fendant has  proper  notice  of  what  offense  he  is  charged 
with,  from  the  mere  adoption  of  the  statutory  terms. — 
State  V.  Wilson 16 

2.  Same.  In  a  prosecution  for  conducting  a  game  of  faro,  as 
proprietor,  it  is  unnecessary  that  the  information  name 
the  person  with  whom  the  game  was  played,  as  the  grava- 
men of  the  offense  is  the  conducting  of  such  a  prohibited 
game  as  proprietor. —  Id 16 

8.  Same — Evidence.  In  a  prosecution  for  conducting  a  game 
of  faro,  testimony  that  chips  and  money  were  played  for 
on  a  particular  day  and  that  certain  named  persons  were 
in  the  game  is  competent  as  part  of  the  res  gestae. — Id 16 

4.  Same — Instructions.  In  such  a  case,  an  instruction  to  the 
jury  that  it  is  not  necessary  that  they  should  find  that  the 
offense  was  committed  on  the  specific  day  charged  in  the 
information,  but  that  it  is  sufficient  if  they  find  that  it  was 
committed  on  any  specific  day  within  one  year  next  preced- 
ing the  tiling  of  the  information,  is  not  erroneous. — Id 16 

5.  Same.  An  instruction  is  not  erroneous  for  the  reason  that 
a  clause  thereof  charges  the  jury  that,  if  they  find  that  the 
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GAMING  —  Continued  . 

^ame  of  faro  was  carried  on  for  gain,  they  must  find  de- 
fendant guilty,  when  the  instruction,  taken  as  a  whole, 
charges  the  jury  to  find  defendant  guilty  if  they  find  from 
the  evidence  that  all  the  Acts  necessary  to  constitute  the 
crime  had  been  committed  by  defendant. — Id 16 

GARNISHMENT. 

1.  Parties  —  Intervention.  Where  a  bank  summoned  as  gar- 
nishee sets  up  in  its  answer  that  it  has  money  deposited  by 
the  judgment  defendant,  but  that  such  money  has  been  col- 
lected and  deposited  by  such  defendant  as  city  marshal  of 
a  city,  and  that  all  sums  held  in  the  defendant's  name  by 
the  garnishee  in  fact  belong  to  the  city,  it  is  error  for  the 
court,  of  its  own  motion,  to  require  the  city  to  appear  in 
the  action  as  an  intervener. — Marx  v.  Parker 478 

2.  Liability  of  Funds  Held  by  Public  Officers.  Where  funds 
deposited  by  a  public  officer  in  bank  in  his  individual  name 
belong,  in  equity,  to  the  municipal  corporation  of  which  he 
is  an  officer,  such  funds  cannot  be  garnished  at  the  suit  of 
his  individual  creditors. — Id 478 

See  Office  and  Officers,  8. 
GUARANTY.    See  Fraud,  2,  8. 
HIGHWAYS.    See  Dedication. 
HOMESTEAD.    See  Mechanics'  Liens,  1. 

HOMICIDE. 

1.  Murder  —  Sufficiency  of  Information.  An  information 
charging  murder  in  the  first  degree  is  sufficient  when  it 
charges  that  the  accused,  on  a  certain  day,  in  a  certain 
county  and  state, ''purposely  and  of  his  deliberate  and  pre- 
meditated malice,  unlawfully  and  feloniously  killed  [the 
deceased  ],  by  then  and  there  purposely  and  of  his  deliber- 
ate and  premeditated  malice,  shooting  and  cutting  and 
mortally  wounding  the  said  [deceased]  with  a  gun  and  with 
a  knife,  which  the  said  [accused  person]  then  and  there 
held  in  his  hands."— S^ate  v.  Smith 841 

2.  Same.  When  there  is  nothing  in  the  record  showing  the 
absence  of  the  conditions  which  must  exist  in  order  to  war- 
rant the  prosecution  of  a  public  ofifense  by  information,  the 
accused  cannot  complain  of  the  overruling  of  his  motion  in 
arrest  of  judgment,  made  on  the  ground  of  the  insufficiency 

of  the  information  in  that  regard. —  Id 841 
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HOMICIDE — Continued  . 

8.  Same —  Corpus  Delicti.  In  a  prosecution  for  murder  the 
corpus  delicti  is  sufficiently  proven  when  it  is  shown  that 
the  charred  corpse  of  a  man,  with  throat  cut  and  hullet 
holes  through  head  and  abdomen,  was  found  amon|ir  the 
burned  ruins  of  a  barn;  that  from  certain  physical  pecu- 
liarities of  teeth  and  hair,  and  also  from  the  shape  of  the 
head  and  face,  neighbors  and  friends  recognized  the  corpse 
as  being  that  of  the  owner  of  the  premises,  with  whose 
murder  the  accused  was  charged. —  Id 341 

4.  Appectl  —  Sufficiency  of  Evidence.  A  conviction  of  the 
crime  of  murder,  based  upon  circumstantial  evidence,  will 
not  be  set  aside  when  all  the  facts  and  circumstances  ap- 
pearing in  evidence  warrant  the  conclusion  that  the  accused 
was  guilty  of  the  crime  charged. — Id 341 

HORSE  AND  STREET  RAILROADS. 

1 .  Liability  for  Negligence — Pleading .  W  here  the  only  allega- 
tions  of  negligence  in  a  complaint  for  injuries  received  as 
the  result  of  a  collision  with  a  street  car  are  that  defendant 
''carelessly  and  negligently  ruu  one  of  its  cars  along  said 
street  at  a  high  rate  of  speed,  and  negligently  and  care- 
lessly omitted  while  approaching  plaintiff  to  give  any  signal 
by  ringing  the  bell,  or  otherwise,  of  the  approach  of  said 
car,"  it  is  error  for  the  court  to  try  the  case  upon  the  the- 
ory that  general  negligence  had  been  Meged.— Bedford  v. 
Spokane  St.  By.  Co 55 

2.  Savie  —  Negligence  of  Traveler.  In  an  action  for  damages 
against  a  street  railway  company  for  injuries  received  as 
the  result  of  a  collision,  it  is  erroneous  to  charge  the  jury 
that  a  person  might  foolishly  and  carelessly  and  recklessly 
get  upon  the  track  of  the  railway  and  yet  recover  damages 
unless  the  company  was  without  fault  in  running  the  car 
against  him. — Id 55 

3.  Saine — hijury  to  Child.  In  an  action  against  a  motor  com- 
pany for  negligently  running  over  a  child  of  tender  years 
on  or  near  a  crossing,  defendant  is  not  entitled  to  a  non- 
suit on  the  ground  of  the  insufficiency  of  the  evidence  when 
there  is  evidence  showing  that  the  gripman  did  not  keep 
such  a  lookout  as  the  circumstances  demanded,  nor  give 
any  warning  of  approach,  and  that,  after  discovering  the 
child  on  the  track,  the  car  might  have  been  stopped  sooner, 
if  the  brakes  had  been  in  proper  condition. —  Mitchell  v. 
Ta^oma  By.  &  Motor  Co 130 
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HORSE  AND  STREET  RAILROADS  — Continued. 

4.  Same — Contributory  Negligence  —  Instructions.  In  an  ac- 
tion for  damages  against  a  motor  company,  where  one  of 
the  issues  is  that  plaintiff  was  guilty  of  contributory  negli- 
gence in  suddenly  running  in  front  of  the  car  while  it  was 
in  motion,  it  is  misleading  to  charge  the  jury  that  "  all  per- 
sons have  a  right  to  be  on  and  pass  along  the  street,  and 
one  is  not  a  trespasser  because  he  happens  to  be  on  the  line 

or  track  of  a  street  car." — Id 120 

5.  Same.  In  such  an  action  instructions  are  erroneous  which 
ignore  the  question  of  the  contributory  negligence  of 
plaintiff,  while  they  emphasize  the  fact  that  plaintiff  was  a 
child  of  tender  years,  and  not  chargeable  with  the  same 
care  as  adults,  but  that  defendant  was  chargeable  with 
a  greater  degree  of  care  toward  children,  and  what  would 
not  be  negligence  toward  an  adult  might  be  in  the  case  of 

a  child  of  tender  years. —  Id 120 

6.  Contributory  Negligence — Playing  in  Street.  It  is  not  neg- 
ligence per  se  to  be  upon  a  railway  track  at  a  place  other 
than  that  where  pedestrians  usually  cross  the  street;  nor 
does  the  fact  that  injury  was  received  while  engaged  in 
playing  on  the  street  constitute  negligence  per  se. —  Id 120 

HUSBAND  AND  WIFE. 

1.  Community  Property  —  Liability  for  Debts.  The  presump- 
tion arising  from  the  execution  of  a  promissory  note  by 
the  husband  alone  is  that  it  was  given  for  a  community 
debt. —  Bierer  v.  Blurock 63 

2.  Community  Property —  What  Constitutes.  There  being  no 
common  law  marriage  in  this  state,  land  acquired  with  the 
earnings  of  a  man  and  woman  who  live  together  and  hold 
themselves  out  to  the  world  as  man  and  wife,  is  not  com- 
munity property;  and,  if  no  trust  relation  be  established, 
the  land  must  be  regarded  as  belonging  to  the  one  in  whose 
name  the  legal  title  stands. —  Stans  v.  Bailey 115 

3.  Community  Debts — Liability  of  Community  and  Separate 
Property.  The  finding  of  the  lower  court  that  certain  real 
estate  is  not  the  separate  property  of  the  wife  will  not  be 
disturbed  when  the  evidence  shows  that,  although  the  land 
had  been  in  part  purchased  with  the  separate  money  of  the 
wife,  the  understanding  between  husband  and  wife  that  the 
land  was  to  be  hers  was  not  had  until  after  the  money  had 
been  received  and  applied  by  the  husband  to  his  own  use, 
and  that  their  testimony  on  this  point  was  contradicted  by 
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HUSBAND  AND  WIFE  — Continued. 

their  sworn  statements  in  other  litigations  which  they  had 
had. —  Curry  v.  Catlin 495 

4.  Same — Action  on  Judgment  —  Pleading.  An  action  by  a 
judgment  creditor  in  which  he  alleges  the  rendition  of  a 
judgment  against  a  husband,  that  it  was  based  upon  a 
community  debt,  that  the  record  title  of  the  land  sought 
to  be  charged  was  in  the  wife,  but  that  it  was  acquired  by 
her  after  her  marriage,  and  the  prayer  of  the  complaint  was 
that  the  property  be  declared  community  property,  that 
the  judgment  be  declared  a  judgment  against  the  com- 
munity, and  that  the  property  be  subjected  to  the  lien  of 
the  judgment,  is  demurrable  on  the  ground  that  the  com- 
plaint does  not  state  a  cause  of  action. — Id 495 

See  Assignment  fob  Benefit  of  Creditors,  3, 4;  Ex- 
ecution, 1, 2;  Marriage;  Mechanics*  Liens,  2, 11. 

INDICTMENT  AND  INFORMATION.  See  Arson,  1;  Burg- 
LARY;  Embezzlement,  1,  2;  Forgery;  Gaming,  1,  2; 
Homicide,  1,  2. 

INJUNCTION. 

1 .  Trespass  Upon  Land  —  Pleading.  The  complaint  in  an  ac- 
tion to  enjoin  the  commission  of  trespasses  upon  land  is 
defective,  when  the  trespasses  are  pleaded  in  general  alle- 
gations only. —  Wilheson  Coal  &  Coke  Co.  v.  Driver 177 

2.  Restraining  Saloon  Business.  Injunction  will  not  lie  to 
restrain  defendant  from  conducting  the  saloon  business  ad- 
jacent to  plaintiff's  place  of  business,  and  in  which  a  num- 
ber of  men  were  employed,  whose  sobriety  was  necessary 
in  order  to  secure  the  best  results  from  plaintiff's  business. 
—Id 177 

8.  Action  on  Injunction  Bond — Damages.  The  fact  that  the 
owner  of  a  miniug  claim  sold  it  for  a  less  sum  of  money 
after  the  dissolution  of  an  injunction  against  his  working  it 
than  he  could  have  procured  prior  to  the  injunction,  does 
not  entitle  him  to  recover  the  difference,  in  the  absence  of 
allegation  and  proof  that  the  claim  was  less  valuable  be- 
cause of  the  injunction  than  it  was  before. — Donahue  v. 
Johnson 187 

4.  Same — Attorney  Fees.  Attorney  fees  are  not  recoverable 
in  an  action  on  an  injunction  bond,  where  no  motion  for  the 
dissolution  of  the  injunction  is  made,  and  it  is  allowed  to 
stand  until  defeated  by  a  trial  upon  the  merits. — Id 187 
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5.  Dissolution  of  Temporary  Ir^unctum — Finality  of  Judg- 
ment. Id  a  suit  involving  an  application  for  an  injunction, 
and  in  which  a  temporary  injunction  had  been  granted,  a 
judgment,  after  a  hearing  upon  the  merits,  that  "defendant 
is  entitled  to  a  dissolution  of  the  restraining  order  hereto- 
fore issued  against  him  herein,  and  that  he  go  hence  with 
costs,"  is  a  final  judgment,  and  not  merely  an  interlocutory 
order  dissolving  an  injunction;  and  such  judgment  may  be 
offered  in  proof  in  an  action  upon  an  injunction  bond. — 
Donahue  v.  Johnson 187 

See  Appeal.  19-,  Execution,  1,  2;  Municipal  Corpo- 
rations, 22-24;  Pleading,  3;  Taxation,  1;  Water 
AND  Water  Courses,  2,  4. 

INSOLVENCY.    See  Assignment  for  Benefit  of  Credit- 
ors; Fraudulent  Conveyances. 

INSURANCE. 

1.  Action  on  Policy — Defective  Pleading — Curer.  In  an  action 
on  a  fire  insurance  policy  the  omission  by  plaintiff  of  alle- 
gations showing  his  insurable  interest  in  the  building  at  the 
time  of  the  loss  and  of  the  value  of  the  property  destroyed 
are  cured  by  the  admission  of  evidence  thereon  without  ob- 
jection, and  by  the  verdict. —  Waldron  v.  Home  Mutual  Ins. 

Co 584 

2.  Same — Evidence — Variance.  In  an  action  upon  a  fire  in- 
surance policy  in  which  the  complaint  declares  upon  a  con- 
tract for  insurance  upon  a  certain  building  to  cover  five 
hundred  dollars  at  a  premium  of  ten  per  cent.,  the  plaintiff 
should  be  non-suited  when  the  evidence  shows  that  the  con- 
tract for  a  policy  was  for  one  in  the  sum  of  six  hundred 
dollars  upon  two  buildings  on  the  same  lot. — Id 584 

3.  Ownership  of  Insured  Premises — Estoppel  of  Insurer  to  Dis- 
pute. Although  a  policy  of  fire  insurance  may  recite  that 
it  is  void,  "if  the  interest  of  the  assured  be  other  than  un- 
conditional and  sole  ownership,"  yet,  where  no  questions 
were  asked  by  the  company's  agent  of  the  assured,  prior  to 
the  issuance  of  the  policy,  relating  to  his  title  to  the  prop- 
erty, and  no  references  as  to  the  title  were  made  by  him,  the 
company  is  estopped  from  denying  the  ownership  of  the  as- 
sured therein. — Bart  v.  Niagara  Fire  Ins.  Co 620 

4.  Authority  of  Agent — Limitation  by  Policy.  Where  a  solicitor 
for  an  insurance  company  is  in  fact  and  in  law  the  agent  of 
the  company,  the  principal  cannot  be  relieved  of  responsi- 
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bility  for  the  knowledge  and  acts  of  such  agent  bj  a  recital 
in  the  policy  of  insurance  that  he  shall  be  deemed  the  agent 
of  the  assured. — Id 620 

5.  Conditions  in  Policy — Brectch.  Where  a  condition  in  an  in- 
surance policy  upon  a  mill,  requiring  the  assured  to  con- 
stantly keep  a  watchman  upon  the  premises  when  the  mUl 
is  not  in  operation,  is  not  by  the  terms  of  the  contract 
expressly  made  a  warranty  on  the  part  of  the  assured,  the 
failure  to  keep  a  watchman  will  not  prevent  the  assured 
from  recovering  for  a  loss  by  fire,  unless  such  fire  was  due 
to  the  failure  to  keep  such  watchman. — Id „  630 

INTEREST. 

1.  Change  of  Legal  Rate — Biffect  on  Stipulated  Bate.  A  verbal 
agreement  to  pay  interest  "at  the  usual  rate  of  ten  per 
cent."  on  an  account  stated,  that  being  the  legal  rate  at 
the  time,  does  not  bind  the  promisor  to  pay  more  than 
eight  per  cent,  from  the  date  of  the  taking  effect  of  a  law 
passed  subsequent  to  the  agreement  fixing  the  legal  rate 
at  eight  per  cent.,  but  providing  that  any  other  rate  could 
be  collected  when  an  agreement  therefor  was  specified  in 
writing. —  Stickler  v.  Giles ^ 147 

2.  On  Foreign  Judgment.  In  an  action  upon  a  judgment  of  a 
court  of  another  state,  interest  thereon  may  be  recovered, 
although  the  judgment  itself  does  not  by  its  terms  purport 
to  bear  interest,  and  there  is  no  proof  of  a  statute  of  such 
state  authorizing  the  collection  of  interest  on  judgments 
rendered  in  that  state. —  Olson  v.  Veazie 481 

See  Contracts,  4. 
INTERVENTION.    See  Garnishment,  1. 

INTOXICATING  LIQUORS. 

Sale  Without  License — Prosecution.  Sec.  183,  Penal  Code,  au- 
thorizing prosecutions  by  the  state  against  those  guilty  of 
selling  intoxicating  liquors  is  not  impliedly  repealed  as  to 
municipal  corporations  by  the  act  of  1890,  giving  to  cities 
of  the  third  class  the  power  to  license  and  regulate  the  sale 
of  intoxicating  liquors  and  to  provide  for  the  collection  of 
the  license  tax  thereon  by  suit  or  otherwise. — State  v. 
Hoeppner 680 

JUDGMENT. 

1.  Bes  Judicata.  The  plea  of  res  judicata  applies,  as  a  gen- 
eral doctrine,  not  only  to  points  upon  which  the  court  was 
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actually  required  by  the  parties  to  form  an  opinion  and  pro- 
nounce a  judgment,  but  to  every  point  which  properly  be- 
longed to  the  subject  of  litigation,  and  which  the  parties, 
exercising  reasonable  diligence,  might  have  brought  for- 
ward at  the  time. —  Sayward  v.  Thayer 22 

2.  Same — Matters  Deiermined  by  Former  Suit.  Where  chat- 
tels levied  upon  as  the  property  of  a  judgment  creditor 
have  been  claimed  by  a  third  party  as  owner  under  a  bill 
of  sale,  and,  in  the  trial  of  title  thereto,  it  has  been  deter- 
mined that  such  bill  of  sale  was  in  effect  a  chattel  mort- 
gage, and  judgment  is  rendered  against  the  claimant,  a 
subsequent  action  by  such  claimant  to  foreclose  his  lien  as 
mortgagee  is  subject  to  the  plea  of  res  judicata. — Id 22 

8.  Action  on  Foreign  Judgment — Jurisdiction —  Contradicting 
Record.  In  an  action  on  a  judgment  recovered  in  a  sister 
state,  want  of  jurisdiction  may  be  shown  by  the  defendant, 
even  to  the  extent  of  contradicting  express  recitals  in  the 
judgment  record  of  such  sister  state. — Aultman  v.  Mills 68 

4.  Same — Pleading.  In  such  an  action,  where  the  complaint 
alleges  that  the  judgment  was  rendered  upon  complaint 
and  summons  duly  and  personally  served  upon  the  defend- 
ant, an  answer  sufficiently  alleges  want  of  jurisdiction 
when  it  denies  ''that  said  or  any  valid  judgment  was  duly 
rendered  against  him  in  favor  of  plaintiff  in  said  amount, 
or  in  any  amount  whatsoever,  upon  summons,  complaint 
or  otherwise,  and  denies  that  said  complaint  or  summons, 
or  any  complaint  or  summons,  was  personally  or  in  any 
manner  served  on  him,  or  that  he  had  any  notice  thereof, 
or  that  he  ever  appeared  in  such  action  or  authorized  any 
one  to  appear  for  him." — Id 68 

5.  Action  to  Set  Aside  Judgment — Grounds.  An  independent 
action  or  proceeding  will  not  lie  for  the  purpose  of  setting 
aside  a  judgment  rendered  in  a  former  suit  between  the 
same  parties,  when  the  action  is  based  upon  error  of  the 
court  in  setting  aside  a  verdict  in  such  suit. — Davis  v. 
Fields 78 

6.  Merger  — Judgment  of  Foreclosure  Without  Personal  Service. 
A  judgment  of  foreclosure  of  a  real  estate  mortgage,  made 
without  personal  service  upon  the  mortgagor,  will  not 
operate  as  a  merger  of  the  original  cause  of  action  when 
the  full  amount  of  the  indebtedness  secured  is  not  realized 
from  a  sale  of  the  mortgaged  premises,  and  a  personal  ac- 
tion may  be  maintained  to  recover  the  balance  due. — How- 
ard V.  McNaught 355 
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7.  Same — Action  for  Balance  of  Mortgage  Debt — Evidence. 
la  an  action  to  recover  a  balance  due  over  and  above  the 
amount  realized  from  the  foreclosure  sale  of  mortg^aged 
premises,  evidence  of  the  value  of  the  land  is  immaterial, 
in  the  absence  of  an  allef^^ation  of  fraud  by  reason  of  which 
the  land  had  been  sold  for  less  than  its  value. — Id 355 

8.  Judgment  Against  Partners — Designation  of  Parlies.  A 
judf^ment  in  which  the  parties,  against  whom  it  is  rendered, 
are  described  by  their  partnership  name  is  not  void  for  that 
reason,  when  the  action  has  been  waged  against  them  as 
individuals  composing  the  partnership,  and  the  parties 
have  been  designated  by  their  individual  names  in  the 
pleadings  and  papers  in  the  case,  including  the  caption  to 
the  judgment  entry  itself . — Olson  v.  Veazie 481 

9.  Action  Against  One  of  Joint  Judgment  Debtors.  The  fact 
that  a  joint  judgment  has  been  obtained  upon  a  joint  and 
several  claim  will  not  preclude  an  action  upon  the  judg- 
ment against  any  one  of  the  judgment  debtors. — Id 481 

10.  Irregular  Judgment — Collateral  Attack.  Although  the  form 
of  a  deficiency  judgment  in  foreclosure  proceedings  may 
be  objectionable,  yet  where  it  clearly  appears  therefrom 
that  it  was  the  intent  of  the  court  to  have  the  mortgaged 
property  first  sold,  and,  if  the  proceeds  were  not  sufficient 
to  pay  the  amount  due,  that  execution  over  should  be  had 
for  the  remainder,  a  collateral  attack  on  the  ground  of  w^ant 

of  form  will  not  be  sustained. — Munch  v.  McLareti 676 

11.  Same.  The  failure  to  serve  defendants  with  a  copy  of  the 
complaint  in  foreclosure  proceedings  does  not  render  the 
decree  therein  void,  but  at  most  it  is  only  erroneous,  and 
cannot  be  attacked  on  that  ground  in  a  collateral  pro- 
ceeding.—  Id 676 

12.  Res  Judicata — Grant  of  New  Trial  Without  Specification  of 
Grounds.  Where  a  motion  for  a  new  trial,  in  which  over 
fifty  distinct  assignments  of  error  are  alleged,  is  granted 
without  specifying  the  particular  ground  therefor,  the  rul- 
ing of  the  court  cannot  be  urged  as  res  judicata  upon  any 

of  the  grounds  assigned. — State  v.  Largent 691 

See  Ejectment,  2;  Interest,  2;  Trial,  U. 

JURY. 

Competency  of  Juror.  Where,  upon  the  examination  of  a 
juror  upon  a  criminal  prosecution,  it  appears  that  the  juror 
has  formed  an  opinion  as  to  the  guilt  of  the  accused  from 
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newspaper  accounts  of  the  crime,  and  that  it  would  take 
strong  evidence  to  change  his  opinion,  but  that  he  could 
lay  aside  his  impressions  and  try  the  case  wholly  upon  the 
evidence,  he  is  subject  to  challenge. —  State  v.  Murphy 204 

See  New  Trial,  2;  Trial,  5. 

JUSTICES  OF  THE  PEACE. 

1.  Justices  of  the  Peace — Jurisdiction — Amount  in  Controversy. 
A  justice  of  the  peace  has  no  jurisdiction  of  an  action  for 
the  recovery  of  a  sum  due,  and  interest  thereon,  arising  out 
of  a  contract  for  the  payment  of  money,  when  the  total 
amount  of  the  claim  is  brought  in  excess  of  the  sum  of  one 
hundred  dollars,  by  the  addition  of  the  interest  thereon. — 
State,  ex  rel.  Egbert,  v.  Superior  Court 369 

2.  Compensation — Ilffect  of  Consolidation  of  Cities.  Where 
two  cities  have  been  consolidated  into  one,  making  the  pop- 
ulation of  the  new  town  more  than  live  thousand,  the  act- 
ing justice  of  the  peace  of  one  of  the  cities  does  not  thereby 
become  the  justice  of  the  peace  of  the  consolidated  city,  and 
entitled  to  the  provisions  of  the  act  providing  a  salary  for 
justice  of  the  peace  in  cities  having  a  population  of  five 
thousand  or  more. —  Whiting  v.  Collier 412 

See  Appeal,  18;  Certiorari,  2.     . 

LANDLORD  AND  TENANT. 

1.  Action  Upon  Bond  for  Bent — Pleading.  In  an  action  for 
breach  of  the  covenant  in  a  bond  to  pay  rental  for  certain 
premises  as  provided  in  a  lease  between  the  plaintiff  and 
the  principal  in  the  bond,  the  lease  and  bond  reciting  that 
the  tenancy  should  be  for  a  term  of  five  years  commencing 
upon  the  completion  of  the  building,  about  the  loth  of 
March,  1890,  an  answer  does  not  state  sufficient  facte  to  con- 
stitute a  defense  when  it  alleges  that  the  place  rented  was 
not  completed  and  delivered  within  said  15th  day  of  March, 
and  counterclaim ing  damages  upon  such  alleged  breach  of 
contract. — Noycs  v.  Longhead 325 

2.  Lease.  A  lease  of  a  building  in  course  of  construction,  for 
a  term  of  five  years  after  its  completion  on  or  about  a  cer- 
tain date,  the  dates  for  the  beginning  and  ending  of  the 
lease  being  left  unfilled,  must  be  presumed  as  a  lease  for 
the  term  of  five  years  dating  from  the  completion  of  the 
building.— /d 325 

47—9  WASH. 


738  INDEX— Vol.  9. 


LARCENY. 

1.  Conversion  by  False  Impersonation — Scope  of  Statute.  Any 
article  or  thing  of  value,  as  well  as  money,  ma}^  be  the  sub- 
ject of  larceny,  under  Penal  Code,  §58,  which  provides  that 
"every  person  who  shall  falsely  represent  or  personate  an- 
other, and  in  such  assumed  character  shall  receive  any 
money  or  other  property  whatever,  intended  to  be  deliv- 
ered to  the  party  so  personated,  with  intent  to  convert  the 
same  to  his  own  use,  shall  be  deemed  guilty  of  larceny.'* — 
State  V.  Smith 248 

2.  Sufficiency  of  Evidence,  In  a  prosecution  upon  an  informa- 
tion charging  grand  larceny,  the  evidence  is  sufficient  to 
uphold  a  conviction,  when  it  appears  that  the  defendants, 
while  pretending  to  play  a  game  at  cards,  snatched  the 
money  of  the  prosecuting  witness,  claiming  that  it  had  been 
won  by  gambling. — State  v.  Rets 829 

See  Embezzlement. 

LIMITATION  OF  ACTIONS. 

Elffect  of  Statute  on  Existiiig  Causes.  Although  Code  1881, 
§760,  provides  that  *'no  right  accrued  is  affected"  by  the 
provisions  of  that  code,  such  enactment  cannot  be  inter- 
preted as  preserving  the  right  to  bring  actions  for  the  pos- 
session of  real  estate  to  a  period  of  twenty  years  after  the 
right  of  action  accrues,  as  was  provided  prior  to  the  enact- 
ment of  the  code,  when  the  code  has  reduced  the  period  of 
limitation  from  twenty  to  ten  years. — Raymond  v.  Morri- 
son   156 

LOGS  AND  LOGGING. 

1 .  Loggers'  Lien — Destruction  of  Logs — Action  for  Damages — 
Pleading.  In  an  action  for  damages  under  §1694,  Gen. 
Stat.,  which  gives  to  holdei's  of  liens  on  logs  a  right  of 
action  against  any  person  injuring  or  destroying  the  logs, 
the  complaint  states  a  cause  of  action  when  it  alleges  that 
the  plaintiffs  performed  work  on  a  certain  boom  of  logs  for 
which  they  filed  their  lien  notices  within  the  statutory  time; 
that  the  logs  were  sold  to  defendant,  who,  knowing  the  logs 
were  subject  to  liens,  sawed  them  into  lumber  without  the 
consent  of  plaintiffs,  whereby  plaintiffs  were  damaged  to 
the  amount  of  their  liens  remaining  unpaid. — Peterson  v. 
Sayward 508 

2.  Same.  A  prior  adjudication  as  to  the  validity  of  plaintiffs* 
liens  is  not  necessary  as  a  basis  for  an  action  for  damages 


IINDEX— Vol.  9.  739 


LOGS  AND  LOGGING— Continued. 

for  the  destruction  of  lof^s  upon  which  they  have  filed 
liens,  but  the  two  matters  are  properly  determinable  in  the 
action  for  damages. — Id 608 

8.  Same — Parties.  Where  a  number  of  loggers  have  partici- 
pated in  cutting  and  rafting  a  boom  of  logs,  upon  which 
they  have  filed  liens,  their  joinder  as  plaintiffs  in  an  action 
for  damages  for  the  destruction  of  the  logs  is  proper. — Id..  503 

4.  Same  — Damages — How  Enforced.  Under  Laws  1898,  p.  434, 
§  20,  damages  may  be  awarded  for  the  destruction  of  logs 
in  the  action  to  enforce  a  lien  thereon,  or  they  may  be  re- 
covered in  a  separate  action. — Id 508 

5.  Same — Counterclaim,  In  an  action  for  damages  for  the  de- 
struction of  certain  logs,  brought  by  a  lien  holder  thereon, 
the  defendant  cannot  set  up  as  a  counterclaim  that  the  logs 
had  been  sold  to  defendant,  and  that  in  a  former  case 
plaintiff  had  secured  a  foreclosure  of  his  lieu,  and  a  sale 
of  a  portion  of  the  logs  which  had  not  been  destroyed  by 
defendant.— /(2 608 

6.  Foreclosure  of  Lien — Construction  of  Complaint — Change  of 
Venue.  Where  it  sufficiently  appears  from  the  allegations  of 
a  complaint  that  the  action  is  intended  as  one  for  the  fore- 
closure of  loggers'  liens,  although  some  of  the  allegations 
give  it  the  character  of  an  action  for  damages  for  the 
eloignment  of  logs,  the  court  is  warranted  in  denying  a 
motion  for  a  change  of  venue  based  on  the  ground  that  as 
an  action  for  damages  it  has  not  been  brought  in  the  proper 
county,  if,  by  amendment,  the  complaint  could  be  made  ade- 
quate in  the  foreclosure  proceedings  without  changing  the 
nature  of  the  action. — State,  ex  rel.  Port  Blak^ly  Mill  Co.,  v. 
Superior  Court 678 

See  Contracts,  1. 

MANDAMUS. 

1.  To  Municipal  Officers — Compelling  Payment  of  Claims. 
Where  a  claim  against  a  town  has  been  allowed,  and  ir- 
regular warrants  issued  therefor,  which  the  treasurer  re- 
fuses to  pay,  the  claimant  is  not  entitled  to  an  action 
against  the  town  upon  the  original  contract,  but  must  first 
move  the  ministerial  officers,  by  request  or  mandamus,  to 
the  issuance  of  proper  warrants. — Abemethy  v.  Town  of 
Medical  Lake 112 

2.  Same — Refusal  to  Pay  Warrants.  An  action  cannot  be  main- 
tained upon  a  warrant  issued  by  a  municipal  corporation 
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evidencing  its  indebtedness  to  the  holder,  but  the  remedy 
of  the  holder,  in  case  of  the  refusal  of  the  treasurer  of  the 
corporation  to  pay  the  warrant  in  its  order,  is  to  proceed 
against  that  officer  by  mandamus,  and,  in  such  proceeding, 
questions  affecting  the  legality  of  the  warrant  can  be  tried. 
— Cloud  V.  Town  of  Sumas :. S99 

See  Municipal  Corporations,  21. 

MARRIAGE. 

Cohabitation — Common  Law  Marriage,  The  fact  that  a  man 
and  woman  cohabited  together  in  the  State  of  California, 
without  assuming  the  marriage  relation,  does  not  constitute 
a  common  law  marriage,  according  to  the  laws  of  Cali- 
fornia, and  consequently  would  not  be  of  sufficient  validity 
to  be  operative  in  this  state  after  their  removal  here, 
although  conducting  themselves  before  the  public  and  be- 
tween themselves  as  Yuan  and  wife. — Stans  v.  Baitey 115 

MASTER  AND  SERVANT. 

1.  Injury  to  Employ 4 — Contributory  Negligence.  The  plaint- 
iff in  an  action  for  damages  for  injuries  received  through 
defendant's  negligence  should  be  non-suited  when  the  evi- 
dence shows  that  plaintiff  was  a  section  hand  working  for 
defendant,  that  he  with  others  had  been  ordered  to  repair 
to  a  certain  railroad  crossing  at  three  o'clock  in  the  morn- 
ing to  unload  rails  from  a  train  that  would  arrive  there, 
that  they  were  proceeding  there  at  the  appointed  time  upon 
a  hand  car,  and  could  see  the  headlight  of  the  engine  to 
the  train  when  a  mile  and  a  half  from  the  crossing,  that 
the  train  started  up  without  sounding  a  bell  or  whistle,  and, 
coming  down  grade  noiselessly  at  the  rate  of  three  or  four 
miles  an  hour,  collided  with  the  hand  car,  resulting  in 
plaintiff's  injury. — Cooney  v.  Great  Northern  Ry.  Co 292 

2.  Fellow  Servants,  Where  a  servant  upon  taking  a  vacation 
hires  and  agrees  to  pay  a  substitute  for  performing  bis 
duties,  such  substitute  becomes  a  fellow  servant  of  those 
who  occupy  that  relation  to  the  servant  whose  place  he  is 
filling. — Anderson  v.  Gkiineau 304 

3.  Injury  to  Servant — Defective  Appliances.  Where  a  servant 
is  aware  of  a  defect  in  appliances  at  the  time  he  undertakes 
to  perform  a  particular  service  in  connection  therewith,  he 
cannot  recover  for  injuries  received  on  account  of  such  de- 
fective appliance,  when  it  is  not  shown  that  the  master  was 
aware  of  such  defect. —  Id 30i 
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4.  Who  is  Vice  Principal,  The  yard  boss  of  a  lumber  yard, 
whose  duty  it  is  to  superintend  the  piling  of  lumber  therein 
and  direct  the  workmen  engaged  in  said  work,  who  are 
subject  to  his  order  and  control,  stands  in  the  position  of 
a  vice  principal,  instead  of  a  fellow  servant,  of  such  work- 
men, although  he  may  occasionally  perform  services  as 
tallyman  in  measuring  lumber,  and  although  his  authority 
to  hire  and  discharge  men  is  subject  to  the  approval  of  the 
general  superintendent. — Zintek  v.  Stimson  Mill  Co 395 

5.  Ir^jury  to  Servant — Negligence  of  Master.  In  an  action 
against  a  mill  company  to  recover  for  the  death  of  plaint- 
iff's decedent  resulting  from  injuries  due  to  the  negligent 
construction  of  a  lumber  pile,  there  is  sufficient  proof  of 
defendant's  negligence  when  it  is  shown  that  a  properly 
constructed  lumber  pile  will  stand  alone;  that  decedent 
was  an  employ^  in  the  lumber  yard  and  was  killed  by  the 
falling  of  a  pile  near  which  he  was  working;  that  the  pile 
which  fell  had  been  so  carelessly  and  negligently  con- 
structed on  an  insufficient  foundation  that  it  only  stood  be- 
cause it  had  been  constructed  between  two  other  piles,  the 
removal  of  one  of  which  permitted  its  fall;  and  that  the 
negligent  construction  of  said  pile  of  lumber  was  made 
under  the  direction  and  with  the  knowledge  of  the  yard 
boss,  who  occupied  the  position  of  a  vice  principal. — Id..  895 

6.  Same — Contributory  Negligence.  In  such  an  action,  the  evi- 
dence does  not  show  that  plaintiff's  decedent  was  guilty  of 
contributory  negligence,  when  it  does  not  appear  there- 
from that  he  had  any  actual  knowledge  of  the  defective 
foundation  of  the  lumber  pile  which  fell,  although  he  had 
piled  lumber  thereon  after  it  had  attained  a  height  of  about 
ten  feet. — Id 395 

7.  Injuries  to  Servant — Bisks  of  Employment.  A  person  em- 
ployed to  work  about  dangerous  machinery  assumes  the 
risk  of  all  apparent  danger,  and  cannot  recover  for  injuries 
received  although  his  employer  has  not  instructed  him  as 
to  his  duties  around  the  machinery  and  the  danger  of  his 
employment. — Olson  v.  McMurray  Cedar  Lumber  Co 500 

MECHANICS'  LIENS. 

1 .  Claim  Upon  Homestead.  A  mechanic's  lien  may  be  claimed 
for  the  erection  of  a  dwelling  house,  although  the  premises 
are  at  the  time  intended  to  be  claimed  as  a  homestead. — 
Parsons  v.  Pearson 48 
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2.  Claim  Upon  Husband's  Property — Necessity  of  Joining  Wife 
in  Notice.  In  claiming  a  lien  for  the  erection  of  a  building 
upon  the  separate  property  of  one  spouse,  it  is  not  neces- 
sary to  name  the  other  spouse  in  the  notice. — Id 48 

8.  Assignment  of  Claim — Ilffect  Upon  Lien.  The  assignment 
by  a  contractor  engaged  in  the  construction  of  a  building 
of  his  claim  against  the  owners  thereof,  will  not  deprive 
hina  of  the  right  to  claim  a  lien  upon  the  premises,  when 
such  assignment  has  been  given  merely  as  security  for  in- 
debtedness to  the  assignee. — Potvin  v.  Denny  Hotel  Co 816 

4.  Priorities  Between  Lien  and  Mortgage — ^jg^ect  of  Stipulation, 
In  a  suit  to  enforce  a  material  man's  lien  against  certain 
premises,  several  claimants  were  decreed  as  having  coor- 
dinate rights  of  lien  subject  to  a  certain  mortgage.  In  a 
subsequent  suit  to  foreclose  the  mortgage,  one  of  the  lien 
claimants,  whose  rights  had  been  adjudicated  in  the  former 
suit,  introduced  in  evidence  a  stipulation  between  itself 
and  the  mortgagee  showing  that  such  claimant's  lien  was 
entitled  to  priority.  Heldy  That  the  amount  of  such  claim 
would  be  deducted  from  the  sum  due  under  the  mortgage 
and  placed  on  the  same  footing  with  regard  to  priority  of 
payment  as  the  other  lien  claims,  and  the  mortgagee  sub- 
rogated to  the  rights  of  the  claimant  holding  the  stipula- 
tion.—/fi 816 

5.  Sufficiency  of  Claim.  — Sta^ment  of  Contract.  A  lien  notice 
is  invalid  on  the  ground  that  it  contains  no  sufficient  state- 
ment of  the  terras  and  conditions  of  the  contract  or  of  the 
material  furnished  when  it  states  that  ''the  claimant 
agreed  to  furnish  the  lumber  material  to  be  used  in  the 
construction,  erection  and  completion  "of  a  certain  build- 
ing, while  the  contract  was  made  after  the  building  had 
been  partly  constructed,  and  was  in  fact  for  the  lumber  to 
be  used  in  the  completion  of  the  building,  and  not  for  all 
the  lumber  employed  in  its  construction. — United  States, 
etc.yBldg.  Co.  v.  Jones ^  484 

6.  Same.  A  lien  notice  which  claims  both  for  materials  fur- 
nished and  labor  performed,  but  does  not  segregate  the  two, 
nor  describe  the  kind  of  materials,  is  defective,  as  not 
sufficiently  describing  the  terms  and  conditions  of  the  con- 
tract.—iidf 484 

7.  Same — Owner's  Knowledge  of  Terms.  The  fact  that  a  con- 
tract for  materials  to  be  used  in  the  construction  of  a 
building  has  been  made  with  the  owner,  instead  of  with  a 
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contractor*  will  not  thereby  excuse  a  lien  claimant  from 
fully  stating  the  terms  and  conditions  of  the  contract  in  the 
lien  notice  filed  by  him,  on  the  ground  that  the  owner  has 
knowledge  of  the  terms.r— /rf 434 

8.  Same — Relations  Between  Owner  and  CoiUractor.  A  claim 
of  lien  which  sets  out  that  "S  is  the  name  of  the  owner  and 
reputed  owner  of  said  premises,  and  caused  said  building  or 
structure  to  be  built  and  erected.  That  R  is  the  name  of 
the  contractor,  who,  as  such  contractor,  made  and  entered 
into  a  contract  with  C,  under  and  by  which  the  hardware 
was  to  be  furnished  for  said  building,"  sufficiently  states 
the  relations  of  principal  and  agent  between  owner  and 
contractor. — Collins  v.  Snoke 566 

9.  Same — Ownership  of  Prem^ises.  A  claim  of  lien  which  al- 
leges the  name  of  the  owner  and  reputed  owner  of  the 
premises  at  the  time  of  the  filing  of  the  notice  is  a  sufficient 
compliance  with  the  requirements  of  §1667,  Gen.  Stat., 
which  provides  that  the  claimant  shall  file  "a  claim  con- 
taining a  statement  of  his  demand,     .     .     .    with  the  name 

of  the  owner,  or  reputed  owner,  if  known." — Id 566 

10.  Same — Description  of  Premises.  A  notice  of  lien  sufficiently 
describes  the  property  to  be  affected  when  it  alleges  that 
the  lien  is  claimed  "upon  that  certain  building  or  structure 
now  upon  those  certain  lots  and  parcels  of  land  [descrip- 
tion]. That  S  is  the  name  of  the  owner  and  reputed  owner 
of  said  premises  and  caused  said  building  or  structure  to 

be  built  and  erected." — Id 566 

11.  Claim  Against  Community  Realty — Parties.  Where  it  does 
not  appear  upon  the  face  of  the  lien  notice  that  the  claim 
is  against  community  property  or  that  the  wife  has  an  in- 
terest in  the  premises,  the  failure  to  make  the  wife  a  party 
to  the  notice  is  not  a  fatal  defect,  although  she  must  be 
made  a  party  to  the  foreclosure  proceedings. — Id 566 

See  Execution,  1. 

MINES  AND  MINING. 

Ownership  of  Claim.  A  general  allegation  of  ownership  of  a 
mining  claim  is  sustained  by  proof  of  a  right  to  occupy 
under  the  mining  laws  of  the  United  States,  although  the 
fee  remains  in  the  government. — Donahue  v.  Johnson 187 

MORTGAGES. 

1.  Foreclosure — Right  of  Plaintiff"  ^  Enforce  Possession. 
Where  the  purchaser  at  a  mortgage  sale  is  entitled  to 
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poBsession  of  the  premises  during  the  period  of  redemp- 
tion, the  plaintiff  in  the  foreclosure  proceedings  is  the 
proper  party,  upon  the  refusal  of  the  mortgagor  to  surren- 
der the  premises,  to  proceed  by  petition  for  a  writ  of  assist- 
ance.— Debenture  Corporation  v.  Warren 312 

2.  Same.    Under  §519,  Code  Proc.  the  purchaser  upon  fore- 
closure sale  is  entitled  to  the  possession,  or  rental,  where  * 
there  is  a  tenant,  of  the  property  from  the  day  of  sale. — Id..  312 

3.  Foreclosure  of  Mortgage  Securing  Purchase  Money — De- 
fenses— Breacfi  of  Covenant  of  Seizin.  In  an  action  to  fore- 
close a  purchase  money  mortgage,  given  for  land  which, 
the  grantor  covenanted  to  own  in  fee  simple,  but  to  which 
he  had  neither  the  legal  nor  the  equitable  title,  the  mort- 
gagor may  set  off  his  expenses  and  outlay  in  defending 
and  compromising  a  suit  in  ejectment  in  which  the  plaint- 
iff has  shown  a  good  cause  of  action,  as  a  constructive  evic- 
tion is  thereby  established. — Potwin  v.  Blasher 460 

4.  Saine — Attorney  Fees.  A  note  and  mortgage  securing  the 
same  constitute  but  one  transaction,  and  where  the  mort- 
gage provides  for  an  attorney's  fee  equal  to  five  per  cent,  of 
the  amount  due,  it  is  error  to  allow  a  fee  in  excess  of  such 
percentage,  although  the  note  itself  may  provide  that,  in 
case  of  suit  thereon,  the  maker  would  pay  "such  sum  as 
the  court  may  adjudge  reasonable  as  attorney's  fees." — Id..  460 

5.  Equitable  Lien — Parol  Relinquishment — Priority  of  Subse- 
quent Mortgage.  Although  a  mortgagee  has  taken  a  mort- 
gage upon  a  certain  lot  of  land  with  actual  knowledge  of 
the  fact  that  the  lot  had  been  omitted  by  mistake  from  the 
mortgage  given  to  a  prior  mortgagee,  yet  the  second  mort- 
gagee is  entitled  to  priority,  upon  showing  that  his  mort- 
gage was  given  upon  the  understanding  that  the  first 
mortgagee  should  relinquish  his  equitable  claim,  upon  the 
performance  of  certain  conditions,  and  that  these  condi- 
tions had  been  fully  performed;  under  such  circumstances, 
no  record  relinquishment  of  the  rights  of  the  first  mort- 
gagee is  necessary. — Packard  v.  Delfel 5fi3 

See  Judgment,  6,  7, 10, 11;  Mechanics'  Liens,  4;  Ne- 
gotiable Instruments,  1;  Sheriffs  and  Consta- 
bles. 

MUNICIPAL  CORPORATIONS. 

1.  Reincorporation  of  Illegal  Towns— Validation  of  Contracts. 
Under  the  act  of  March  9,  1893.  legalizing  the  reincorpo- 
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ration  of  towns  theretp^  ^  illegally  incorporated,  and  vali- 
dating the  contracts  «^  such  towns,  a  contract  to  pay  the 
bondsmen  of  a  contractor  for  finishing  the  grading  of  a 
street,  which  the  contractor  had  failed  to  complete  under  a 
contract  providing  for  payment  at  the  expense  of  abutting 
property  owners,  is  a  binding  obligation  on  the  town. — 
Ahernethy  v.  Town  of  Medical  Lake 112 

2.  Pleading  in  Actions  Against.  A  complaint  against  a  mu- 
nicipal corporation  to  recover  the  balance  of  purchase  price 
of  a  fire  engine,  the  suit  being  based  upon  a  note,  states  a 
cause  of  action  when  it  alleges  that  there  was  a  contract 
of  purchase  between  plaintiff  and  defendant  city,  that  the 
note  was  given  as  part  purchase  price  of  the  engine;  that  it 
was  issued  under  and  by  authority  of  the  council  of  said  de- 
fendant city;  that  plaintiff  is  now  the  owner  and  holder  of 
said  note;  that  certain  payments  have  been  made  by  the 
issuance  of  warrants  upon  the  treasury  of  said  city,  and 
that  there  is  now  due  and  owing  the  sum  of  $1,460,  which 
claim  has  been  duly  presented  to  the  council  of  defendant 
city,  and  that  defendant  through  its  council  has  refused  to 
pay  the  same. — La  France  Fire  Ejigine  Co.  v.  Town  of  Mt. 
Vernon ! 142 

3.  Street  Improvements — Strict  Performance  of  Charter  Provis- 
ions, Although  the  charter  of  the  city  of  Tacoma  provides 
.n  §52  that  the  city  shall  have  power  "by  ordinance  and  not 
otherwise  "  to  provide  for  making  local  improvements,  yet 
such  improvements  may  be  ordered  by  resolution  of  the 
city  council,  as  the  specific  provisions  of  the  charter  on 
the  subject  of  street  improvements,  contained  in  article 
12,  provide  for  that  method,  and  must  be  held  as  governing 
the  general  provisions  of  §52. — Buckley  v.  Tacoma 268 

4.  Same — Besolutions  of  Cotincil.  A  resolution  by  the  city 
council  of  the  city  of  Tacoma  declaring  its  intention  to  im- 
prove a  certain  street  within  prescribed  limits  by  grading 
and  sidewalking,  is  not  sufficient,  under  the  requirements 
of  §135  of  the  Tacoma  charter,  to  authorize  the  improve- 
ment of  such  street  at  the  cost  of  abutting  owners. — Id 258 

5.  Same  —  Ratification  of  Illegal  Improvement.  The  passage 
of  an  ordinance  ordering  a  public  improvement,  after  the 
work  has  been  done,  is  ineffectual  as  a  ratification  of  an  im- 
provement which  has  been  illegally  ordered,  and  com- 
pleted without  compliance  with  charter  provisions. — Id 253 

6.  Preparation  of  Surveys,  Estimates,  etc.  The  failure  to  file  a 
diagram  of  a  proposed  street  improvement  in  the  office  of 
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the  board  of  public  works,  as  required  by  §186  of  the 
Tacoma  charter,  renders  the  proceedings  for  such  improve- 
ment defective  and  illegal. — Id ^ 253 

7.  Notice  of  Proposed  Improvement.  The  notice  of  a  proposed 
street  improvement,  published  by  direction  of  the  board  of 
public  works,  under  the  provisions  of  the  charter  of  the 
city  of  Tacoma,  should  set  forth  the  exact  character  of  the 
improvement,  the  cost  thereof,  and  a  description  of  the 
property  to  be  affected  thereby. — Id 353 

8.  Public  Improvements  — Enforcement  of  AssessmetUs.  Where 
street  improvements  are  made  by  a  city  without  compli- 
ance with  the  plain  provisions  of  the  charter,  which  are 
conditions  precedent  to  the  exercise  of  the  power,  the  city 
cannot  reimburse  itself  for  its  outlay  by  assessing  the 
property  benefited. — Id 853 

9.  Street  Improvements — Authorized  Against  Remonstrance  — 
Vote  of  Council.  Under  the  provisions  of  the  charter  of 
the  city  of  Tacoma  requiring  the  passage  of  a  resolution 
for  the  improvement  of  a  street  over  the  remonstrance  of 
abutting  property  owners  to  be  adopted  by  a  two-thirds 
vote  of  the  council,  the  journal  must  show  that  two-thirds 
of  the  council  actually  voted  to  order  such  improvement, 
and  no  presumption  of  compliance  with  the  charter  can  be 
drawn  from  the  passage  of  the  resolution  by  a  viva  voce 
vote. — Buckley  v.  Tacoma 269 

10.  Same — Resolutions  of  Council.  The  denial  by  the  city 
council  of  the  remonstrance,  although  agreed  to  by  a  two- 
thirds  vote,  would  not  be  sufficient  to  authorize  the  board 
of  public  works  to  proceed  with  the  improvement,  but  the 
council  should  pass  a  resolution  reciting  the  fact  of  the  re- 
monstrance being  tiled,  and  ordering  the  board  to  proceed 
notwithstanding. — Id 869 

11.  Street  Imjrrovements — Authority  of  Board  of  Public  Works. 
Where  a  street  improvement  ordered  by  a  city  council  upon 
petition  merely  called  for  the  paving  of  a  54-foot  roadway 
with  bituminous  rock  upon  a  six-inch  concrete  foundation, 
the  assessment  therefor  against  abutting  property  will  be 
set  aside,  when  the  board  of  public  works  has  caused  to  be 
included  in  the  improvement  sidewalks  and  curbing,  the 
cost  of  which  has  been  included  in  the  assessment. — Mc- 
Allister V.  Tacoma 278 

12.  Sams.  The  board  of  public  works  of  the  city  of  Tacoma 
has  no  authority  when  awarding  a  contract  for  the  pave- 
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inent  of  a  street,  to  exact  a  bond  guaranteeing  the  pave- 
ment for  five  years. — Id 272 

13.  Construction  of  Waterworks — Ordinances.  Where  the  mat- 
ter of  constructing  waterworks  by  a  town  must  be  ordered 
submitted  to  the  electors  thereof  by  ordinance,  such  ordi- 
nance is  invalid  when  it  provides  that  it  shall  only  take  ef- 
fect and  be  in  force  "  after  adoption  by  the  qualified  electors 
of  the  town  "  at  such  election. — Thompson  v.  Town  of  Sum- 
ner    310 

14.  Same — Notice  of  Election.  Under  a  statute  requiring  a 
waterworks  proposition  to  be  submitted  at  a  special  elec- 
tion, notice  of  which  must  be  given  to  the  newspaper  do- 
ing the  city  printing,  the  ordinance  for  the  submission  of 
the  proposition  should,  in  the  absence  of  an  official  news- 
paper, specify  the  paper  in  which  publication  should  be 
made;  and  the  act  of  the  town  clerk  in  printing  a  notice 
in  a  paper  upon  his  own  authority  does  not  amount  to 
notice. — Id 310 

15.  Foreclosure  of  Street  Assessments — Pleading  and  Proof.  In 
an  action  by  a  town  to  foreclose  a  street  assessment  plaintiff 
should  be  non-suited  when  the  proof  does  not  show  the 
contract  entered  into  for  the  improvement  of  the  street, 
and  there  is  nothing  in  the  assessment  roll  introduced  in 
evidence  authenticating  it  in  any  manner  as  a  warrant  for 
the  collection  of  the  assessments  for  the  proposed  improve- 
ment.—  Town  of  Hamilton  v.Chopard 352 

16.  Same — Evidence — Assessment.  Roll.  An  assessment  roll  is 
not  prima  facie  evidence  of  the  regularity  of  the  proceed- 
ings, unless  it  has  upon  its  face  such  authentication  and  cer- 
tification as  constitute  it  a  warrant  for  the  collection  of 
taxes.  (Town  of  Elma  v.  Carney,  4  Wash.  418,  distin- 
guished.)—irf  352 

17.  Same.  Where  the  plaintiff  seeks  to  put  in  evidence  all  the 
proceedings  that  are  a  basis  for  the  assessment,  enough 
must  appear  to  show  that  the  assessment  roll  was  made  in 
pursuance  of  the  authority  of  the  common  council,  before 
it  can  have  force  in  a  suit  where  the  fact  of  the  making 

of  the  assessment  is  put  in  issue  by  the  pleadings. — Id 852 

18.  Street  Improvements — Accej)tance  of  Work.  The  conclusion 
of  a  town  council,  that  the  work  done  under  a  contract 
let  by  it  for  the  grading  of  a  street  has  been  properly  per- 
formed, cannot,  in  the  absence  of  bad  faith  or  palpable  mis- 
take, be  set  aside  by  the  courts. — Town  of  Elma  v.  Carney..  466 
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19.  Sajne — Authority  of  Town  to  Order.  The  fact  that  an  ordi- 
nance of  a  town  of  the  fourth  class  ordering  the  iraprove- 
ment  of  a  street  within  certain  limits,  recites  that  the 
ordinance  is  enacted  in  conformity  with  a  previous  reso- 
lution of  expediency  passed  by  its  town  council,  when  in 
reality  such  resolution  did  not  cover  the  improvement  pro- 
posed, will  not  operate  to  invalidate  the  ordinance,  as, 
under  Gen.  Stat.,  §  678,  the  council  has  power  and  authority 
to  order  the  work  done,  and  no  law  requires  the  passage 
of  a  resolution  of  intention  to  grade  streets  in  municipal 
corporations  of  that  class. — Id 468 

20.  Same — Assessment  of  Ben^ts.  Under  Gen.  Stat., '§678. 
providing  that  assessments  for  street  improvements  in 
towns  shall  be  made  upon  the  lands  fronting  on  the  street 
improved,  ''in  proportion  to  the  benefits  upon  the  prop- 
erty to  be  benefited,  sufficient  to  cover  the  total  expense  of 
the  work  to  the  center  of  the  street  on  which  it  fronts,^ 
an  assessment  made  upon  the  basis  of  the  number  of  lineal 
feet  of  property  fronting  on  the  proposed  improvement  is 
invalid,  and  will  create  no  lien  in  favor  of  the  town  for 
the  cost  of  the  improvement. — Id 466 

21.  Contracts — Letting  to  Lowest  Bidder — Remedies.  A  mu- 
nicipal corporation  cannot  be  compelled  by  mandamus  to 
enter  into  a  contract  with  one  who  shows  himself  to  have 
been  the  lowest  bidder  in  response  to  a  call  for  bids  for 
doing  the  city  advertising. — Times  Publishing  Co.  v.  Everett..  518 

22.  Same.  Where,  through  fraud  or  manifest  error  not  within 
the  discretion  confided  to  the  agents  of  a  municipal  corpo- 
ration, they  are  proceeding  to  make  a  contract  which  will 
illegally  cast  upon  taxpayers  a  substantially  larger  burden 
of  expense  than  is  necessary,  the  courts  will  interfere  by 
injunction  for  the  purpose  of  restricting  their  action  within 
legal  bounds. — Id 518 

28.  Same.  Although,  under  a  statute  requiring  a  contract  for 
city  advertising  to  be  let  to  the  lowest  bidder,  there  may  be 
some  discretion  of  a  judicial  character  reposed  in  the  city 
council  for  determining  what  is  the  lowest  and  best  bid,  yet, 
in  order  to  prevent  interference  by  injunction,  the  city 
council  should  judicially  find  the  facts  which  in  its  judg- 
ment render  the  apparently  lowest  bid  not  the  lowest  and 
best  in  fact. — Id 518 


24.  Same — Action  by  Competitor  to  Enjoin.    The  fact  that  the 
plaintiff,  in  an  action  to  enjoin  the  letting  of  a  contract  for 
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the  city  printing,  has  nlterior  motives  in  prosecuting  the 
suit,  beyond  his  direct  interest  in  the  controversy  as  a  tax- 
payer, will  not  necessarily  disqualify  him  as  plaintiff. — Id..  518 

25.  Improvement  of  Street  at  Petition  of  Property  Owner — ^5- 
toppel.  Where  a  property  owner  petitions  for  the  improve- 
ment of  a  street  by  grading  same  to  the  established  grade, 
etc.,  he  is  estopped  from  recovering  damages,  if  the  city,  in 
making  the  improvement,  cuts  down  the  land  in  front  of 
his  premises  so  as  leave  his  lot  greatly  above  the  level  of 
the  street,  when  he  stood  by  and  observed  the  progress  and 
character  of  the  improvement. — Ball  v.  Tacoma 592 

26.  Same  — Establishment  of  Grade,  A  petition  to  the  city  coun- 
cil to  grade  a  street  to  an  established  grade  authorizes  the 
city  to  make  any  reasonable  grade,  and  damages  cannot  be 
recovered  unless  a  showing  is  made  that  the  grade  adopted 
was  unreasonable. — Id 592 

27.  WarrarUs — Order  of  Payment.  In  the  absence  of  statutory 
provisions  directing  the  order  of  payment  of  city  warrants, 
it  is  the  duty  of  the  treasurer  to  pay  warrants  drawn  upon 
any  particular  fund  in  the  order  either  of  their  date  or  of 
the  time  of  their  presentation  to  him  for  payment.— ia 
France  Fire  Engine  Co.  v.  Davis 600 

28.  Validation  of  Illegal  Warrants — From  What  Funds  Payable. 
Where  warrants  illegally  issued  have  been  validated  by  an 
election  they  are  thereby  rendered  of  full  force  in  accord- 
ance with  their  terms;  and  the  fact  that  at  the  same  election 
the  funding  of  existing  indebtedness  by  the  issuance  of 
bonds  was  authorized  will  not  restrict  the  payment  of  such 
warrants  to  the  proceeds  of  the  bonds,  but  the  warrants  are 
properly  payable  from  any  moneys  in  the  fund  upon  which 
they  were  originally  drawn. — Id 600 

29.  Street  Improvements — Assessment  of  Benefits — How  Made. 
An  assessment  for  the  cost  of  a  street  improvement,  charg- 
ing each  lot  with  the  expense  of  the  work  in  front  of  it,  is 
invalid  under  Gen .  Stat.,  §  641 . — New  Whatcom  v.  Bellingham 
Bay  Imp.  Co 639 

80.  Same — Authenticity  of  Record — Power  of  Court  to  Inquire 
Into  Facts.  A  court  of  equity  is  not  barred  by  the  record 
in  an  action  involving  the  validity  of  an  assessment  for 
a  street  improvement  from  inquiring  into  the  facts  upon 
which  the  assessment  is  based,  by  the  admission  of  testi- 
mony outside  the  record. — Id 639 

See  Assignment,  1-8;  Bonds;  Garnishment,  1,  2;  In- 
toxicating Liquors;  Justices  op  the  Peace,  2; 
Mandamus,  1,  2. 
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2.  Claim  Upon  Husband's  Property — Necessity  of  Joining  Wife 
in  Notice.  In  claiminj^  a  lien  for  the  erection  of  a  building 
upon  the  separate  property  of  one  spouse,  it  is  not  neces- 
sary to  name  the  other  spouse  in  the  notice. — Id 48 

3.  Assignment  of  Claim — Effect  Upon  Lien.  The  assignment 
by  a  contractor  engaged  in  the  construction  of  a  building 
of  his  claim  against  the  owners  thereof,  will  not  deprive 
hina  of  the  right  to  claim  a  lien  upon  the  premises,  when 
such  assignment  has  been  given  merely  as  security  for  in- 
debtedness to  the  assignee. — Potvin  v.  Denny  Hotel  Co 316 

4.  Priorities  Between  Lien  and  Mortgage — Effect  of  Stipulation. 
In  a  suit  to  enforce  a  material  man's  lien  against  certain 
premises,  several  claimants  were  decreed  as  having  coor- 
dinate rights  of  lien  subject  to  a  certain  mortgage.  In  a 
subsequent  suit  to  foreclose  the  mortgage,  one  of  the  lien 
claimants,  whose  rights  had  been  adjudicated  in  the  former 
suit,  introduced  in  evidence  a  stipulation  between  itself 
and  the  mortgagee  showing  that  such  claimant's  lien  was 
entitled  to  priority.  Held,  That  the  amount  of  such  claim 
would  be  deducted  from  the  sum  due  under  the  mortgage 
and  placed  on  the  same  footing  with  regard  to  priority  of 
payment  as  the  other  lien  claims,  and  the  mortgagee  sub- 
rogated to  the  rights  of  the  claimant  holding  the  stipula- 
tion.—i<i 816 

5.  Sufficiency  of  Claim — Statement  of  Contract.  A  lien  notice 
is  invalid  on  the  ground  that  it  contains  no  sufficient  state- 
ment of  the  terms  and  conditions  of  the  contract  or  of  the 
material  furnished  when  it  states  that  "the  claimant 
agreed  to  furnish  the  lumber  material  to  be  used  in  the 
construction,  erection  and  completion  "of  a  certain  build- 
ing, while  the  contract  was  made  after  the  building  had 
been  partly  constructed,  and  was  in  fact  for  the  lumber  to 
be  used  in  the  completion  of  the  building,  and  not  for  all 
the  lumber  employed  in  its  construction. — United  States, 
etc.,  Bldg.  Co.  v.  Jones 484 

6.  Same.  A  lien  notice  which  claims  both  for  materials  fur- 
nished and  labor  performed,  but  does  not  segregate  the  two, 
nor  describe  the  kind  of  materials,  is  defective,  as  not 
sufficiently  describing  the  terms  and  conditions  of  the  con- 
tract.—i^ 484 

7.  Same — Owner's  Knoioledge  of  Tenns.  The  fact  that  a  con- 
tract for  materials  to  be  used  in  the  construction  of  a 
building  has  been  made  with  the  owner,  instead  of  with  a 
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contractor,  will  not  thereby  excuse  a  lien  claimant  from 
fully  stating  the  terms  and  conditions  of  the  contract  in  the 
lien  notice  filed  by  him,  on  the  ground  that  the  owner  has 
knowledge  of  the  terms.:— 7rf 434 

8.  Same  — Relations  Between  Owner  and  Contractor.  A  claim 
of  lien  which  sets  out  that  "S  is  the  name  of  the  owner  and 
reputed  owner  of  said  premises,  and  caused  said  building  or 
structure  to  be  built  and  erected.  That  R  is  the  name  of 
the  contractor,  who,  as  such  contractor,  made  and  entered 
into  a  contract  with  C,  under  and  by  which  the  hardware 
was  to  be  furnished  for  said  building,"  sufficiently  states 
the  relations  of  principal  and  agent  between  owner  and 
contractor. — Collins  v.  Snoke 566 

9.  Same — Ownership  of  Premises.  A  claim  of  lien  which  al- 
leges the  name  of  the  owner  and  reputed  owner  of  the 
premises  at  the  time  of  the  filing  of  the  notice  is  a  sufficient 
compliance  with  the  requirements  of  §1667,  Gen.  Stat., 
which  provides  that  the  claimant  shall  tile  "a  claim  con- 
taining a  statement  of  his  demand,     .     .     .    with  the  name 

of  the  owner,  or  reputed  owner,  if  known." — Id 566 

10.  Same — Description  of  Premises.  A  notice  of  lien  sufficiently 
describes  the  property  to  be  affected  when  it  alleges  that 
the  lien  is  claimed  "upon  that  certain  building  or  structure 
now  upon  those  certain  lots  and  parcels  of  land  [descrip- 
tion]. That  S  is  the  name  of  the  owner  and  reputed  owner 
of  said  premises  and  caused  said  building  or  structure  to 

be  built  and  erected." — Id 566 

11.  Claim  Against  Community  Realty — Parties.  Where  it  does 
not  appear  upon  the  face  of  the  lien  notice  that  the  claim 
is  against  community  property  or  that  the  wife  has  an  in- 
terest in  the  premises,  the  failure  to  make  the  wife  a  party 
to  the  notice  is  not  a  fatal  defect,  although  she  must  be 
made  a  party  to  the  foreclosure  proceedings. — Id 566 

See  Execution,  1. 

MINES  AND  MINING. 

Ownership  of  Claim.  A  general  allegation  of  ownership  of  a 
mining  claim  is  sustained  by  proof  of  a  right  to  occupy 
under  the  mining  laws  of  the  United  States,  although  the 
fee  remains  in  the  government. — Donahue  v.  Johnson 187 

MORTGAGES. 

1.  Foreclosure— Right  of  Plaintiff  to  Enforce  Possession. 
Where  the  purchaser  at  a  mortgage  sale  is  entitled  to 
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possession  of  the  premises  during  the  period  of  redemp- 
tion»  the  plaintiff  in  the  foreclosare  proceedings  is  the 
proper  party,  upon  the  refusal  of  the  mortgagor  to  surren- 
der the  premises,  to  proceed  by  petition  for  a  writ  of  assist- 
ance.— Debenture  Corporation  v.  Warren 313 

2.  Same.    Under  §519,  Code  Proc,  the  purchaser  upon  fore- 
closure sale  is  entitled  to  the  possession,  or  rental,  where   * 
there  is  a  tenant,  of  the  property  from  the  day  of  sale. — Id..  319 

8.  Foreclosure  of  Mortgage  Securing  Purchase  Money — De- 
fenses— Breach  of  Covenant  of  Seizin,  In  an  action  to  fore- 
close a  purchase  money  mortgage,  given  for  land  which 
the  grantor  covenanted  to  own  in  fee  simple,  but  to  which 
he  had  neither  the  legal  nor  the  equitable  title,  the  mort- 
gagor may  set  off  his  expenses  and  outlay  in  defending 
and  compromising  a  suit  in  ejectment  in  which  the  plaint- 
iff has  shown  a  good  cause  of  action,  as  a  constructive  evic- 
tion is  thereby  established. — Potwin  v.  Slasher 460 

4.  Same — Attorney  Fees.  A  note  and  mortgage  securing  the 
same  constitute  but  one  transaction,  and  where  the  mort- 
gage provides  for  an  attorney's  fee  equal  to  five  per  cent,  of 
the  amount  due,  it  is  error  to  allow  a  fee  in  excess  of  such 
percentage,  although  the  note  itself  may  provide  that.  In 
case  of  suit  thereon,  the  maker  would  pay  "such  sum  as 
the  court  may  adjudge  reasonable  as  attorney's  fees." — Id..  460 

5.  Fquitable  Lien — Parol  Relinquishment — Priority  of  Subse- 
quent Mortgage.  Although  a  mortgagee  has  taken  a  mort- 
gage upon  a  certain  lot  of  land  with  actual  knowledgre  of 
the  fact  that  the  lot  had  been  omitted  by  mistake  from  the 
mortgage  given  to  a  prior  mortgagee,  yet  the  second  mort- 
gagee is  entitled  to  priority,  upon  showing  that  his  mort- 
gage was  given  upon  the  understanding  that  the  first 
mortgagee  should  relinquish  his  equitable  claim,  upon  the 
performance  of  certain  conditions,  and  that  these  condi- 
tions had  been  fully  performed;  under  such  circumstances, 
no  record  relinquishment  of  the  rights  of  the  first  mort- 
gagee is  necessary. — Packard  v.  Delfel 562 

See  Judgment,  6,  7, 10, 11;  Mechanics*  Liens,  4;  Ne- 
gotiable Instruments,  1;  Sheriffs  and  Consta- 
bles. 

MUNICIPAL  CORPORATIONS. 

1.  Reincorporation  of  Illegal  Tmvns— Validation  of  Contracts. 
Under  the  act  of  March  9,  1893.  legalizing  the  reincorpo- 
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ration  of  towns  theretofore  illegally  incorporated,  and  vali- 
dating the  contracts  of  sach  towns,  a  contract  to  pay  the 
bondsmen  of  a  contractor  for  finishing  the  grading  of  a 
street,  which  the  contractor  had  failed  to  complete  under  a 
contract  providing  for  payment  at  the  expense  of  abutting 
property  owners,  is  a  binding  obligation  on  the  town. — 
Abernethy  v.  Town  of  Medical  Lake 112 

2.  Pleading  in  Actions  Against.  A  complaint  against  a  mu- 
nicipal corporation  to  recover  the  balance  of  purchase  price 
of  a  fire  engine,  the  suit  being  based  upon  a  note,  states  a 
cause  of  action  when  it  alleges  that  there  was  a  contract 
of  purchase  between  plaintiff  and  defendant  city,  that  the 
note  was  given  as  part  purchase  price  of  the  engine;  that  it 
was  issued  under  and  by  authority  of  the  council  of  said  de- 
fendant city;  that  plaintiff  is  now  the  owner  and  holder  of 
said  note;  that  certain  payments  have  been  made  by  the 
issuance  of  warrants  upon  the  treasury  of  said  city,  and 
that  there  is  now  due  and  owing  the  sum  of  $1,460,  which 
claim  has  been  duly  presented  to  the  council  of  defendant 
city,  and  that  defendant  through  its  council  has  refused  to 
pay  the  same. — La  France  Fire  Engine  Co.  v.  Town  of  Mt. 
Vernon ! 142 

3.  Street  Improvements — Strict  Performance  of  Charter  Provis- 
ions. Although  the  charter  of  the  city  of  Tacoma  provides 
.n  §52  that  the  city  shall  have  power  "by  ordinance  and  not 
otherwise  "  to  provide  for  making  local  improvements,  yet 
such  improvements  may  be  ordered  by  resolution  of  the 
city  council,  as  the  specific  provisions  of  the  charter  on 
the  subject  of  street  improvements,  contained  in  article 
12,  provide  for  that  method,  and  must  be  held  as  governing 
the  general  provisions  of  §52. — Buckley  v.  Tacoma 253 

4.  Same — Besolutions  of  Council.  A  resolution  by  the  city 
council  of  the  city  of  Tacoma  declaring  its  intention  to  im- 
prove a  certain  street  within  prescribed  limits  by  grading 
and  sidewalking,  is  not  sufficient,  under  the  requirements 
of  §135  of  the  Tacoma  charter,  to  authorize  the  improve- 
ment of  such  street  at  the  cost  of  abutting  owners. — Id 253 

5.  Sam^  —  Ratification  of  Illegal  Improvement.  The  passage 
of  an  ordinance  ordering  a  public  improvement,  after  the 
work  has  been  done,  is  ineffectual  as  a  ratification  of  an  im- 
provement which  has  been  illegally  ordered,  and  com- 
pleted without  compliance  with  charter  provisions. — Id 263 

6.  Preparation  of  Surveys,  Estimates,  etc.  The  failure  to  file  a 
diagram  of  a  proposed  street  improvement  in  the  office  of 
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the  board  of  public  works,  as  required  by  §136  of  the 
Tacoma  charter,  renders  the  proceedings  for  such  improve- 
ment defective  and  illegal. — Id « 253 

7.  Notice  of  Proposed  Improvement.  The  notice  of  a  proposed 
street  improvement,  published  by  direction  of  the  board  of 
public  works,  under  the  provisions  of  the  charter  of  the 
city  of  Tacoma,  should  set  forth  the  exact  character  of  the 
improvement,  the  cost  thereof,  and  a  description  of  the 
property  to  be  affected  thereby. — Id 353 

8 .  Pu  blic  Improvements  — Enforcement  of  AssessmefUs .  W  here 
street  improvements  are  made  by  a  city  without  compli- 
ance with  the  plain  provisions  of  the  charter,  which  are 
conditions  precedent  to  the  exercise  of  the  power,  the  city 
cannot  reimburse  itself  for  its  outlay  by  assessing  the 
property  benefited. — Id 353 

9.  Street  Improvements — Authorized  Against  Remonstrance  — 
Vote  of  Council.  Under  the  provisions  of  the  charter  of 
the  city  of  Tacoma  requiring  the  passage  of  a  resolution 
for  the  improvement  of  a  street  over  the  remonstrance  of 
abutting  property  owners  to  be  adopted  by  a  two-thirds 
vote  of  the  council,  the  journal  must  show  that  two-thirds 
of  the  council  actually  voted  to  order  such  improvement, 
and  no  presumption  of  compliance  with  the  charter  can  be 
drawn  from  the  passage  of  the  resolution  by  a  viva  voce 
vote. — Buckley  v.  Tacoma 969 

10.  Same — Resolutions  of  Council.  The  denial  by  the  city 
council  of  the  remonstrance,  although  agreed  to  by  a  two- 
thirds  vote,  would  not  be  sufficient  to  authorize  the  board 
of  public  works  to  proceed  with  the  improvement,  but  the 
council  should  pass  a  resolution  reciting  the  fact  of  the  re- 
monstrance being  tiled,  and  ordering  the  board  to  proceed 
notwithstanding. — Id 369 

11.  Street  Improvements — Autfiority  of  Board  of  Public  Warks, 
Where  a  street  improvement  ordered  by  a  city  council  upon 
petition  merely  called  for  the  paving  of  a  54-foot  roadway 
with  bituminous  rock  upon  a  six-inch  concrete  foundation, 
the  assessment  therefor  against  abutting  property  will  be 
set  aside,  when  the  board  of  public  works  has  caused  to  be 
included  in  the  improvement  sidewalks  and  curbing,  the 
cost  of  which  has  been  included  in  the  assessment. — Mc- 
Allister V.  Tacoma 273 

12.  Same.  The  board  of  public  works  of  the  city  of  Tacoma 
has  no  authority  when  awarding  a  contract  for  the  pave- 
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ment  of  a  street,  to  exact  a  bond  guaranteeing  the  pave- 
ihent  for  five  years. — Id 272 

13.  Construction  of  Waterworks — Ordinances.  Where  the  mat- 
ter of  constructing  waterworks  by  a  town  must  be  ordered 
submitted  to  the  electors  thereof  by  ordinance,  such  ordi- 
nance is  invalid  when  it  provides  that  it  shall  only  take  ef- 
fect and  be  in  force  '*  after  adoption  by  the  qualified  electors 
of  the  town  "  at  such  election. — Thompson  v.  Town  of  Sum- 
ner    810 

14.  Same — Notice  of  Election.  Under  a  statute  requiring  a 
waterworks  proposition  to  be  submitted  at  a  special  elec- 
tion, notice  of  which  must  be  given  to  the  newspaper  do- 
ing the  city  printing,  the  ordinance  for  the  submission  of 
the  proposition  should,  in  the  absence  of  an  official  news- 
paper, specify  the  paper  in  which  publication  should  be 
made;  and  the  act  of  the  town  clerk  in  printing  a  notice 
in  a  paper  upon  his  own  authority  does  not  amount  to 
notice. — Id 810 

15.  Foreclosure  of  Street  Assessments — Pleading  and  Proof.  In 
an  action  by  a  town  to  foreclose  a  street  assessment  plaintiff 
should  be  non-suited  when  the  proof  does  not  show  the 
contract  entered  into  for  the  improvement  of  the  street, 
and  there  is  nothing  in  the  assessment  roll  introduced  in 
evidence  authenticating  it  in  any  manner  as  a  warrant  for 
the  collection  of  the  assessments  for  the  proposed  improve- 
ment.—  Town  of  Hamilton  v.Chopard 352 

16.  Same — Evidence — Assessment  Boll.  An  assessment  roll  is 
not  prima  facie  evidence  of  the  regularity  of  the  proceed- 
ings, unless  it  has  upon  its  face  such  authentication  and  cer- 
tification as  constitute  it  a  warrant  for  the  collection  of 
taxes.  (Town  of  Elma  v.  Carney,  4  Wash.  418,  distin- 
guished.)—id  852 

17.  Same.  Where  the  plaintiff  seeks  to  put  in  evidence  all  the 
proceedings  that  are  a  basis  for  the  assessment,  enough 
must  appear  to  show  that  the  assessment  roll  was  made  in 
pursuance  of  the  authority  of  the  common  council,  before 
it  can  have  force  in  a  suit  where  the  fact  of  the  making 

of  the  assessment  is  put  in  issue  by  the  pleadings. — Id 852 

18.  Street  Improvements — Acceptance  of  Work.  The  conclusion 
of  a  town  council,  that  the  work  done  under  a  contract 
let  by  it  for  the  grading  of  a  street  has  been  properly  per- 
formed, cannot,  in  the  absence  of  bad  faith  or  palpable  mis- 
take, be  set  aside  by  the  courts. — Town  of  Elma  v.  Carney..  466 
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19.  Sajoe — Authority  of  Town  to  Order.  The  fact  that  an  ordi- 
nance of  a  town  of  the  fourth  class  ordering  the  improve- 
ment of  a  street  within  certain  limits,  recites  that  the 
ordinance  is  enacted  in  conformity  with  a  previous  reso- 
lution of  expediency  passed  by  its  town  council,  when  in 
reality  such  resolution  did  not  cover  the  improvement  pro- 
posed, will  not  operate  to  invalidate  the  ordinance,  as, 
under  Gen.  Stat.,  §  678,  the  council  has  power  and  authority 
to  order  the  work  done,  and  no  law  requires  the  passage 
of  a  resolution  of  intention  to  grade  streets  in  municipal 
corporations  of  that  class. — Id 466 

20.  Sam^ — Assessment  of  Benefits.  Under  Gen.  Stat., '§678, 
providing  that  assessments  for  street  improvements  in 
towns  shall  be  made  upon  the  lands  fronting  on  the  street 
improved,  "in  proportion  to  the  benefits  upon  the  prop- 
erty to  be  benefited,  sufficient  to  cover  the  total  expense  of 
the  work  to  the  center  of  the  street  on  which  it  fronts.*' 
an  assessment  made  upon  the  basis  of  the  number  of  lineal 
feet  of  property  fronting  on  the  proposed  improvement  is 
invalid,  and  will  create  no  lien  in  favor  of  the  town  for 
the  cost  of  the  improvement. — Id.. 466 

21.  Contracts  —  Letting  to  Lowest  Bidder — Remedies.  A  mu- 
uicipal  corporation  cannot  be  compelled  by  mandamus  to 
enter  into  a  contract  with  one  who  shows  himself  to  have 
been  the  lowest  bidder  in  response  to  a  call  for  bids  for 
doing  the  city  advertising. — Times  Publishing  Co.  v.  Everett .  518 

22.  Same.  Where,  through  fraud  or  manifest  error  not  within 
the  discretion  confided  to  the  agents  of  a  municipal  corpo- 
ration, they  are  proceeding  to  make  a  contract  which  will 
illegally  cast  upon  taxpayers  a  substantially  larger  burden 
of  expense  than  is  necessary,  the  courts  will  interfere  by 
injunction  for  the  purpose  of  restricting  their  action  within 
legal  bounds. — Id 518 

28.  Same.  Although,  under  a  statute  requiring  a  contract  for 
city  advertising  to  be  let  to  the  lowest  bidder,  there  may  be 
some  discretion  of  a  judicial  character  reposed  in  the  city 
council  for  determining  what  is  the  lowest  and  best  bid,  yet, 
in  order  to  prevent  interference  by  injunction,  the  city 
council  should  judicially  find  the  facts  which  in  its  judg- 
ment render  the  apparently  lowest  bid  not  the  lowest  and 
best  in  fact. — Id 518 

24.  Same — Action  by  Competitor  to  Enjoin.  The  fact  that  the 
plaintiff,  in  an  action  to  enjoin  the  letting  of  a  contract  for 
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the  city  printing,  has  ulterior  motives  in  prosecuting  the 
suit,  beyond  his  direct  interest  in  the  controversy  as  a  tax- 
payer, will  not  necessarily  disqualify  him  as  plaintiff. — Id..  518 

25.  Improvement  of  Street  at  Petition  of  Property  Owner — Es- 
toppel. Where  a  property  owner  petitions  for  the  improve- 
ment of  a  street  by  grading  same  to  the  established  grade, 
etc.,  he  is  estopped  from  recovering  damages,  if  the  city,  in 
making  the  improvement,  cuts  down  the  land  in  front  of 
his  premises  so  as  leave  his  lot  greatly  above  the  level  of 
the  street,  when  he  stood  by  and  observed  the  progress  and 
character  of  the  improvement. — Ball  v.  Tacoma 592 

26.  Same  — Establishment  of  Grade.  A  petition  to  the  city  coun- 
cil to  grade  a  street  to  an  established  grade  authorizes  the 
city  to  make  any  reasonable  grade,  and  damages  cannot  be 
recovered  unless  a  showing  is  made  that  the  grade  adopted 
was  unreasonable. — Id 592 

27.  Warrants — Order  of  Payment.  In  the  absence  of  statutory 
provisions  directing  the  order  of  payment  of  city  warrants, 
it  is  the  duty  of  the  treasurer  to  pay  warrants  drawn  upon 
any  particular  fund  in  the  order  either  of  their  date  or  of 
the  time  of  their  presentation  to  him  for  payment.— Z«a 
France  Fire  Engine  Co.  v.  Davis 600 

28.  Validation  of  Illegal  Warrants — From  What  Funds  Payable. 
Where  warrants  illegally  issued  have  been  validated  by  an 
election  they  are  thereby  rendered  of  full  force  in  accord- 
ance with  their  terms;  and  the  fact  that  at  the  same  election 
the  funding  of  existing  indebtedness  by  the  issuance  of 
bonds  was  authorized  will  not  restrict  the  payment  of  such 
warrants  to  the  proceeds  of  the  bonds,  but  the  warrants  are 
properly  payable  from  any  moneys  in  the  fund  upon  which 
they  were  originally  drawn. — Id 600 

29.  Street  l7nprovem,ents — Assessment  of  Benefits — How  Made. 
An  assessment  for  the  cost  of  a  street  improvement,  charg- 
ing each  lot  with  the  expense  of  the  work  in  front  of  it,  is 
invalid  under  Gen.  Stat.,  §  641 . — New  Whatcom  v.  Bellingham 
Bay  Imp.  Co 689 

80.  Same — Authenticity  of  Record — Power  of  Court  to  Inquire 
Into  Facts.  A  court  of  equity  is  not  barred  by  the  record 
in  an  action  involving  the  validity  of  an  assessment  for 
a  street  improvement  from  inquiring  into  the  facts  upon 
which  the  assessment  is  based,  by  the  admission  of  testi- 
mony outside  the  record. — Id 639 

See  Assignment,  1-3;  Bonds;  Garnishment,  1,  2;  In- 
toxicating Liquors;  Justices  of  the  Peace,  2; 
Mandamus,  1,  2. 
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1.  Wfiat  Constitutes — Injury  to  Residence  Lot.  Although  the 
principal  owner  of  an  addition  to  the  city  has  been  author- 
ized to  grade  a  street  therein  to  the  established  grade  under 
the  supervision  of  the  city  engineer,  and  has  let  a  contract 
for  the  entire  work  under  similar  terms  and  stipulations 
as  the  city  employed  in  contracts  for  street  improvements, 
such  owner  is  liable  for  the  damage  resulting  to  a  residence 
lot  from  the  overflow  of  water,  sand,  gravel  and  debris 
thereon,  when  the  contractors,  with  his  knowledge,  in  mak- 
ing a  large  fill  across  a  ravine  to  bring  the  street  to  the 
established  grade,  have  dumped  therein  large  quantities 
of  "  mushy  ^'  earth,  mixed  with  water,  which  would  not 
bank  up,  but  flowed  away  over  the  lands  lying  below  the 
grade  of  the  street. — Koch  v.  Investment  Co 405 

2.  Same — Evidence.  In  an  action  to  recover  damages  in  sach 
a  case,  the  evidence  of  an  engineer  that  a  large  part  of  the 
damage  was  due  to  a  heavy  rainstorm,  is  incompetent, 
when  the  witness  had  not  seen  the  place  before  the  injury, 
and  gave  no  facts  upon  which  he  based  his  opinion. — Id 405 

8.  Personal  Injuries  from  Blasting — Sudden  Fright — Contrib- 
utory Negligence.  Where  parties  engaged  in  blasting  gave 
timely  warning  of  an  explosion,  and  a  person  warned,  after 
taking  up  a  position  of  safety,  became  so  alarmed  by  the 
suddenness,  severity  and  volume  of  the  explosion,  which 
was  greater  than  customary,  that  his  fright  impelled  him 
to  rush  from  a  position  of  safety  into  one  of  danger,  in  an 
ill-judged  attempt  to  escape,  and  be  killed  thereby,  he  was 
chargeable  with  contributory  negligence,  barring  a  recov- 
ery by  his  widow  and  child  on  account  of  negligence  in 
the  management  of  the  blast. — Oraetz  v.  McKenzie 696 

See  Horse  and  Street  Railroads,  1-6;  Master  and 
Servant,  1,3-6;  Railroad  Companies,  4;  Trial,  7, 8. 

NEGOTIABLE  INSTRUMENTS. 

1.  Fraud  of  Payee — Innocent  Purchaser.  Although  a  promis- 
sory note  and  mortgage  securing  the  same  have  been 
diverted  by  the  payee  from  the  purpose  designed  by  the 
maker  at  the  time  of  their  execution,  no  consideration 
having  passed  to  the  makers,  and  have  been  endorsed  and 
assigned  by  the  payee  before  maturity  to  a  bona  fide  pur- 
chaser for  a  valuable  consideration,  such  purchaser  has 
priority  over  the  maker  and  subsequent  mortagees  who 
take  with  notice  of  the  record  of  the  prior  mortgage. — 
Peters  v.  Oay 383 
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2.  Extension  of  Payment — Discharge  of  Surety.  Where  a 
contract  for  the  extension  of  the  time  of  payment  of  a  promis- 
sory note  executed  by  two  principal  makers  and  their  sure- 
ties is  made  with  one  of  the  principals  only,  such  contract 
is  valid,  and,  if  not  assented  to  by  the  sureties,  will  result  in 
their  discharge. — Warburton  v,  Balph 587 

3.  Same — Bequest  of  Surety  for  Time — Estoppel.  The  re- 
quest of  a  surety  upon  a  promissory  note  that  further  time 
be  granted  him  for  its  payment  will  not  estop  him  from 
claiming  a  discharge,  when  a  contract  for  extension  has 
been  entered  into  with  his  principal  without  his  knowledge 

or  consent. — Id 587 

4.  Accommodation  Paper — Whether  Signer  is  Maker  or  Surety. 
If  one  signs  a  promissory  note  apparently  as  a  joint  maker, 
but,  when  sued  upon  his  undertaking,  defends  on  the  ground 
that  he  is  in  fact  a  surety  merely,  for  the  reason  that  he  re- 
ceived no  part  of  the  consideration  for  the  note,  it  is  com- 
petent for  the  plaintiff  to  show  that  he  dealt  with  the 
defendant  as  a  principal  and  not  as  a  surety. — Id 587 

See  Mortgages,  4;  Partnership.    • 

NEW  TRIAL. 

1.  Pemission  of  Excessive  Verdict — Discretion  of  Court,  The 
overruling  of  a  motion  for  a  new  trial  on  condition  that  the 
plaintiff  will  remit  that  portion  of  the  verdict  which  is  in 
excess  of  the  amount  for  which  judgment  was  prayed  in 
the  complaint,  is  a  matter  within  the  discretion  of  the  trial 
court. —  Winter  v.  Shoudy 62 

2.  Grounds — Misconduct  of  Juror.  Semble:  That  a  new  trial 
should  be  granted  when  it  is  shown  that  the  successful 
litigant  and  one  of  the  jurymen,  during  the  progress  of  the 
trial,  had  been  promenading  the  street,  conversing  to- 
gether, and  playing  at  cards  and  drinking  together  in  a 
saloon. —  Vollrath  v.  Crowe 374 

See  Appeal,  2,  9,  21;  Judgment,  12;  Pleading,  4. 

OFFICE  AND  OFFICERS. 

1 .  De  Facto  Officers  — Board  of  Begents  of  Agricultural  College. 
Where  a  board  of  regents  of  a  state  institution  stands  by 
and  allows  a  succeeding  board  to  assume  and  discharge  the 
duties  of  such  office  without  question,  the  succeeding  board, 
although  it  may  have  been  illegally  appointed,  becomes  the 
de  facto  board,  and,  being  in  full  and  exclusive  possession 
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of  said  office,  it  becomes  the  duty  of  the  courts  to  aid  such 
de  facto  board  in  obtaining  possession  of  the  public  funds 
devoted  to  such  institution. — SicUe,  ex  rel.  Steams,  v. 
Smith 195 

2.  Same.  Where  the  law  provides  for  the  election  by  a  board 
of  regents  of  one  of  their  number  as  treasurer,  the  election 
of  such  officer  by  a  de  facto  board  constitutes  the  officer  a 
treasurer  de  jure  of  such  board,  and  entitles  him  to  the 
funds  in  the  hands  of  the  treasurer  of  the  preceding 
board.— /(/ 195 

3.  Liability  of  Custodian  of  Public  Funds.  The  fact  that  a 
custodian  of  city  funds  is  required  by  law  to  give  a  bond 
for  the  proper  disposition  of  the  moneys  coming  to  his 
hands  does  not  thereby  constitute  him  a  mere  debtor  to 
the  city  for  such  moneys,  but  he  occupies  the  position  of  a 
bailee,  subject  to  special  obligations;  and  such  funds,  when 
deposited  by  him  in  bank,  are  not  subject  to  garnishment 

at  the  suit  of  his  judgment  creditors. — Marx  v.  Parker 473 

See  Counties,  2,  4,  6;  Justices  of  the  Peace,  2; 
Prosecuting  Attorneys. 

ORDERS. 

Action  on  by  Purchaser — Evidence.  Under  a  contract  whereby 
B  is  authorized  to  draw  orders  on  G  for  the  pay  of  all  per- 
sons performing  labor  or  furnishing  materials  or  provisions, 
in  connection  with  the  work  of  getting  out  a  certain  num- 
ber of  railroad  ties  for  G,  a  third  person,  not  a  party  to  the 
contract,  who  has  agreed  with  G  to  purchase  such  drafts 
or  orders  on  G's  promise  to  accept  and  pay  the  same,  may 
maintain  an  action  on  such  promise  and  introduce  in  evi- 
dence the  terms  of  the  original  contract. — Kelley  v.  Oreen- 
ough 659 

PARENT  AND  CHILD. 

1 .  Highi  to  Custody  as  Against  Charitable  Corporation.  If  a  per- 
son or  corporation  has  no  legal  right  to  the  custody  of  a 
minor  child,  it  cannot  uphold  its  custody  as  against  the  par- 
ents, on  the  ground  that  they  are  not  proper  and  competent 
persons  to  ha^e  the  care  and  custody  of  the  child. — Lovell 
V.  House  of  the  Good  Shepherd 419 

2.  Same.  The  mere  fact  that  the  mother  of  a  minor  child  is  a 
coarse,  vulgar,  passionate  and  pugnacious  woman,  and  that 
the  father  is  addicted  to  the  excessive  use  of  intoxicants,  is 
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not  a  sufficient  ground  for  depriving  them  of  the  society  and 
comfort  of  the  child.— /d 419 

3.  Same — Estoppel.  Although  a  mother  may  have  placed  her 
minor  child  in  the  hands  of  a  corporation  charged  with  the 
care  and  education  of  orphans  and  deserted  children,  under 
a  promise  that  the  child  should  remain  there  until  she  was 
eighteen  years  of  age,  such  act  will  not  estop  the  mother 
rom  afterwards  claiming  the  control  and  custody  of  the 
child  before  the  expiration  of  such  period. — Id 419 

PARTITION. 

1.  Decree  of  Sale — By  Whom  to  be  Made,  A  decree  in  parti- 
tion proceedings  is  not  erroneous  because  it  designates 
the  person  appointed  to  take  charge  of  the  lands  and  sell 
samQ  as  a  "  trustee 'instead  of  "referee,"  as  required  by 
Code  Proc,  §584. — Blackwell  v.  McLean 301 

2.  Sale.  Under  §603,  Code  Proc,  providing  that  lands  inca- 
pable of  partition  shall  be  sold  at  public  auction  to  the 
highest  bidder,  in  the  manner  required  for  the  sale  of  real 
estate  on  execution,  a  decree  authorizing  such  sale  to  be 
made  at  public  or  private  sale  is  irregular. — Id 301 

See  Set  Off  and  Counterclaim,  1,  2. 

PARTNERSHIP. 

Power  qf  One  Partner  to  Bind  Other.  A  partnership  note 
executed  by  one  of  two  partners  without  authority  will 
bind  the  other  partner,  when  by  his  acts  the  latter  has 
ratified  the  giving  of  the  note. — Merchants  National  Bank 
V,  Peet 237 

See  Equity,  2;  Judgment,  8,  9;  Receivers,  2. 

PLEADING. 

1.  Striking  Answer.  The  action  of  the  trial  court  in  striking 
an  answer  from  the  files  and  giving  judgment  on  the  plead- 
ings, for  the  reason  that  the  answer  had  been  once  ruled 
as  demurrable  and  had  been  again  filed  after  the  sustain- 
ing of  a  demurrer  to  an  amended  answer,  will  not  be  dis- 
turbed, although  such  procedure  may  not  be  strictly  regular. 

— Noyes  v.  Longhead 325 

2.  Plea  in  Abatement— Finding  Against  Defendant — Right  to 
Further  Answer.  Under  the  statutes  permitting  amend- 
ments to  pleadings,  it  is  a  matter  within  the  discretion  of 

48  — V  WASH. 
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the  trial  court  to  permit  the  filing  of  an  amended  answer 
upon  the  merits  by  defendant,  after  a  finding  against  him 
upon  his  answer  setting  up  the  pendency  of  another  suit  be- 
tween the  parties  in  relation  to  the  same  subject  matter. — 
State,  ex  rel.  McLeod,  v.  Superior  Court 306 

3.  Joinder  of  Two  Causes  of  Action  —  When  Complaint  Sus- 
tained as  to  One.  Although  the  complaint  in  an  action 
may  be  an  attempt  to  improperly  join  a  cause  of  action  for 
mandamus  and  one  for  injunction,  yet  a  demurrer  for  mis- 
joinder will  not  lie,  provided  the  complaint,  which  is  not 
separated  into  separate  counts  or  causes  of  action,  but  is 
a  continuous  statement  of  facts,  states  a  good  cause  of 
action  for  the  injunction  and  shows  no  grounds  for  relief 

by  mandamus. — IHrnes  Publishing  Co.  v.  Everett 518 

4.  Joint  Action  Against  Several  D^endatUs — Evid&nce  IJnder 
Central  Denial .  Where  a  verdict  has  been  rendered  against 
defendants  sued  jointly  to  I'ecover  a  fee  for  legal  services, 
the  action  of  the  lower  court  in  granting  defendants  a  new 
trial  is  not  an  abuse  of  discretion,  when  the  evidence  tends 
to  show  that  plaintiff  had  been  separately,  and  not  jointly, 
employed  by  the  several  defendants,  although  the  defense 
set  up  was  merely  one  of  general  denial.— 7V«rw6ii/^  v. 
Jackman 524 

5.  Allegations  Made  Upon  Jnformaiton  and  Belief.  A  direct 
allegation  of  a  fact  may  be  expressed  to  be  made  ''upon  in- 
formation and  belief,"  and  is  not  on  that  account  bad  on 
demurrer,  but,  sufScient  facts  having  been  stated  as  exist- 
ing, the  allegation  of  the  pleader  that  he  states  them  "  upon 
information  and  belief  will  be  regarded  as  surplusage. — 
Warburtonv.  Ralj)h 537 

See  Accord  and  Satisfaction,  1;  Appeal,  17;  Eject- 
ment, 2,  3;  Fraud,  1,  2;  Horse  and  Street  Rail- 
roads, 1;  Husband  and  Wife,  4;  Injunction.  1; 
Insurance,  1, 2;  Judgment,  4;  Landlord  and  Ten- 
ant, 1;  Municipal  Corporations,  2;  Practice  in 
Civil  Cases,  1;  Receivers,  2,  3,  5;  Sale,  1. 

PRACTICE  IN  CIVIL  CASES. 

1.  Insufficiency  of  Cojnplaint — Cannot  be  Raised  by  Motion  to 
Dismiss.  The  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  cannot  be  taken 
by  a  motion  to  dismiss,  but  can  only  be  raised  by  a  demurrer 
or  by  an  objection  to  the  admission  of  evidence. — Wilkeson 
Coal  <fc  Coke  Co.  v.  Driver 177 
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2.  Voluntary  Dismissal — When  Plaintiff" Not  Entitled  to.  In  an 
action  to  enjoin  trespasses  upon  certain  land,  the  title  to 
which  lay  in  dispute  between  plaintiff  and  defendants,  and 
in  which  action  a  temporary  injunction  had  been  granted 
plaintiff,  until  the  determination  of  an  action  it  was  about 
to  institute  to  try  the  title  to  the  land,  the  fact  that  plaint- 
iff merely  tendered  an  issue  in  an  action  brought  by  defend- 
ants against  plaintiff,  involving  the  same  subject  matter, 
instead  of  commencing  the  action  itself,  will  not  justify  the 
dismissal  of  the  injunction  suit  on  the  ground  that  plaintiff 
was  chargeable  with  laches  in  failing  to  comply  with  the 
order  of  the  court. — Id 177 

8.  Non-Suit.  The  fact  that  a  defendant  goes  into  his  defense 
of  an  action  after  the  denial  of  his  motion  for  a  non-suit,  to 
which  he  was  entitled  at  the  time  the  motion  was  inter- 
posed, operates  as  a  waiver  thereof  merely  to  the  extent  of 
allowing  the  plaintiff  to  benefit  by  any  evidence  introduced 
by  the  defendant,  or  by  himself  in  rebuttal,  and,  where  the 
plaintiff^s  case  is  not  strengthened  by  such  proofs,  the  mo- 
tion for  a  non-suit  should  be  granted,  when  urged  later. — 
Matson  v.  Port  Townsend,  etc.,  B.  R.  Co 449 

4.  Same.  In  an  action  against  a  corporation  and  its  general 
manager  jointly  to  recover  the  value  of  goods  sold  defend- 
ants, and  delivered  at  their  request  to  a  third  person,  the 
corporation  is  entitled  to  a  non-suit  when  the  evidence  fails 
to  show  its  connection  with  the  transactions  sued  upon,  and 
there  is  no  showing  that  the  general  manager  was  author- 
ized to  act  in  the  matter,  which  was  extrinsic  to  the  general 
business  of  the  corporation,  and  the  accounts  had  in  fact 
been  charged  on  the  books  to  such  third  person,  and  not  to 
•        the  corporation. — Cosh-Murray  Co.  v.  Adair 686 

See  Appeal,  8,  12;  Equity,  8;  Pleading,  1,  2. 

PRINCIPAL  AND  AGENT. 

Acts  of  Agent — When  Binding  on  Principal.  Where  a  person 
authorizes  an  attorney  to  act  for  him  in  reference  to  a  cer- 
tain mortgage  and  see  that  it  is  all  straight,  and  that  what- 
ever he  does  in  the  matter  will  be  all  right,  such  attorney 
becomes  an  agent,  although  he  serves  without  compensa- 
tion, and  his  acts  in  reference  to  the  mortgage  are  binding 
on  his  principal. — Packard  v.  Delfel 562 

See  Corporations,  3;  EQuirr,  4;  Evidence,  8;  Insur- 
ance. 4. 
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PRINCIPAL  AND  SURETY. 

Extent  of  Liability  of  Surety.  Although  the  bond  given  by  a 
prosecuting  attorney  may  provide  for  the  payment  by  him 
to  the  county  of  all  moneys  that  may  come  into  his  hands 
as  such  officer,  yet  where  the  legislature,  subsequent  to  his 
induction  into  office  and  the  giving  of  the  bond,  imposes 
upon  him  the  duty  of  collecting  delinquent  taxes  upon  real 
estate,  such  duties  are  in  no  way  so  germane  to  the  office  as 
to  render  the  sureties  upon  his  bond  liable  for  any  misap- 
propriation on  his  part  of  such  delinquent  tax  moneys. — 
Spokane  County  v.  Allen 

See  Bonds;  Negotiable  Instruments,  2, 3. 

PROHIBITION,  WRIT  OF. 

When  Lies  ^Matters  Within  Discretion  of  the  Court.  A  motion 
for  the  dismissal  of  an  appeal  from  a  justice  of  the  peace 
for  a  failure  to  file  the  transcript  within  the  time  allowed, 
is  a  matter  addressed  to  the  discretion  of  the  superior 
court,  and  a  writ  of  prohibition  will  not  lie  for  the  purpose 
of  controlling  the  exercise  of  the  court's  discretion  in  the 
matter. — Stale,  ex  rel.  Gardner,  v.  Superior  Court „  907 

PROSECUTING  ATTORNEYS. 

1.  County  Attorneys.  Under  the  constitutional  and  statutory 
provisions  of  this  state,  the  office  of  county  attorney  is 
identical  with  that  of  prosecuting  attorney. — Spokane 
County  V.  Allen 229 

2.  Collection  of  Delinquent  Taxes — Right  to  Attorney  Fees,  The 
county  attorney  is  not  entitled  to  the  attorney  fees  paid  by 
delinquent  taxpayers  upon  collections  made  by  the  attorney 
under  Laws  1891,  p.  321,  §105,  as  such  extra  compensation 
is  contrary  to  the  constitutional  prohibition  upon  increase 
of  compensation  of  public  officers  during  their  terms  of 
office.— ia 229 

3.  Vacancy  in  Office — How  Filled.  The  prosecuting  attorney 
of  a  county  being  a  county  officer,  under  the  constitution 
and  laws  of  this  state,  a  vacancy  in  the  office  should  be  filled 
by  appointment  of  the  county  commissioners  and  not  by 
the  governor. — State,  ex  rel.  McMartin,  i).  Whitney 377 

See  Estoppel,  1 ;  Principal  and  Surety. 

PUBLIC   LANDS.    See  Boundaries;   Mines  and    Mining; 
Tide  Lands. 
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RAILROAD  COMPANIES. 

1.  RiglU-o/'Way — Title,  Under  an  agreement  between  a  land- 
owner and  a  railroad  company  whereby  a  strip  of  land  for 
right-of-way  was  to  be  conveyed  to  the  railroad  company 
in  consideration  of  the  payment  of  one  dollar  and  of  the 
expenses  incident  to  the  execution  of  the  deed,  if  the  com- 
pany should  construct  and  operate  its  road  thereon  within 
a  period  of  two  years,  the  substantial  part  of  the  consid- 
eration is  the  construction  and  operation  of  the  road,  and 
where  the  company,  has  performed  that  part  of  the  agree- 
ment, the  equitable  title  passes  to  the  company,  although 
the  stipulated  dollar  and  expenses  may  not  have  been 
paid. — Matson  v.  Port  Townsend.etc,  R.  B.  Co 449 

2.  Iiyuries  to  Person  on  Righi-of-  Way.  The  finding  of  a  jury 
that  a  child  was  not  upon  the  ri^ht-of-way  of  a  railroad, 
when  injured  by  a  log  falling  from  a  car,  must  be  set  aside 
when  the  testimony  of  the  child  showed  that  he  was  in  a 
certain  creek  at  the  time  of  the  injury,  and  the  testimony 
of  a  competent  engineer  who  had  made  accurate  measure- 
ments of  the  locality,  showed  that  the  place  of  the  accident, 
including  the  creek  in  which  the  plaintiif  was  when  in 
jured,  were  within  the  railroad  right-of-way. — Id 449 

3.  Savie — License  to  Occupy  Right-of-Way.  The  fact  that  a 
railroad  company  makes  a  practice  of  stopping  its  trains 
for  passengers,  whenever  signalled,  does  not  amount  to  a 
license  for  the  occupancy  of  its  right-of-way  by  those  who 
are  neither  passengers,  nor  connected  with  the  operation  of 
the  road.— /rf 449 

4.  Same — Liability  for  Injury  to  Child.  Where  a  child  of  ten- 
der years  is  injured  through  the  negligence  of  a  railroad 
company^s  servants  while  trespassing  without  the  knowl- 
edge of  the  company  upon  its  right-of-way,  the  company 
cannot  be  held  liable  unless  the  negligence  on  its  part  is  so 
gross  as  to  amount  to  wantonness. — Id 449 

RECEIVERS. 

1.  When  Application  Granted  —  Fraud.  The  transfer  of  notes 
held  by  one  bank  to  another  bank  as  collateral  security 
for  a  loan  cannot  be  regarded  as  such  a  fraud  as  to  justify 
the  appointment  of  a  receiver  for  the  bank  securing  the 
notes,  when  the  banks  were  each  represented  in  the  trans- 
action by  their  own  officers,  although  the  transaction  was 
conducted  by  the  same  person  as  agent  for  the  two  corpo- 
rations; nor  is  such  transfer  rendered  fraudulent  by  the  fact 
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RECEIVERS — Continued  . 

that  other  and  prior  transactions  between  the  banks  were 
of  an  illegal  character. — Roberts  v.  Washington  National 
Bank 12 

2.  Appointment  Pending  Litigation  —  Pleading.  In  an  action 
for  the  dissolution  of  a  partnership,  for  an  accounting,  and 
for  the  appointment  of  a  receiver,  it  is  error  to  appoint  a 
receiver  pending  the  litigation,  when  the  complaint  does 
not  allege  that  defendants  are  insolvent,  and  the  answer 
contains  a  direct  allegation  that  they  are  solvent  and  able 

to  respond  in  damages. — Wales  v.  Dennis 808 

3.  Appointment — Pleading,  A  complaint  in  an  action  by  a 
judgment  creditor  asking  for  the  appointment  of  a  receiver 
for  an  insolvent  corporation  is  not  open  to  the  objection 
that  it  fails  to  allege  that  the  judgment  debtor  has  no  other 
property  out  of  which  the  plaintiff  could  satisfy  his  judg- 
ment, when  it  states  that  the  defendant  is  in  failing  circum- 
stances, and  that  it  has  more  judgments  already  rendered 
against  it  than  it  can  pay. —  Whttehouse  v.  Point  D^ance, 
etc.,  B.  R.  Co 558 

4.  When  Appointment  Unwarranted.  Where,  subsequent  to 
the  purchase  by  one  corporation  of  a  line  of  railway  from 
another,  judgments  are  rendered  against  the  vendor  with- 
out notice  to  the  purchaser,  the  purchaser  has  the  right  to 
litigate  their  validity  on  the  ground  of  fraud;  and,  under 
such  circumstances,  the  appointment  of  a  receiver  for  the 
purchasing  corporation,  at  the  instance  of  a  judgment  cred- 
itor of  the  vendor,  is  unwarranted. — Id 558 

5.  Application  for  Right  of  Defendant  to  be  Heard  Upon  Affi- 
davit. Where  the  application  for  the  appointment  of  a  re- 
ceiver is  made  by  a  plaintiff  before  the  defendant  has  filed 
his  answer,  the  defendant  has  a  right  to  be  heard  upon  his 
affidavit  by  way  of  defense  to  the  application. — Id 558 

See  Appeal,  1;  Corporations,  4. 
SALE. 

1.  Action  for  Price — Pleading.  Where  the  complaint  in  an 
action  for  the  price  of  logs  alleges  that  defendant  took  pos- 
session of  them,  the  complaint  is  sufficient  although  other 
allegations  may  show  that  the  plaintiff  was  not  in  the  actual 
possession  of  the  logs  at  the  time  of  sale. —  Tingley  v.  Fair- 
haven  Land  Co 84 

2.  Conditional  Sale  —  What  Constitutes.  The  delivery  of  shin- 
gle bolts  to  a  shingle  manufacturer  under  a  contract  pro- 
viding that  title  to  the  bolts  was  not  to  pass,  and  that 
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SALE — Continued. 

payment  therefor  wa«  to  be  at  a  certain  rate  for  shingles 
manufactured  therefrom,  does  not  constitute  such  a  condi- 
tional sale  of  the  shingle  bolts  as  to  require  a  record  thereof 
to  be  made  under  the  provisions  of  Laws  1898,  p.  258,  in 
order  to  prevent  the  sale  being  treated  absolute  as  to  cred- 
itors.— Peterson  V.  Woolery 890 

3.  Action  for  Price — Evidence.  In  an  action  to  recover  the 
value  of  goods  alleged  to  have  been  sold  defendants,  and 
at  their  request  delivered  to  a  third  person,  evidence  show- 
ing an  arrangement  between  defendants  and  such  third 
person,  whereby  defendants  were  to  "look  after"  his  busi- 
ness, receiving  the  proceeds  thereof  and  disbursing  same, 
with  the  right  to  apply  any  surplus  to  the  payment  of  such 
third  person's  indebtedness  to  defendants,  is  incompetent 
and  immaterial. — Cosh-Murray  Co,  v.  Adair 686 

See  Contracts,  2. 

SET  OFF  AND  COUNTERCLAIM. 

1.  In  Partition  Proceedings — As  Between  Tenants  in  Common. 
In  an  action  for  partition  of  lands,  defendants  may  set  off 
moneys  paid  out  at  request  of  plaintiffs  in  defending  the 
title  to  the  lands. — Blackwell  v.  McLean 301 

2.  Same.  The  defendant  in  partition  proceedings  is  entitled 
to  set  off  the  value  of  necessary  improvements  made  by  him 
upon  the  land,  provided  the  claim  for  improvements  is 
confined  to  their  value  as  part  of  the  land,  without  regard 

to  their  cost. — Id 301 

See  Contracts,  7;  Landlord  and  Tenant,  1;  hoos 
AND  Logging.  5;  Mortgages,  8. 

SHERIFFS  AND  CONSTABLES. 

Commissions  Upon  Execution  Sales.  Under  § 8017,  Gen.  Stat., 
a  sheriff  is  not  entitled  to  commissions  upon  the  sale  of 
mortgaged  premises  under  decree  of  foreclosure,  where  the 
property  is  bid  in  by  the  plaintiff  for  the  amount  of  the 
mortgage  debt,  and  no  moneys  pass  through  the  sheriff's 
hands. — State,  ex  rel.  Thompson,  v.  Prince 107 

SPECIFIC  PERFORMANCE. 

Contract  for  Sale  of  La7id — Construction — Divisibility.  A 
contract  for  the  sale  of  real  estate  for  a  stipulated  sum  in 
case  payment  be  made  within  three  years,  which  further 
provides  that  the  vendor  will  give  a  deed  at  any  time  when 
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SPECIFIC  PERFORMANCE— CoNTmuBD. 

demanded  for  parcels  thereof  in  excess  of  twenty  acres, 
provided  payments  have  been  made  tharefor  at  the  rate  of 
$40  per  acre,  is  a  divisible  contract,  and  specific  perform- 
ance of  a  part  only  of  such  contract  may  be  enforced  by 
the  purchaser,  although  he  is  in  default  under  the  condi- 
tions for  the  purchase  of  the  entire  tract. — Bower  v.  Bagley,  642 

STATES  AND  STATE  OFFICERS. 

State  Capitol  Building  Fund — Issuance  of  Warrants  Upon. 
Under  the  enabling  act  of  congress  granting  to  the  State  of 
Washington  130,000  acres  of  public  lands  for  the  erection 
of  public  buildings  at  the  state  capital,  65,000  acres  of  which 
have  been  selected  and  are  now  held  for  sale  by  the  state, 
and  under  the  act  of  March  21, 1893  (Laws,  p. 462 ),  creating 
a  "  state  capitol  building  fund,"  into  which  the  proceeds 
derived  from  the  sales  of  such  granted  lands  are  to  be  paid 
and  making  provision  for  the  appropriation  of  certain  sums 
therefrom  for  the  erection  of  public  buildings,  it  is  the  duty 
of  the  state  auditor,  although  no  moneys  may  have  been 
accumulated  in  the  fund,  to  issue  warrants  thereon  to 
parties  entitled,  provided  that  such  warrants  express  upon 
their  face  that  they  are  drawn  upon  the  **  state  capitol  build- 
ing fund"  and  are  payable  only  as  that  fund  may  be  ac- 
cumulated from  the  sale  of  lands. — Allen  v.  Oriniea 424 

STATUTES. 

1.  Bepeal  by  Implicatio7i.  Sec.  828,  Code  1881,  providing  that 
where  a  person  shall  have  unlawfully  entered  a  building  as 
described  in  §827,  he  shall  be  deemed  to  have  made  such 
entry  or  breaking  with  intent  to  commit  a  misdemeanor  or 
felony,  unless  such  entry  or  breaking  shall  be  explained, 
cannot  be  interpreted  as  a  proviso  to  §827,  which  defines 
the  crime  of  burglary;  and,  consequently,  the  amendment  of 
§827,  by  enlarging  its  scope  so  as  to  include  additional 
structures  as  subject  to  burglary,  will  not  work  a  repeal  of 

§  828.— Sia^c  V.  Wilson 218 

2.  Same.  Sec.  519,  Code  Proc.  (Code  1881,  §378),  was  not  re- 
pealed by  implication  by  the  enactment  of  §518,  Code  Proc. 
(Laws  1885-86, p.  116). — Debenture  Corporation  v.  Warren , .  313 

3.  Amendment — Bepeal  by  Implication,  The  amendment  of 
§  772,  Code  1881  ( §  1369,  Code  Proc),  did  not  operate  to  work 
an  amendment  or  repeal  of  §  777,  Code  1881  ( §  1374,  Code 
Proc),  although  the  latter  section  was  dependent  in  its  sub- 
ject matter  upon  the  provisions  of  §  772. — State,  ex  rel. 
Bepath,  v.  Caldivell 336 
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4.  Same.  The  amendment  of  one  section  of  a  code  will  not 
work  an  amendment  or  repeal  of  another  independent  sec- 
tion, although  the  latter  may,  by  its  terms,  be  in  the  nature 
of  a  proviso  to  the  section  amended. — Id 386 

See  Appeal,  27;  Intoxicating  Liquors;  Taxation,  2. 
STOCK  AND  STOCKHOLDERS.    See  Corporations,  2-4. 

TAXATION. 

1.  National  Bank  Shares — Injunction.  A  complaint  in  an  ac- 
tion to  restrain  the  collection  of  a  tax  against  a  national 
bank,  on  the  ground  that  it  is  unequal  and  unjustly  dis- 
criminates against  that  class  of  property,  does  not  state  a 
cause  of  action  when  it  alleges  that  there  was  existing  in  a 
certain  county  of  the  state  "taxable  moneyed  capital 
(other  than  that  invested  in  national  and  other  incorpo- 
rated banks)  owned  by  individual  citizens  of  said  state, 
resident  in  said  county,  and  there  invested  in  interest  bear- 
ing loans,  discounts  and  securities  to  them  payable  and. 
owing  by  other  citizens  of  said  state  residing  in  said 
county,  of  vast  amount,  .  .  .  the  same  being  all  the 
moneyed  capital  in  the  state  owned  by  resident  individual 
citizens  and  invested  as  aforesaid  in  interest  bearing  loans, 
discounts  and  securities  except  that  owned  by  and  invested 
in  incorporated  banks  located  in  this  state,"  and  that  all 
such  moneyed  capital  "  was  purposely  omitted  from  assess- 
ment and  from  taxation"  by  the  taxing  officers  throughout 
the  state. —  Washington  National  Bank  v.  King  County 607 

2.  Construction  of  Bevenue  Act.  Construing  all  the  provisions 
of  the  revenue  law  of  1898  together,  and  considering  g§75 
and  136  (Laws,  1898,  pp.  356,  885),  the  effect  of  the  repeal- 
ing section  pf  that  law  is  simply  to  make  the  act  of  1893 
a  future  revenue  law,  leaving  unpaid  taxes  under  former 
laws  to  be  collected  either  as  prescribed  in  those  laws,  or 
according  to  the  new  methods  of  the  later  law,  when  it  is 

so  directed. — Id ^  607 

TIDE  LANDS. 

1 .  Bight  of  Purch ase — When  L imitaiion  Begins  to  Bun .  Under 
§2172,  Gen.  Stat.,  giving  shore  owners  and  improvers  the 
preference  right  to  purchase  appraised  tide  lands  for  sixty 
days  following  the  '* filing  of  the  final  appraisal"  thereof, 
the  sixty  days  begins  to  run  from  the  date  the  plat  and 
record  thereof  by  the  local  board  of  tide  land  appraisers  is 
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formally  received  by  the  state  board  of  eqaalizatioo^  and 
directed  by  that  body  to  be  placed  on  tile. —  McKenzie  v., 
Woodin 414 

2.  Same — Improvements  by  Lessee.  Although  certain  tide 
lands  may  be  necessary  for  lumber  yard  and  log  booming 
purposes  in  connection  with  a  saw  mill  business  conducted 
on  contiguous  tide  land,  yet  the  use  of  such  tide  lands  by 
a  lessee  of  the  saw  mill  will  not  constitute  him  an  im- 
prover within  the  contemplation  of  the  act  of  March  36, 
1890  ( Gen.  Stat.,  §2172  ),—Id 414 

TRIAL. 

1.  Instructions — Excepiimis.  Under  Laws  1893,  p.  112,  §4,  the 
grounds  of  objection  to  an  instruction  need  not  be  stated  in 
the  exception  thereto. — Sexton  v.  School  District  No.  34 5 

2.  Same — Undue  Prominence  to  Testimony  of  One  Side.  Where 
the  court,  throughout  its  instructions,  gives  undue  promi- 
nence to  the  testimony  of  plaintiffs,  and  makes  no  reference 
to  the  testimony  offered  by  defendant,  except  in  the  most 
general  terms,  the  instructions  must,  when  the  testimony 
is  conflicting,  be  held  erroneous  on  the  ground  that  they 

do  not  fairly  submit  the  cause  to  the  jury. — Id 5 

3.  Misleading  Instructions.  In  an  action  by  material  men 
against  a  school  district,  founded  on  its  failure  to  take  a 
bond  from  a  contractor  employed  in  the  construction  of  a 
school  building,  where  there  is  evidence  showing  that  the 
lumber  sued  for  was  furnished  to  a  firm  of  which  the  con- 
tractor was  a  member,  and  not  to  the  contractor  for  use  in 
said  building,  in  addition  to  evidence  of  a  charge  upon 
plaintiffs'  books  which  showed  a  sale  to  the  firm  instead  of 
to  the  individual  contractor,  an  instruction  "that  if  plaint- 
iffs satisfy  your  mind  that  there  was  a  mistake  [  in  making 
the  charge  ]  and  the  evidence  is  not  in  conflict,  you  will  find 
that  there  was  a  mistake,  and  that  the  goods  were  sold  to 
the  contractor,"  is  misleading,  as  it  makes  the  whole  ques- 
tion as  to  whom  the  lumber  was  sold  turn  upon  the  way  it 
was  charged  upon  the  books  of  plaintiffs,  and  whether  it 
was  so  charged  by  mistake. — Id 5 

4.  Instructions — When  Necessary.  Where,  in  an  action  for 
the  price  of  logs,  defendant  has  put  in  evidence  the  sworn 
complaint  of  the  same  plaintiff  in  another  action,  claiming 
damages  from  a  boom  company  for  the  loss  of  the  same 
logs,  it  is  error  for  the  court  to  refuse  to  charge  the  jury 
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as  to  the  legal  effect  of  the  complaint  as  an  exhibit. —  Ting- 
ley  V.  Fairhaven  Land  Co 34 

5.  Special  Interrogatories — Failure  to  Answer — Verdict. 
Where  requests  for  special  findings  are  made  the  court 
should,  after  having  determined  that  the  requests  are 
proper,  instruct  the  jury  that  it  is  their  duty  to  answer  each 
one  of  them,  and  until  such  requests  have  been  answered 
by  the  jury,  without  any  attempt  at  evasion,  the  general 
verdict  should  not  be  received. — Bedford  v.  Spokane  St.  By. 
Co 55 

0  6.  Instructions  as  Bequested  —  To  Whom  Error  Therein  Im- 
puted. Where  one  of  the  parties  to  an  action  asks  the  court 
for  instructions  on  the  whole  case,  and  the  court  charges 
as  requested,  the  errors  of  incompleteness  therein  are  im- 
putable to  the  party  requesting  the  instructions,  and  a  fail- 
ure of  his  opponent  to  ask  for  more  specific  instructions 
is  not  a  waiver  of  the  error. — Mitchell  v.  Tacoma  Bailway 
&  Motor  Co 120 

7.  Sam^  —  Question  of  Accident  or  Negligence  —  Bight  of  De- 
fendant to  Instructions.  In  an  action  to  recover  for  injuries 
received  through  the  alleged  negligence  of  defendant,  it  is 
error  to  refuse  defendant's  request  for  a  charge  to  the  jury 
that,  if  it  appeared  from  the  evidence  that  the  injury  to  the 
plaintiff  may  have  been  the  result  of  either  mere  accident 
or  of  negligence  on  the  part  of  defendant,  no  recovery  could 

be  had.— /rf 120 

8.  Charge  as  to  Negligence.  In  such  an  action  instructions 
were  properly  refused  which  requested  the  court  to  charge 

-  that  certain  facts  would  be  no  evidence  of  negligence  or 
that  other  facts  would  be  evidence  of  contributory  negli- 
gence, as  it  is  generally  a  question  to  be  determined  by 
the  jury  whether  certain  facts  do  or  do  not  constitute  neg- 
ligence.—/(/ 120 

9.  Improper  Argument.  Where  a  party  to  an  action  employs 
the  usual  means  to  procure  the  attendance  of  an  important 
witness,  but  fails,  the  adverse  party  has  no  right  to  com- 
ment on  his  absence  to  the  prejudice  of  the  party  failing  to 
call  him.— ya 120 

10.  Findings  of  Court.  Although  there  should  be  findings  of 
fact  made  by  the  court  to  sustain  a  judgment,  yet  an  appeal 
will  not  be  dismissed  for  want  thereof  upon  motion  of  the 
prevailing  party,  in  whose  interest  such  findings  should 
have  been  made. — Greer  v.  Squire 859 
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11.  Findings  by  Court — Extent  of.  The  findiogs  of  fact  made 
by  the  court  upon  the  trial  of  a  cause,  either  legal  or  equi- 
table, should  cover  all  the  issues,  and  not  merely  such  as 
may  be  sufficient  to  support  the  judgment. — Potwin  v. 
Bldsher  4«0 

18.  Instructions — Duty  of  Court  When  Requested  as  to  Collid- 
ing Evidence.  Where  there  is  a  contention  between  the 
parties  to  an  action  as  to  whether  or  not  the  cashier  of  a 
bank  was  an  agent  of  the  plaintiff,  whose  declarations 
would  bind  his  principal,  and  there  wa&  considerable  testi- 
mony showing  that  certain  notes  payable  to  the  plaintiff 
were  left  at  the  bank  with  the  cashier  to  be  there  signed, 
simply  for  the  convenience  of  all  parties  concerned,  it  is 
error  for  the  court  to  refuse  to  charge  the  jury  that,  if  they 
find  from  the  evidence  that  the  cashier  was  simply  getting 
the  signatures  of  the  parties  to  the  note  in  question,  and 
that  the  note  was  simply  left  with  him  for  the  convenience 
of  all  the  parties,  then  that  fact  alone  would  not  constitute 
him  the  agent  of  the  plaintiff  so  as  to  bind  the  plaintiff  by 
the  declarations  of  said  cashier  made  to  the  defendants. — 
Warburton  v.  Ralph 537 

13.  Instrttctions — Preponderance  of  Proof  in  Civil  Actions.  An 
instruction  to  a  jury  in  a  civil  case,  charging  that  they 
"should  be  satisfied  by  a  clear  preponderance  of  proof"  be- 
fore they  can  find  certain  facts  is  not  misleading,  when  the 
court  has  just  charged  the  jury  that  "it  is  not  required  in 
a  civil  action  to  establish  the  facts  beyond  a  reasonable 
doubt  as  in  a  criminal  case,  but  a  fair  preponderance  of 
proofs  is  all  that  is  required." — Hart  v.  Niagara  Fire  Ins.  Co..  920 

See  Gaming,  5;  Horse  and  Street  Railroads,  2, 4, 5. 
TRUSTS.    See  Banks  and  Banking. 

VENDOR  AND  PURCHASER.    See  Accord  and  Satisfac- 
tion, 2;  Mortgages,  3. 

VENUE  IN  CIVIL  CASES. 

1.  Change  of  Venue — County  of  Defendant's  Residence — Affi- 
davit of  Merits — Sufficiency.  Where  it  appears,  from  the 
affidavit  of  merits  filed  by  a  defendant  on  a  motion  for  the 
removal  of  the  cause  for  trial  to  the  county  where  he  re- 
sides, that  he  is  entitled  to  file  an  answer  which  will  raise 
issues  for  trial  which  he  desires  to  have  tried  in  the  proper 
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county,  the  affidavit  is  safficient. — State,  ex  rel.  Allen,  v,  Su- 
perior Court 668 

2.  Same — Application  by  Defendants  Served.  The  application 
for  the  transfer  of  a  cause  to  the  proper  county  for  trial, 
made  by  all  the  defendants  who  had  been  served  at  the 
time,  cannot  be  adversely  affected  by  the  fact  that  before 
its  determination  another  defendant  has  been  served,  but 
has  failed  to  join  in  the  application. — Id 668 

3.  Same  — Necessity  of  Appearance  at  Hearing  of  Application. 
Where  a  motion  for  the  transfer  of  a  cause  to  the  proper 
county  for  trial  has  been  -made,  upon  a  sufficient  affidavit 
of  merits,  the  failure  of  the  applicant  for  transfer  to  ap- 
pear at  the  time  set  for  the  hearing  of  his  motion  affords 

no  ground  for  denying  the  application. — Id 668 

4.  Grounds  for  Change — Convenience  of  Witnesses.  A  motion 
for  a  change  of  venue  on  the  ground  that  the  convenience 
of  witnesses  and  the  ends  of  justice  would  be  forwarded 
by  the  change  is  addressed  to  the  discretion  of  the  court, 
and  where  such  discretion  has  not  been  abused,  the  order 
of  the  court  denying  the  motion  will  not  be  disturbed. — 
State,  ex  rel.  Port  Blakely  Mill  Co.,  v.  Superior  Cotirt 673 

See  Loos  and  Logging,  6. 
VERDICT.    See  Attachment,  2;  Criminal  Law,  5. 

WATERS  AND  WATER  COURSES. 

1.  Water  Course — What  Constitutes,  The  fact  that  a  stream 
widens  into  a  marsh  or  swamp  will  not  deprive  it  of  its 
character  as  a  natural  water  course,  if  it  continues  its  cur- 
rent through  the  swamp,  and  finally  emerges  therefrom  in  a 
well  defined  channel. — Rigney  v.  Tacoma  Light  <fc  WcUer  Co..  576 

2.  Wrongful  Diversiofi  of  Stream — Remedy.  The  permanent 
diversion  of  the  waters  of  a  stream  by  a  riparian  owner  for 
the  purpose  of  supplying  a  neighboring  town  with  water 
is  unlawful,  and  may  be  enjoined  by  a  lower  riparian  pro- 
prietor.—/rf 576 

3.  Same  — Estoppel  of  Lower  Proprietor.  The  fact  that  a  lower 
riparian  proprietor  stands  by  for  several  years  without 
seeking  relief  in  the  courts,  after  an  upper  riparian  pro- 
prietor has  wrongfully  diverted  the  waters  of  a  stream,  and 
allows  the  wrongdoer  to  construct  expensive  dams,  flumes 
and  conduits  to  convey  diverted  waters  to  a  neighboring 
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town,  contains  none  of  the  essential  elements  of  estoppel. 
—Id ^  576 

4.  Same — Laches,  The  doctrine  of  laches  or  acqaiescence 
cannot  be  invoked  to  defeat  the  application  of  a  lower 
riparian  proprietor  for  an  injunction  af^ainst  the  wrongful 
diversion  of  the  waters  of  a  stream  against  which  he  had 
protested  but  had  instituted  no  legal  proceedings,  although 
the  diversion  has  continued  for  a  period  of  nine  years,  and 
during  that  time  expensive  dams  and  flumes  have  been 
erected  by  the  parties  wrongfully  diverting  the  stream,  as 
the  complainant  was  not  called  upon  to  object  to  the  con- 
struction of  the  dams  and  flumes  if  they  were  erected  upon 
other  premises  than  his  own. — Id 576 

See  Equity,  6,  7. 

WITNESS. 

1.  Impeachment — Evidence  to  Sustain.  Where  there  is  an  at- 
tempt to  sustain  the  testimony  of  a  witness  by  showing  that 
he  had  made  statements  out  of  court  similar  to  the  allega- 
tion of  an  afl9davit  he  had  filed  in  the  case,  the  proper 
method  is  for  the  sustaining  witness  to  testify  what  the 
statements  were,  and  the  correspondence  between  the  state- 
ments and  affidavit  should  not  be  shown  by  the  witness,  but 
left  to  the  jury  to  make  the  comparison. — Stale  v.  Murphy „  204 

2.  Refreshing  M&mory — Reading  From  Memorandum.  In  an 
action  to  recover  the  value  of  a  trunk  and  its  contents, 
which  had  been  stored  with  a  warehouseman,  it  is  inadmis- 
sible for  the  plaintiff,  in  testifying  to  the  contents  of  the 
trunk  and  their  value,  to  read  from  a  memorandum  describ- 
ing its  contents,  which  had  been  prepared  by  her  seven 
months  subsequent  to  the  deposit  of  the  trunk  in  the  ware- 
house.— Bergman  v.  Shoudy 831 

3.  Cross  Examination.  The  refusal  to  permit  further  cross  ex- 
amination, after  a  subject  has  once  been  gone  into  on  cross 
examination  and  dropped,  is  not  prejudicial  error. — Koch 

V.  Investment  Co 405 

4.  Competency — Transactions  With  Decedent.  The  death  of  a 
party  to  an  action  and  the  substitution  of  his  legal  rep- 
resentative, subsequent  to  the  commencement  of  suit 
against  him,  will  not  render  inadmissible  in  evidence  the 
deposition  of  an  adverse  party  in  interest,  when,  at  the 
time  such  deposition  was  taken,  the  testimony  of  the  wit- 
ness was  competent. — Neis  v.  Farquharson 508 
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WRITS  AND  PROCESS. 

1.  Service  on  Corporation — Sufficiency.  Service  of  summons 
upon  the  agent  of  a  domestic  corporation,  in  charge  of  a 
branch  store  of  his  principal,  is  not  sufficient  under  Laws 
1898,  p.  409,  §7,  subd.  8,  requiring  that  service  upon  corpo- 
rations, with  the  exception  of  certain  designated  classes, 
be  made  upon  the  president,  secretary,  cashier  or  manag- 
ing agent  thereof. — Osborne  v.  Columbia,  etc.,  Corporation. ...  666 

2.  Same — Waiver — Defendant's  Knowledge  of  Suit.  The  fact 
that  a  defendant  corporation  has  knowledge  of  the  pend- 
ency of  a  suit  against  it  will  not  dispense  with  the  neces- 
sity for  proper  service. — Id 666 
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